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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern  Di- 
vision. 

No.  67— IN  EQUITY. 

DETEOIT  TRUST  COMPANY  and  ALEXAN- 
DER Mcpherson,  as  Trustees, 

Plaintiffs, 

vs. 

S.  E.  SLADE  LUMBER  COMPANY,  et  al., 

Defendants. 

THE  FIRST  NATIONAL  BANK  OF  SAN  FRAN- 
CISCO, COATS-FORDNEY  LOGGING 
COMPANY,  and  SAGINAW  TIMBER 
COMPANY, 

Interveners. 

Stipulation  as  to  Transcript  of  Record. 

It  is  hereby  stipuluated  by  and  between  the  appel- 
lants and  respondents  herein  that  the  following  or- 
ders, pleadings,  papers  and  matters  appearing  of 
record  herein  shall  be  incorporated  into  and  consti- 
tute the  transcript  on  appeal  in  this  cause,  the  par- 
ties hereby  waiving  the  filing  by  either  party  of  a 
praecipe  therefor,  but  reserving  to  both  appellants 
and  appellees  the  right  to  file  a  praecipe  for  a  tran- 
script of  any  additional  matters  appearing  of  record 
that  may  be  deemed  by  either  of  them  to  be  mate- 
rial for  tlie  purposes  of  determining  said  appeal,  to 
wit: 

(The  clerk,  in  lieu  of  a  written  transcript,  may 
forward  a  printed  or  other  true  copy  of  any  of  the 
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items  hereinafter  described  as  a  part  of  the    tran- 
script.)    [2] 

1. 
Copy  of  the  Bill  of  Complaint  in  Foreclosure  of 
the  Detroit  Trust  Company  and  Alexander  McPher- 
son,  trustees,  in  said  equity  cause  No.  67. 

2. 
Petition  of  said  plaintiffs  for  the  appointment  of 
a  receiver  of  the  mortgaged  premises. 

3. 
Order  of  the  Court  entered  in  said  cause  August 
4, 1916,  appointing  George  L.  McPherson  as  such  re- 
ceiver. 

4. 
Petition  of  said  receiver  for  an  order  authorizing 
the  making  of  a  contract  for  the  logging  of  the  tim- 
ber upon  said  mortgaged  premises. 

5. 
Order  entered  upon  said  petition  August  4,  1916, 
authorizing  the  receiver  to  enter  into  said  contract. 

6. 
Petition  of  the  First  National  Bank  of  San  Fran- 
cisco et  al.,  asking  the  vacation  of  said  orders  and 
cancellation  of  said  contract,  filed  herein  August  14, 
1916. 

7. 
The  original  opinion  of  the  Court  made  and  filed 
at  the  first  hearing, 

8. 
Order  of  the  Court  granting  a  rehearing  and  per- 
mitting the  said  First  National  Bank  et  al.,  the  ap- 
pellants herein,  leave  to  file  an  amended  petition  as 
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intervening  defendants  in  said  cause.     [3] 

9. 
The  amended  petition  of  the  First  National  Bank 
et  al.,  appellants  herein. 

10. 
The  answer  of  the  American  National  Bank  of 
San  Francisco  et  al. 

11. 
The  order  of   the    Court    on    said    original    and 
amended  petitions  of  the  First  National  Bank  et  al., 
appellants  herein,  made  and  entered  in  this  cause  on 
the  18th  day  of  December,  1916. 

12. 
The  journal  entry  of  the  Court  regarding  notice 
of  appeal  given  in  open  court  by  the  said  appellants, 
the  filing  of  their  assignments  of  errors  and  fixing  a 
cost  bond,  made  and  entered  in  said  cause  on  the  18th 
of  December,  1916. 

13. 
The  assignments  of  errors  made  and  filed  in  said 
cause  by  the  appellants  at  the  time  of  taking  said 
appeal  on  the  said  18th  day  of  December,  1916. 

14. 
The  bond  for  cost  on  said  appeal  filed  in  said  cause 
on  the  18th  day  of  December,  1916. 
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15. 

The  agreed  statement  of  the  case. 

SNOW,  McCAMANT  &  BRONAUGH, 
EARL  C.  BRONAUGH, 
BRIDGES  &  BRUENER, 

Attorneys  for  Appellees. 
HUGHES,  McMICKEN,  DOVELL  &  RAM- 
SEY and 
E.  C.  HUGHES, 
JOHN  C.  HOGAN, 

Attorneys  for  Appellants.     [4] 


IN  THE 
DISTRICT  COURT  OF  THE  UNITED  STATES. 

For  the  Western  District  of  Washington — 
Southern  Division. 

In  Equity — No.  67. 

DETROIT  TRUST  COMPANY  and  ALEXAN- 
DER Mcpherson,  as  Trustees, 

Plaintiffs, 

against 

S.  E.  SLADE  LUMBER  COMPANY,  WILLIAM 
T.  CAMERON,  CAMERON-HOOVER 
LOGGING  COMPANY,  HUMPTULIPS 
LOGGING  COMPANY,  FIRST  FEDERAL 
TRUST  COMPANY  and  MILTON  R. 
CLARK  TRUSTEES,  SLADE^WELLS 
LOGGING  COMPANY, 

Defendants. 
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Bill  of  Complaint  for  Foreclosure. 
Sidney  T.  Miller, 
2148  Penobscot  Building, 
Detroit,  Michigan. 
Wallace  McCamant, 
Northwestern  Bank  Building, 
Portland,  Oregon, 
Solicitors  and  of  Counsel  for  Plaintiff. 
Miller,  Smith,  Canfield,  Paddock  &  Perry, 
2148  Penobscot  Building, 
Detroit,  Michigan. 
Snow,  McCamant  &  Bronaugh, 

Northwestern  Bank  Building, 
Portland,  Oregon, 

Solicitors  for  Plaintiff.     [5] 


In  the  District  Court  of  the  United  States  for  the^ 
Western  District  of  Washington,  Southern  Divi- 
sion. 

IN  EQUITY— No.  67. 

DETROIT  TRUST  COMPANY  and  ALEXAN- 
DER Mcpherson,  as  Trustees, 

Plaintiffs, 
against 

S.  E.  SLADE  LUMBER  COMPANY,  WILLIAM 
T.  CAMERON,  CAMERON-HOOVER 
LOGGING  COMPANY,  HUMPTULIPS 
LOGGING  COMPANY,  FIRST  FEDERAL 
TRUST  COMPANY  and  MILTON  R. 
CLARK  TRUSTEES,  SLADE-WELLS 
LOGGING  COMPANY, 

Defendants. 


vs.  Detroit  Trust  Company  et  al.  7 

To  the  Honorable  Judges  of  the  District  Court  of  the 
United  States  in  and  for  the  Western  District 
of  Washington,  Southern  Division: 

Detroit  Trust  Company  and  Alexander  McPher- 
son,  as  Trustees,  bring  this  their  Bill  of  Complaint 
against  S.  E.  Slade  Lumber  Company,  William  T. 
Cameron,  Cameron-Hoover  Logging  Company, 
Hiunptulips  Logging  Company,  First  Federal  Trust 
Company  and  Milton  R.  Clark,  Trustees,  and  Slade- 
Wells  Logging  Company,  and  thereupon  the  plain- 
tiffs complain  and  allege :     [6] 

First.  The  plaintiff,  Detroit  Trust  Company,  at 
all  the  times  hereinafter  mentioned  was,  and  still  is, 
a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  Michigan,  and  of  no  other  State,  hav- 
ing its  office  and  principal  place  of  business  in  the 
city  of  Detroit,  Wayne  County,  Michigan,  and  is  a 
citizen  of  the  State  of  Michigan,  and  a  resident  of 
the  city  of  Detroit  in  the  county  of  Wayne  and  State 
of  Michigan,  and  a  resident  of  the  Eastern  District 
of  Michigan.  That  at  all  the  times  hereinafter  men- 
tioned said  plaintiff,  Detroit  Trust  Company  was, 
and  now  is,  duly  authorized  and  empowered  under 
and  by  virtue  of  the  laws  of  the  State  of  Michigan 
and  of  Washington,  and  by  its  charter,  to  take  and 
hold  in  trust  the  property  transferred  and  conveyed 
to  it  upon  the  trusts  hereinafter  stated,  and  to  exe- 
cute and  perform  the  trusts  upon  it  imposed,  under 
and  by  virtue  of  the  terms  and  provisions  of  the 
mortgage  hereinafter  mentioned. 

Second.  At  all  the  times  hereinafter  mentioned 
plaintiff,  Alexander  McPherson,  was,  and  still  is,  a 
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citizen  of  the  State  of  Michigan,  and  a  resident  of 
the  city  of  Detroit  in  the  county  of  Wayne  in  said 
State  of  Michigan,  and  a  resident  of  the  Eastern 
District  of  Michigan. 

Third.  At  all  the  times  hereinafter  mentioned  the 
defendant,  S.  E..  Slade  Lumber  Company  (herein- 
after sometimes  called  "Lumber  Company")  was, 
and  still  is,  a  corporation  organized  and  existing  un- 
der the  laws  of  the  State  of  California,  and  of  no 
other  State,  having  its  office  and  principal  place  of 
business  in  the  city  and  county  of  San  Francisco, 
State  of  California,  and  is  a  citizen  of  the  State  of 
California,  and  a  resident  of  the  city  and  county  of 
San  Francisco,  State  of  California,  and  a  resident  of 
the  Northern  District  of  California.  Said  defend- 
ant, Lumber  Company,  at  all  the  times  hereinafter 
mentioned  was,  and  still  is,  authorized  by  the  laws 
of  said  States  of  California  and  of  Washington,  and 
by  its  charter,  from  time  to  time  to  borrow  money 
for  its  lawful  corporate  purposes,  to  issue  [7]  and 
dispose  of  its  bonds  for  any  amount  so  borrowed,  and 
to  mortgage  its  corporate  property  and  franchises  to 
secure  the  payment  of  any  debt  contracted  for  said 
purposes. 

Fourth.  That  the  defendant,  William  T.  Came- 
ron, is  a  citizen  of  the  State  of  Washington  and  a 
resident  of  the  city  of  Aberdeen  in  the  county  of 
Grays  Harbor  in  said  State  of  Washington  and  a 
resident  of  the  Western  District  of  Washington. 

Fifth.  That  the  defendant,  Cameron-Hoover 
Logging  Company,  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Washington, 
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and  of  no  other  State,  having  its  office  and  principal 
place  of  business  in  the  city  of  Aberdeen,  Grays  Har- 
bor County,  State  of  Washington,  and  is  a  citizen 
of  the  State  of  Washington,  and  a  resident  of  the 
city  of  Aberdeen  in  the  County  of  Grays  Harbor, 
State  of  Washington,  and  a  resident  of  the  Western 
District  of  Washington. 

Sixth.  That  the  defendant,  Hinnptulips  Logging 
Company,  is  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Washington,  and  of 
no  other  State,  having  its  office  and  principal  place 
of  business  in  the  city  of  Aberdeen,  Grays  Harbor 
County,  State  of  Washington,  and  is  a  citizen  of  the 
State  of  Washington  and  a  resident  of  the  city  of 
Aberdeen  in  the  county  of  Grays  Harbor,  State  of 
Washington,  and  a  resident  of  the  Western  District 
of  Washington. 

Seventh.  That  each  of  the  defendants.  First  Fed- 
eral Trust  Company,  joined  as  Trustee  with  Milton 
R.  Clark  and  Slade-Wells  Logging  Company,  is  a 
corporation  organized  and  existing  under  the  laws  of 
the  State  of  California,  having  its  office  and  princi- 
pal place  of  business  in  the  city  and  county  of  San 
Francisco,  State  of  California,  and  is  a  citizen  of  the 
State  of  California,  and  a  resident  of  the  city  and 
county  of  San  Francisco,  State  of  California,  and  a 
resident   of  the   Northern   District   of   California. 

[8] 

Eighth.  That  the  defendant,  Milton  R.  Clark, 
joined  as  Trustee  with  the  First  Federal  Trust  Com- 
pany, is  a  citizen  of  the  State  of  California  and  a 
resident  of  the  city  and  County  of  San  Francisco, 
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State  of  California,  and  a  resident  of  the  Northern 
District  of  California. 

Ninth.  That  this  is  a  suit  in  equity  of  a  local  na- 
ture and  that  the  lands,  premises  and  property  in- 
volved therein  lie  wholly  within  the  Southern  Divi- 
sion of  the  Western  District  of  Washington.  That 
this  suit  is  between  citizens  of  different  states.  That 
the  amount  in  controversy  herein  exceeds  the  sum  of 
three  thousand  dollars  ($3,000),  exclusive  of  interest 
and  costs. 

Tenth.  Heretofore  and  on  September  1st,  1910, 
the  defendant,  S.  E.  Slade  Lumber  Company,  in  the 
due  exercise  of  the  powers  and  authority  by  it  in 
that  behalf  possessed,  due  corporate  action  having 
first  been  had  for  the  purpose  of  borrowing  money 
for  the  uses  of  said  defendant  Lumber  Company, 
duly  authorized  the  issue  of  its  "First  Mortgage 
Gold  Bonds"  (hereinafter  called  the  "bonds")  to 
the  aggregate  principal  amount  of  one  million  dol- 
lars ($1,000,000),  bearing  interest  at  the  rate  of  six 
per  cent  (6%)  per  annum  and  duly  resolved  to  se- 
cure the  payment  thereof  by  a  first  mortgage. 

Eleventh.  In  pursuance  of  such  resolution,  and  in 
the  exercise  of  the  lawful  powers  of  such  defendant 
Lumber  Company,  the  officers  of  said  Lumber  Com- 
pany, in  its  name  and  as  its  lawful  corporate  act 
pursuant  to  due  and  sufficient  authority  and  ap- 
proval as  aforesaid,  made  and  executed  said  bonds 
of  the  Lumber  Company  amounting  in  the  aggregate 
to  one  million  dollars  ($1,000,000)  face  value  of 
principal,  by  which  bonds  said  Lumber  Company 
promised  to   pay  on  March  1st,   1911,   and  semi- 


vs.  Detroit  Trust  Company  et  al.  11 

annually  thereafter  to  and  including  September 
1st,  1920,  to  the  bearers  thereof  or  if  registered, 
to  the  registered  holders  thereof,  fifty  thou- 
sand dollars  ($50,000)  par  value  of  the  principal 
represented  by  said  bonds  respectively  in  gold  coin 
of  the  United  States  [9]  of  or  equal  to  the  present 
standard  of  weight  and  fineness  at  the  office  of  De- 
troit Trust  Company,  Detroit,  Michigan,  and  to  pay 
interest  on  said  bonds  from  the  date  thereof  until 
paid,  at  the  rate  of  six  per  cent  (6%)  per  annum  in 
like  gold  coin,  on  the  first  days  of  March  and  Sep- 
tember in  each  and  every  year  until  the  principal 
of  said  bonds  respectively  became  due. 

Twelfth.  Under  date  of  September  1st,  1910,  the 
defendant  Lumber  Company,  pursuant  to  the  reso- 
lution and  determination  above  set  forth,  due  cor- 
porate action  having  first  been  had,  in  order  to  secure 
the  principal  and  interest  of  said  bonds  when  the 
same  should  become  due  and  payable,  and  to  secure 
the  performance  and  observance  of  all  the  covenants, 
agreements  and  conditions  on  the  part  of  said  Lum- 
ber Company  contained  in  the  mortgage  hereinafter 
mentioned  and  to  declare  the  terms  and  conditions 
upon  which  said  bonds  were  issued  and  for  other 
good  and  valuable  considerations,  made,  executed 
and  delivered  to  the  plaintiffs  as  trustees  its  certain 
mortgage  or  deed  of  trust  (hereinafter  called  ''mort- 
gage") bearing  date  September  first,  1910,  wherein 
it  granted,  bargained,  sold,  transferred,  assigned, 
mortgaged  and  conveyed,  and  warranted  unto  said 
plaintiffs  as  Trustees,  and  their  successors  in  said 
trust,  the    following    described    real  and    personal 
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property  in  the  county  of  Chehalis  (now  changed  to 
Grays  Harbor  County),  State  of  Washington: 

All  of  the  lands,  water  front,  timber  and  other 
property  hereinafter  described,  together  with 
all  the  buildings,  structures  and  improvements 
of  every   kind   and   character  that  are  now,  or 
may  hereafter  be  placed  upon  said  lands,  and  all 
the  rights,  ways,  privileges,  servitudes,  appur- 
tenances and  prescriptions  thereto  belonging  or 
in  anywise  appertaining,  and  especially  includ- 
ing   all    lumber-mills    and    lumber-mill  plants, 
sawmills,   planing-mills,   machine-shops,   sheds, 
pump-houses,     blacksmith-shops,     barns,     oil- 
houses,    boilers,    engines,    pumps,    machinery, 
sprinkler  systems,  fire  apparatus,  kilns,  power- 
houses,   tools,    fixtures,    furniture,    appliances, 
shafting,   conveyors,   electric   apparatus,   office 
buildings,   logging   roads,   tramways,    railways 
and  appurtenances,   rolling  stock,   locomotives 
and  cars,  loaders,  rails,  ties,  stations,  platforms, 
lumber  and  logging  camps  and  equipments,  mill 
sites  and  lumber-yards,  booms,  dwelling-houses, 
wharves  and  planking,     [10]     patterns,  boats, 
tanks,  burners,  horses,  trucks  and  wagons,  and 
the  entire  plants    and  equipments  and  all  im- 
provements or  additions,  now  or  that  hereafter 
may  be  erected  or  located  on  any  of  said  lands  or 
premises,  or  which  are  or  may  hereafter  be  con- 
nected with,  appertaining  to,  or  used  in  connec- 
tion with  the  same,  now  owned  or  hereafter  ac- 
quired, and  all  substitutions,  replacements  or 
renewals  or  additions  to  said  lands,  premises  and 
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property,  or  any  part  thereof,  and  all  lands  and 
other  property  which  may  be  added  thereto  and 
brought  under  the  terms  hereof  as  hereinafter 
provided;  and  all  the  timber  and  other  forest 
products  on  said  lands  and  premises,  or  any  of 
them,  or  that  hereafter  may  be  thereon ;  and  all 
personal  property  whether  enumerated  herein- 
before or  not,  now  owned,  or  which  shall  be  here- 
after acquired  by  the  Lumber  Company,  which 
shall  be  situated  upon  the  real  property  here- 
inafter described,  or  which  shall  be  used  in  con- 
nection with  any  enterprise  which  shall  be  lo- 
cated thereon,  excepting  all  logs,  lumber,  and 
kindred  products  paid  for,  in  booms  or  on  mill 
premises. 
A  particular  description  of  said  lands  and  prem- 
ises is  as  follows : 

All  those  certain  pieces  or  parcels  of  land  situated 
in  the  county  of  Chehalis,  State  of  Washington, 
known  and  described  as  follows : 

Lots  one  (1),  two  (2),  three  (3)  and  four  (4) 
in  Block  "C";  Lots  one  (1),  two  (2),  three  (3) 
and  four  (4)  in  Block  "D";  all  of  Blocks  "F," 
''G"  and  "H";  Lot  one  (1)  in  Block  fourteen 
(14);  Lots  one  (1),  two  (2),  three  (3),  four 
(4),  five  (5)  and  six  (6),  in  Block  fifteen  (15)  ; 
Lots  one  (1),  two  (2),  three  (3),  four  (4),  five 
(5),  six  (6),  ten  (10),  eleven  (11)  and  twelve 
(12),  in  Block  sixteen  (16);  Lots  one  (1)  to 
twelve  (12),  both  inclusive,  in  Block  seventeen 
(17);  Lots  three  (3),  four  (4),  five  (5),  six 
(6),  nine  (9)  and  ten  (10),  in  Block  eighteen 
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(18) ;  Lot  twelve  (12)  in  Block  twenty-five  (25)  ; 
Lots  eight  (8),  nine  (9),  ten  (10),  eleven  (11) 
and  twelve  (12),  in  Block  twenty-six  (26); 
Chehalis  Street  South  of  the  south  line  extended 
of  the  alley  in  Block  fifteen  (15) ;  Newell  Street 
South  of  the  south  line  extended  of  the  alley  in 
Blocks  fifteen  (15)  and  Sixteen  (16)  ;  Harbor 
Street  south  of  Grant  (now  Heron)  Street; 
Kansas  Street  south  of  the  south  line  extended 
of  the  alley  in  Block  seventeen  (17)  ;  Kansas 
Street  between  Lot  four  (4)  in  Block  "D"  and 
Lot  twelve  (12)  in  Block  twenty-five  (25)  ;  the 
alley  in  Block  "D";  Summit  Street  Avest  of  the 
east  line  of  Lot  twelve  (12),  Block  twenty- five 
(25)  extended  north  to  Lot  one  (1)  in  Block 
''C";  Harbor  Street  north  of  the  north  line  ex- 
tended of  the  alley  in  Block  twenty-six  (26)  ; 
the  unnamed  street  lying  between  Blocks  fifteen 
(15),  sixteen  (16)  and  seventeen  (17)  on  the 
north,  and  Blocks  "G"  and  "H"  on  the  south; 
all  in  Samuel  [11]  Benn's  original  plat  of 
the  town  (now  city)  of  Aberdeen,  County  of 
Chehalis,  State  of  Washington ;  said  Plat  being 
recorded  in  the  office  of  the  Auditor  of  said 
County  of  Chehalis,  in  Book  one  (1)  of  Plats, 
page  thirty-nine  (39). 

Lot  one  (1),  Tract  twenty-five  (25),  and  all 
of  Tract  thirteen  (13),  Aberdeen  Tide  Lands; 
all  the  above  in  Lot  two  (2),  Section  nine  (9), 
township  seventeen  (17),  North  of  Range  nine 
(9)  west  of  the  Willamette  Meridian,  in  Che- 
halis County,  State  of  Washington. 


vs.  Detroit  Trust  Company  et  al,  15 

Also  Lots  one  (1),  two  (2),  three  (3),  four 
(4)  and  five  (5)  in  Block  "D";  and  Lots  one 
(1),  two  (2),  three  (3),  four  (4),  five  (5)  and 
six  (6)  in  Block  "E,"  in  South  Aberdeen; 
Lewis  Street  north  of  the  south  line  of  Blocks 
"D"  and  "E,"  South  Aberdeen;  all  in  John- 
ston's Plat  of  South  Aberdeen,  recorded  in  the 
office  of  the  Auditor  of  said  County  of  Chehalis, 
in  Book  One  (1)  of  Plats,  page  one  hundred 
twenty-five  (125)  ;  Lots  two  (2)  and  three  (3), 
in  Tract  eleven  (11),  Aberdeen  Tide  Lands;  all 
of  the  above  in  Lot  eight  (8),  Section  nine  (9)  ; 
and  Lot  six  (6),  Section  ten  (10),  Township 
seventeen  (17)  north,  Eange  nine  (9)  w^est, 
Willamette  Meridian ;  also  the  south  half  of  the 
southeast  quarter  (S.  i/o  of  S.  E.  14)  of  Section 
eleven  (11)  ;  the  northeast  quarter  (N.  E.  14), 
and  the  south  half  (S.  I/2)  of  the  northwest 
quarter  (N.  W.  1^4),  and  an  undivided  one-half 
interest  in  the  southeast  quarter  (S.  E.  14)  of 
'Section  fourteen  (14) ;  also  the  south  half 
(S.  %)  of  Section  fifteen  (15) ;  the  northeast 
quarter  (N.  E.  1/4),  the  east  half  of  the  north- 
west quarter  (E.  y^  of  N.  W.  1/4),  and  the  south 
half  (S.  1/0)  of  Section  twenty-one  (21) ;  all  of 
Section  twenty-two  (22)  ;  the  east  half  of  the 
northeast  quarter  (E.  1/2  of  N.  E.  1/4),  and  the 
northwest  quarter  (N.  W.  14)  of  Section  twenty- 
three  (23)  ;  all  of  Sections  twenty-seven  (27) 
and  twenty-eight  (28)  ;  the  southeast  quarter  of 
the  northwest  quarter  (S.  E.  1/4  of  N.  W.  1/4), 
the  northeast  quarter  of  the  southwest  quarter 
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(N.  E.  14  of  S.  W.  14),  the  south  half  of  the 
southwest  quarter  (S.  1/2  of  S.  W.  14),  and  the 
east  half  of  Section  thirty-two  (32)  ;  all  of  Sec- 
tion thirty- three  (33) ;  the  northeast  quarter 
and  the  southwest  quarter  (N.  E.  14  ^^^d  S.  W. 
1/4)  of  Section  thirty-four  (34)  ;  all  in  Town- 
ship twenty-one  (21),  North  of  Range  nine  (9) 
west,  Willamette  Meridian;  also,  the  leasehold 
interest  held  under  and  by  virtue  of  a  lease  from 
the  State  of  Washington  to  said  S.  E.  Slade 
Lumber  Company,  dated  March  10,  1910,  and 
recorded  May  17,  1910,  in  the  office  of  the 
Auditor  of  said  County  of  Chehalis,  in  Book 
twenty-nine  (29)  of  Miscellaneous  Records, 
page  five  hundred  fifty-two  (552),  in  and  to  part 
of  Harbor  area  in  front  of  the  following  de- 
scribed property,  viz:  Lots  two  (2)  and  three 
(3),  Tract  eleven  (11),  and  Tract  thirteen  (13), 
Aberdeen  Tide  and  Shore  Lands  more  par- 
ticularly described  as  follows:  All  harbor  [12] 
area  lying  in  front  of  Lots  two  (2)  and  three 
(3),  Tract  eleven  (11),  Aberdeen  Tide  and  Shore 
Lands,  and  bounded  by  the  inner  and  outer 
harbor  lines  and  the  northeasterly  line  of  Lot 
two  (2),  and  the  southwesterly  line  of  Lot 
three  (3)  produced  across  the  harbor  reserve  to 
the  outer  harbor  line ;  also  all  harbor  area  lying 
in  front  of  Tract  thirteen  (13),  Aberdeen  Tide 
and  Shore  Lands  and  bounded  on  the  north- 
westerly side  by  the  inner  harbor  line,  and  on 
the  southeasterly  side  by  the  outer  harbor  line, 
and  on  the  southwesterly  side  by  a  line  drawn 
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from  angle  point  number  eleven  (11)  on  the 
outer  harbor  line  to  angle  point  number  eleven 
(11)  on  the  inner  harbor  line,  and  on  the  east 
side  by  the  east  line  of  said  Tract  thirteen  (13) 
produced  across  the  harbor  reserve  to  the  outer 
harbor  line,  all  as  shown  on  official  maps  of 
Aberdeen  Tide  and  Shore  Lands  on  file  in  the 
office  of  the  Commissioner  of  Public  Lands  at 
Olympia,  AVashington;  all  situate  and  being  in 
the  County  of  Chehalis,  State  of  Washington; 
(excepting  existing  rights  of  way,  property  and 
appurtenances  of  Railroad  and  Railway  Com- 
panies, also  excepting  all  public  roads  and  such 
mineral  claims  and  rights  of  way  for  ditches  and 
canals  and  other  rights  as  are  reserved  by  the 
United  States  in  its  patents  to  the  respective 
lands. 

Also  all  railroad  rails  and  angle  irons,  and 
four  (4)  locomotives  now  belonging  to  "Lumber 
Company,"  and  now  situate  and  being  in  Town- 
ship 18  North,  of  Range  6  West,  Willamette 
Meridian,  or  adjacent  thereto,  said  rails  and 
angle  irons  now  constituting  a  part  of  a  railroad 
running  into  said  Township  18  North,  of  Range 
6  West,  Willamette  Meridian,  from  a  junction 
point  on  the  Northern  Pacific  Railroad,  com- 
monly known  as  "Mack's,"  and  said  locomo- 
tives being  now  operated  on  said  railroad.  It 
being  the  intention  of  said  "Lumber  Company" 
to  cover  in  this  instrument  said  rails,  angle 
irons  and  locomotives,  whether  same  are  used 
upon  or  in  connection  with  the    lands  in  said 
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Township  18  North,  of  Bange  6  West,  Wil- 
lamette Meridian,  or  upon  or  in  connection  with 
any  other  land  or  lands  whether  belonging  to 
"Lumber  Company"  or  otherwise,  whether  same 
are  covered  by  the  provisions  of  this  mortgage 
or  otherwise,  so  that  said  rails,  angle  irons  and 
locomotives  shall  be  at  all  times  hereafter, 
wheresoever  they  are  situated,  covered  by  the 
terms  of  and  subject  to  the  lien  created  by  this 
instrument.  Provided,  however,  that  it  is  ex- 
pressly agreed  between  the  "Trustee"  and  the 
"Lumber  Company"  that  said  "Lumber  Com- 
pany" may  at  any  time  prior  to  the  removal  of 
said  rails,  angle  irons  and  locomotives  to  the 
real  estate  covered  by  this  instrument,  dispose 
of  said  rails,  angle  irons  and  locomotives,  or 
any  part  or  parcel  thereof,  as  it  may  desire  and 
at  such  price  as  it  may  deem  satisfactory,  and 
without  first  securing  permission  therefor  from 
' '  Trustee, ' '  with  the  express  understanding  that 
said  "Lumber  Company"  [13]  shall  pay  over 
to  "Trustee"  the  proceeds  of  any  such  sale  or 
sales  or  disposals  of  said  rails,  angle  irons  or 
locomotives,  or  any  part  or  parcel  thereof,  said 
proceeds  to  be  placed  in  the  sinking  fund  here- 
inafter provided  for,  or  shall  in  default  thereof 
furnish  to  the  "Trustee"  hereunder  by  appro- 
priate instruments  to  be  approved  by  said 
"Trustee," 

other  property  equal  in  value  to  the  property  sold 
as  above  provided  for,  to  take  the  place  of  said  prop- 
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erty  so  sold  or  disposed  of,  as  security  under  the 
terms  of  this  instrument. 

All  upon  the  trusts  and  for  the  uses,  intents  and 
purposes  expressed  in  said  mortgage  made  to  the 
plaintiffs  as  trustees. 

And  a  true  copy  of  said  mortgage  to  the  plaintiffs 
as  trustees  is  annexed  to  this  bill  of  complaint  and 
marked  Exhibit  "A,"  and  the  plaintiffs  pray  leave 
that  the  copy  of  said  mortgage  marked  Exhibit  '*A" 
may  be  taken  in  all  respects  as  if  it  were  fully  and 
specifically  set  forth  in  the  body  of  this  bill  of  com- 
plaint. 

Thirteenth.  Said  mortgage  Exhibit  "  A  "  was  exe- 
cuted and  delivered  in  all  respects  in  conformity 
with  law  and  the  plaintiffs  duly  accepted  the  trusts 
created  in  and  by  said  mortgage  before  the  record 
of  the  same  and  said  mortgage  was  thereafter,  and 
on  the  3d  day  of  September,  1910,  filed  for  record 
in  the  county  auditor's  office  in  the  county  of  Che- 
halis,  State  of  Washington  and  recorded  in  Book  43 
of  record  of  mortgages  of  Chehalis  County  (State 
of  Washington,  on  page  430.  And  on  said  Septem- 
ber 3d,  1910,  and  within  ten  (10)  days  of  its  execu- 
tion, an  original  duplicate  of  said  mortgage  accom- 
panied by  the  statutory  affidavit  of  mortgagor,  was 
filed  in  the  office  of  the  county  auditor  of  said  Che- 
halis County  as  a  chattel  mortgage. 

Fourteenth.  Thereafter  all  of  the  bonds  secured 
by  and  issuable  under  said  mortgage  Exhibit  "A," 
one  million  dollars  ($1,000,000)  being  the  aggregate 
principal  amount  thereof,  was  duly  executed  and 
issued  as  aforesaid,  and  were  duly  authenticated  by 
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the  endorsement  thereon  of  the  certificate  of  Detroit 
Trust  Company  as  trustee,  as  provided  in  and  by 
[14]  said  Exhibit  "A,"  and  so  authenticated  were 
duly  issued  and  delivered  by  said  plaintiff,  Detroit 
Trust  Company,  Trustee,  pursuant  to  the  provisions 
of  said  mortgage  and  according  to  law,  and  the 
plaintiffs  are  informed  and  believe,  and  therefore 
allege,  that  said  bonds  so  authenticated  and  delivered 
have,  and  all  of  them  have,  been  duly  issued,  nego- 
tiated, sold  and  delivered  by  the  defendant  lumber 
company  to  the  person  or  persons  who  thereby  be- 
came hona  fide  holders  thereof  as  purchasers  for 
value,  and  that  all  of  said  bonds  so  authenticated 
and  delivered  are  now  outstanding  and  valid,  bind- 
ing and  subsisting  obligations  of  the  defendant 
lumber  company,  except  bonds  numbered  1  to  450, 
both  numbers  inclusive,  for  the  principal  sum  of 
one  thousand  dollars  ($1,000)  each,  which  said  last- 
mentioned  and  described  bonds  have  been  paid. 

Fifteenth.  The  defendant  lumber  company  made 
default  in  the  payment  of  the  principal  of  the  bonds 
due  September  1st,  1915  (being  bonds  numbers  451 
to  500,  both  numbers  inclusive),  and  in  the  payment 
of  the  principal  of  the  bonds  due  March  1st,  1916 
(being  bonds  numbers  501  to  550,  both  numbers  in- 
clusive), issued  and  outstanding  under  and  secured 
by  said  mortgage  Exhibit  "A"  and  such  default  still 
continues.  Plaintiffs  aver  that  demand  was  made 
for  the  payment  of  the  whole  of  said  principal  in 
default  as  aforesaid  in  accordance  with  the  terms  of 
said  mortgage  Exliibit  "A,"  and  especially  in  ac- 
cordance   with    the    provisions    of    "Article    XI'' 
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thereof.  Said  demand  was  made  on  June  21st,  1916, 
by  registei'ed  mail  and  was  received  by  lumber  com- 
pany in  its  office  in  the  cit}^  of  San  Francisco,  Cali- 
fornia, on  June  26th,  1916.  That  more  than  thirty 
(S'O)  days  has  elapsed  since  the  payment  of  the 
whole  of  said  principal  in  default  became  due  and 
was  demanded  as  aforesaid,  and  said  default  still 
continues. 

Sixteenth.  In  and  by  "Article  XI"  of  said  mort- 
gage Exhibit  ''A,"  it  is  provided  among  other  things, 
that  in  case  default  shall  be  made  in  the  payment 
of  any  of  the  principal  specified  in  any  of  the  said 
bonds  and  any  such  default  shall  continue  for  a 
period  [15]  of  thirty  (30)  days  after  the  same 
becomes  due  is  demanded,  the  Detroit  Trust  Com- 
pany, Trustee,  may  declare  the  principal  of  all  the 
bonds  secured  by  said  mortgage  Exhibit  "A"  and 
then  outstanding,  to  be,  and  the  same  shall  there- 
upon become,  immediately  due  and  payable  any- 
thing contained  in  said  bonds  or  in  said  mortgage  to 
the  contrary  notwithstanding.  Default  having  been 
made  by  the  defendant  lumber  company  in  the  pay- 
ment of  the  principal  as  aforesaid,  and  such  default 
having  continued  for  a  period  of  more  than  thirty 
(30)  days  after  the  payment  of  said  principal 
amount  in  default  became  due  and  was  demanded, 
the  plaintiffs  as  trustees  and  Detroit  Trust  Com- 
pany, trustee,  exercising  the  option  conferred  upon 
it  in  this  regard  by  said  "Article  XI,"  did  on  July 
27th,  1916,  declare  the  principal  of  all  the  bonds  se- 
cured by  said  mortgage  Exhibit  "A,"  and  then  out- 
standing, to  be  inmiediately  due  and  payable.     That 
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said  declaration  was  made  in  writing,  and  an  origi- 
nal duplicate  thereof  filed  in  the  trust  files  of  trustee 
pertaining  to  this  matter  and  an  original  duplicate 
thereof  served  on  lumber  company  at  its  office  in 
the  city  .of  San  Francisco,  California.  That  since 
such  principal  was  declared  due  and  payable  as 
aforesaid,  no  payment  of  principal  or  interest  or  ex- 
penses has  been  made  by  lumber  company. 

Seventeenth.  That  in  and  by  said  mortgage  Ex- 
hibit "A"  it  is  provided  that  after  default  by  the 
lumber  company,  the  plaintiffs,  as  trustees  as  afore- 
said, shall  be  entitled  to  take  and  use  the  rents,  tolls, 
incomes,  issues,  earnings  and  profits  of  the  property 
and  premises  described  therein.  That  in  and  by 
"Article  XV"  of  said  mortgage  Exhibit  "A,"  it  is 
provided  that  upon  the  commencement  by  the  plain- 
tiffs as  trustees  of  any  suit  to  foreclose  said  mort- 
gage, lumber  company  shall  enter  its  appearance 
voluntarily  and  shall  consent  to  the  entry  of  an  order 
for  the  appointment  of  a  receiver  of  the  lands  and 
property  covered  thereby,  and  of  the  earnings, 
revenues,  issues,  profits  and  income  thereof  for  the 
sole  benefit  of  the  holders  of  the  bonds  secured 
thereby.     [16] 

Eighteenth.  That  in  "Article  VI"  of  said  mort- 
gage Exhibit  "A,"  it  is  expressly  provided  that  if 
lumber  company  fail  to  take  out  and  deliver  to  the 
plaintiffs,  as  trustees,  the  policies  of  insurance  re- 
quired thereby,  Detroit  Trust  Company,  as  trustees, 
or  the  plaintiffs,  as  trustees,  may  procure  such  insur- 
ance for  the  benefit  of  the  bondholders,  and  all  sums 
expended  therefor  shall  be  secured  by  said  mortgage, 
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and  shall  be  payable  forthwith  by  Lumber  Company, 
with  interest  at  the  rate  of  seven  per  cent  (7%)  per 
annum,  payable  semi-annually. 

Nineteenth.  That  in  "Article  X"  of  said  mort- 
gage Exhibit  *'A,"  it  is  expressly  provided  that  if 
Lumber  Company  make  default  in  the  payment  of 
any  taxes,  assessments,  rates,  charges  or  liens  pro- 
vided for  in  said  mortgage,  Detroit  Trust  Company 
as  trustee,  or  the  plaintiffs  as  trustees,  may  pay  same 
and  the  sums  so  paid  shall  be  secured  by  said  mort- 
gage, and  shall  be  payable  forthwith  by  Lumber 
Company  with  interest  at  the  rate  of  seven  per  cent 
(7%)  per  annum  payable  semi-annually. 

Twentieth.  That  in  ' '  Article  XIV  "of  said  mort- 
gage, it  is  expressly  provided  that  upon  a  sale  being 
made  under  a  decree  of  Court  the  proceeds  of  such 
sale,  together  with  any  sums  then  held  by  Detroit 
Trust  Company  as  trustee,  or  by  the  plaintiff  as 
trustees,  shall  be  first  applied  to  the  costs  and  ex- 
penses of  the  foreclosure  proceedings  including  the 
cost  of  procuring  abstracts  of  title  and  tax  state- 
ments or  extensions  thereof,  attorneys'  fees  and 
trustees'  compensations,  which  said  amount  shall  be 
secured  by  said  mortgage. 

That  in  said  "Article  XIV"  it  is  further  provided 
that  upon  any  foreclosure  sale  the  purchaser,  in 
making  payments  therefor,  after  making  such  cash 
payments  as  are  necessary  to  cover  the  costs  and  ex- 
penses of  the  sale  and  of  the  proceedings  incident 
thereto  including  the  trustees'  reasonable  compensa- 
tion and  attorneys'  fees  and  all  other  charges  that 
may  be  decreed  to  be  paid  in  cash,  shall  be  entitled 
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to  use  and  apply  any  outstanding  bonds  and  any 
[17]  matured  and  unpaid  coupons  in  order  that 
there  may  be  credited  thereon  such  sum  as  shall  be 
payable  thereon  out  of  the  net  proceeds  of  the  sale. 
Plaintiffs  aver  that  $15,000  is  a  reasonable  attorneys' 
fee  in  this  matter. 

Twenty-First.  That  in  ''Article  XVIII"  of  said 
mortgage,  Lumber  Company  expressly  assents  to  the 
appointment  of  a  receiver  as  a  matter  of  course  in 
case  resort  is  had  to  any  court  to  foreclose  same,  and 
further  consents  to  the  entry  of  a  deficiency  judg- 
ment or  decree  in  case  the  decree  or  judgment  of 
foreclosure  is  not  satisfied  at  the  sale  of  the  mort- 
gaged property. 

Twenty- Second.  That  of  the  bonds  issued  under 
and  secured  by  said  mortgage  Exhibit  "A"  there 
have  been  paid  and  canceled  those  numbered  from 
one  (1)  to  four  hundred  and  fifty  (450),  both  num- 
bers inclusive,  aggregating  four  hundred  and  fifty 
thousand  dollars  ($450,000)  in  principal  amount. 
That  all  interest  on  the  bonds  issued  under  and  se- 
cured by  said  mortgage  Exhibit  "A,"  and  now  out- 
standing, has  been  paid  to  March  1st,  1916.  That 
there  is  now  due  and  owing  from  the  defendant 
Lumber  Company  to  the  plaintiffs  as  trustees  and 
to  the  owners  and  holders  of  the  bonds  issued  and 
outstanding  under  and  secured  by  said  mortgage 
Exhibit  "A,"  the  sum  of  five  hundred  and  fifty 
thousand  dollars  ($550,000)  for  the  principal  of  said 
bonds,  together  with  interest  on  said  principal 
amount  at  the  rate  of  six  per  cent  (6%)  per  annum 
since  March  1st,  1916. 

Twenty-Third.     That  there  now  remains  in  the 
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sinking  fund  provided  for  by  ' '  Article  VII ' '  of  said 
mortgage  the  sum  of  twenty-four  thousand  and  six 
dollars  and  ninety-four  cents  ($24,006.94)  to  the 
credit  of  said  Lumber  Company.  That  there  was 
not  in  said  sinking  fund  either  on  September  1st, 
1915,  or  on  March  1st,  1916,  a  sum  of  money  sufficient 
to  pay  the  principal  of  the  bonds  falling  due  on  those 
dates  respectively. 

Twenty-Fourth.  That  on  or  about  August  29, 
1912,  the  plaintiffs  as  trustees  acting  in  accordance 
with  the  provisions  of  said  mortgage  Exhibit  ''A," 
released  from  the  lien  of  said  instrument  [18]  so 
much  of  the  logging  equipment  described  therein 
as  was  on  August  29th,  1912,  located  in  Township 
'21  North  of  Eange  9  West,  Chehalis  County  (now 
Grays  Harbor  County),  Washington. 

That  on  about  August  26th,  1914,  the  plaintiffs 
as  trustees,  acting  in  accordance  with  the  provisions 
of  said  mortgage.  Exhibit  "A,"  released  from  the 
lien  of  said  instrument  so  much  of  the  logging  equip- 
ment described  therein  as  was  on  August  26th,  1914, 
located  in  Township  18,  North  of  Range  6  West, 
Willamette  Meridian,  Chehalis  County,  Washington. 

Twenty-Fifth.  That  the  property  and  premises 
covered  by  said  mortgage  Exhibit  "A"  or  the 
major  portion  thereof  are  now  subject  to  the  lien 
of  a  certain  second  mortgage  made  by  S.  E.  Slade 
Lumber  Company  to  Detriot  Trust  Company  as  of 
March  1st,  1915,  securing  a  promissory  note  for 
sixty-nine  thousand  dollars  ($69,000).  That  said 
second  mortgage  was  filed  for  record  in  the  office 
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of  the  county  auditor  of  Chehalis  County,  Washing- 
ton, on  March  1st,  1915,  and  was  recorded  in  book 
57  of  Record  of  Mortgages,  Chehalis  County,  on  page 
378.  That  an  original  duplicate  of  said  mortgage, 
accompanied  by  the  statutory  affidavit  of  mortgagor, 
was  filed  in  said  county  auditor's  office  on  March 
1st,  1915,  within  ten  (10)  days  of  its  execution. 
That  said  Detroit  Trust  Company,  second  mortgagee 
as  aforesaid  is  not  made  a  party  to  this  proceeding 
because  it  is  not  an  indispensable  or  necessary  party 
hereto  and  because  it  cannot  be  made  a  party  here- 
to without  ousting  the  jurisdiction  of  this  Honor- 
able Court.  And  further  plaintiffs  aver  that  said 
Detroit  Trust  Company,  second  mortgagee  as  afore- 
said, has  hitherto  brought  proceedings  in  this  Honor- 
abl  Court  to  foreclose  its  said  second  mortgage.  And 
plaintiffs  aver  that  there  is  no  identity  or  unity  of 
ownership  whatsoever  as  to  said  respective  mort- 
gages. 

Twenty-Sixth.  That  no  proceedings  have  been 
had  at  law  or  otherwise  and  that  no  other  action  has 
been  brought  for  the  recovery  of  said  sum  secured 
by  said  bonds  and  mortgage  or  for  the  recovery  of 
the  said  mortgage  debt,  or  any  part  thereof. 

Twenty-Seventh.  That  the  plaintiff  s  further  show 
upon  information  and  belief  that  the  defendants,  Wil- 
liam T.  Cameron-Hoover  Logging  Company,  [19] 
Humptulips  Logging  Company,  First  Federal  Trust 
Company  and  Milton  R.  Clark,  Trustees,  and  Slade- 
Wells  Logging  Company,  have,  or  claim  to  have, 
some  interest  in  or  lien  upon  the  said  mortgaged 
premises  or  some  part  thereof;  but  plaintiffs  aver 
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that  the  interest  of  each  of  said  defendants,  if  any, 
is  inferior,  subject  and  subsequent  to  the  lien  of  these 
plaintiffs,  by  virtue  of  said  bonds  and  mortgage  as 
above  set  forth. 
WHEREFORE  the  plaintiffs  pray: 

(1)  That  said  mortgage  Exhibit  ''A"  made  by  the 
defendant  Lumber  Company  to  the  plaintiffs  be  fore- 
closed. 

(2)  That  the  lien  of  said  mortgage  Exhibit  "A," 
may  be  decreed  and  established  as  a  lien  upon  all 
and  singular  the  premises  and  property  of  the  de- 
fendant Lumber  Company,  real  and  personal,  cov- 
ered thereby  or  intended  so  to  be  prior  to  any  and 
all  other  liens  and  claims  whatsoever,  and  that  a  fair 
and  just  account  may  be  had  touching  the  amounts 
due  and  unpaid  upon  the  bonds  issued  thereunder 
and  secured  thereby. 

(3)  That  in  default  of  the  payment  of  the  sums 
so  found  to  be  due  within  a  time  to  be  limited  by  a 
decree  of  this  Honorable  Court,  together  with  such 
amounts  as  may  be  sufficient  to  pay  all  premiums 
of  insurance  and  all  taxes  and  assessments  paid  by 
the  plaintiffs  as  trustees,  and  all  expenses  of  hav- 
ing abstracts  of  title  and  tax  histories  certified  to 
date,  together  with  interest  thereon,  and  together 
with  such  sums  as  may  be  allowed  by  this  Honorable 
Court  for  the  costs  of  this  suit,  including  all  allow- 
ances, expenses  and  compensation  to  the  plaintiffs 
as  trustees,  and  to  pay  compensation  of  plaintiffs' 
attorneys,  counsel,  solicitors,  agents  and  represen- 
tatives and  all  other  expenses,  advances  and  liabil- 
ities made  or  incurred  by  the  plaintiffs  as  trustees, 
and  compensation  and  allowances  to  any  receiver 
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appointed  herein,  it  may  be  decreed  that  the  defend- 
ants, and  all  persons  claiming  from,  through  or  un- 
der them  any  interest  in  or  to  said  mortgaged  prop- 
erty, or  any  [20]  part  thereof  as  aforesaid, 
subject  to  the  lien  of  said  mortgage  Exhibit  "A," 
may  be  absolutely  and  forever  barred  and  foreclosed 
of  and  from  all  right,  title  and  interest  or  equity 
of  redemption  of,  in  and  to  said  mortgaged  prem- 
ises or  property,  or  any  part  thereof,  and  that  a 
sale  of  the  whole  of  said  mortgaged  property  and 
premises  in  one  lot  or  parcel  free  and  clear  of  all 
other  liens  and  claims  whatsover,  but  subject  to  the 
privilege  of  redemption  by  the  second  mortgagee, 
be  ordered  in  accordance  with  law  and  the  practices 
of  this  Honorable  Court,  and  that  the  proceeds  may 
be  applied  in  accordance  with  the  provisions  of  said 
mortgage  Exhibit  "A." 

(4)  That  said  decree  shall  further  provide  that 
upon  any  foreclosure  sale  of  the  said  property  or 
premises,  or  of  any  part  thereof,  the  purchaser  in 
making  payment  therefor  shall  be  entitled  to  use  and 
apply  any  outstanding  bonds  and  any  matured  and 
unpaid  coupons  secured  by  said  mortgage  exhibit 
*'A,"  in  accordance  with  and  upon  the  terms  and 
conditions  prescribed  in  said  mortgage. 

(5)  That  a  receiver  be  appointed  by  this  Honor- 
able Court  with  power  to  take  and  hold  possession 
of  the  property  and  premises  covered  by  the  mort- 
gage Exhibit  "A,"  sought  to  be  foreclosed  herein, 
and  of  the  earnings,  revenues,  issues,  profits  and 
income  thereof,  and  with  such  other  and  further 
powei*s  and  authority  in  the  premises  as  is  usually 
possessed  by  a  receiver  in  like  cases,   and  as  this 
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Court  may  decree. 

(6)  That  the  defendant  Lumber  Company  and 
its,  or  any  of  its  officers,  directors,  agents  and  em- 
ployees, and  all  other  persons  claiming  or  pretend- 
ing to  claim  under  it,  may  be  restrained  by  injunc- 
tion of  this  Honorable  Court  from  interfering  with 
or  disposing  of  said  mortgaged  premises  and  prop- 
erty and  any  part  thereof,  and  any  earnings  or  in- 
come therefrom  or  proceeds  thereof.     [21] 

(7)  That  the  defendants  herein  may  answer  all 
and  singular  the  premises  but  not  under  oath  (an- 
swer under  oath  being  hereby  expressly  waived.) 

(8)  That  the  rights  of  Detroit  Trust  Company, 
second  mortgagee,  may  be  completely  and  adequately 
preseiTed  by  the  decree  of  this  Court 

(9)  That  the  plaintiffs  may  have  such  other  and 
such  further  relief  in  the  premises  as  the  nature  and 
circimistances  of  the  case  require,  and  to  your 
Honors  may  seem  meet. 

DETROIT  TRUST  COMPANY. 
[Corp.  Seal]  By  RALPH  STONE, 

President. 
(Seal)  Attest:     CHAS.  P.  SPICER, 

Secretary. 
ALEXANDER  McPHERSON, 

As  Trustees. 
SNOW,  McCAMANT  and  BRONAUGH, 
Northwestern  Bank  Building,  Portland,  Oregon. 

MILLER,    SMITH,     CANFIELD,     PAD- 
DOCK &  PERRY, 
2148  Penobscot   Building,  Detroit,  Michigan. 

Solicitors  for  Plaintiffs. 
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WALLACE  McCAMANT, 

Northwestern    Bank    Building,    Portland, 
Oregon. 
SIDNEY  T.  MILLER, 

2148  Penobscot  Building,  Detroit,  Michi- 
gan. 
Solicitors   and  of   Counsel  for  Plaintiffs. 
[22] 

United  States  of  America, 
Eastern  District  of  Michigan, 
County  of  Wayne, — ss. 

Ralph  Stone  being  duly  sworn  deposes  and  says 
that  he  is  an  officer,  to  wit,  the  president,  of  Detroit 
Trust  Company,  one  of  the  above-named  plaintiffs, 
as  trustees,  and  that  he  has  read  the  foregoing  bill 
of  complaint,  knows  the  contents  thereof  and  that 
the  same  is  true. 

RALPH  STONE, 

Subscribed  and  sworn  to  before  me  this  27th  day 
of  July,  1916. 

[Seal]  NORTON  J.  MILLER, 

Notary  Public,  Wayne  Co.,  Mich. 
My  commission  expires  Oct.  12, 1917.     [23] 

United  States  of  America, 
Eastern  District  of  Michigan, 
County  of  Wayne, — ss. 

Alexander  McPherson,  being  duly  sworn  deposes 
and  says  that  he  is  one  of  the  above  named  plaintiffs 
as  trustees  and  that  he  has  read  the  foregoing  bill 
of  complaint,  knows  the  contents  thereof  and  that 
the  same  is  true. 

ALEXANDER  McPHERSON, 
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Subscribed  and  sworn  to  before  me  this  27th  day 
of  July,  1916.  , 

[Seal]  NORTON  J.  MILLER, 

Notary  Public,  Wajme  Co.,  Mich. 
My  commission  expires  Oct.  12,  1917.     [24] 

Exhibit  "A"  Attached  to  Bill  of  Complaint  for 
Foreclosure— Mortgage  from  S.  E.  Slade  Lum- 
ber Co.  to  Detroit  Trust  Co. 
THIS    INDENTURE,    Made   this   first   day   of 
September,  A.  D.  1910,  Between  S.  E.  Slade  Lum- 
ber Company,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State 
of  California    (sometimes   hereinafter   for   brevity 
called  the  "Lumber  Company"),  party  of  the  first 
part,  and  Detroit    Trust    Company,   a    corporation 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Michigan  sometimes  hereinafter 
for  brevity  called  the  "Trustee"),  and  Alexander 
McPherson,  both  of  Detroit,  Wayne  County,  Michi- 
gan, as  Trustees,  parties  of  the  second  part,  WIT- 
NESSETH: 

WHEREAS,  at  a  meeting  of  the  board  of  di- 
rectors of  said  S.  E.  Slade  Lumber  Company,  duly 
called  and  held  on  the  fifteen  day  of  July,  A.  D.  1910, 
at  No.  112  Market  Street  in  the  city  of  San  Fran- 
cisco, and  State  of  California,  the  following  pre- 
amble and  resolutions  were  adopted  by  the  unani- 
mous vote  of  the  entire  board  of  directors  then  and 
there  present  to  wit : 

WHEREAS,  this  corporation,  S.  E.  Slade  Lum- 
ber Company,  owns  large  tracts  of  timber  lands  in 
the  State  of  Washington,  with  a  stumpage  aggre- 
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gating  approximately  six  hundred  and  fifty-two  mil- 
lion (652,000,000)  feet,  and  also  owns  mills  and 
mill  sites  and  mill  plants,  waterfront,  real  estate, 
railroad  tracks  and  right  of  way  equipment,  logging 
equipment  and  other  structures  and  buildings  on 
said  property: 

AND  WHEREAS,  this  company  is  indebted  to 
banks  and  others  in  a  considerable  amount;     [25] 

AND  WHEREAS,  there  now  exists  no  bonded 
indebtedness  of  this  company  and  it  is  deemed  ad- 
visable at  this  time  to  originally  create  a  bonded 
indebtedness  for  the  purpose  of  providing  funds  to 
pay  the  existing  floating  indebtedness  of  this  com- 
pany, and  for  the  further  proper  conduct  of  its  busi- 
ness; 

"NOW,  THEREFORE,  BE  IT  RESOLVED, 
That  a  bonded  indebtedness  of  S.  E.  Slade  Lumber 
Company,  to  the  amount  of  one  million  dollars 
($1,000,000),  in  United  States  gold  coin,  be  and  the 
same  hereby  is  authorized  and  created  for  the  pur- 
pose of  providing  moneys  to  pay  the  existing  in- 
debtedness of  the  corporation,  and  for  all  legitimate 
and  necessary  corporate  purposes ;  and 

''BE  IT  FURTHER  RESOLVED,  That  the 
president  and  secretary  of  this  company  be,  and  they 
hereby  are  authorized  to  execute  and  issue,  in  the 
name  of  this  company  and  under  its  corporate  seal, 
first  mortgage  gold  bonds  of  this  company  in  the  sum 
of  one  million  dollars  ($1,000,000),  to  consist  of  one 
thousand  (1,000)  bonds,  numbered  consecutively 
from  one  (1)  to  one  thousand  (1000),  both  num- 
bers inclusive,  for  the  principal  sum  of  one  thou- 
sand dollars  ($1,000)  each,  payable  at  the  office  of 
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Detroit  Trust  Company,  Detroit,  Michigan,  to  the 
bearer  or  registered  holder,  said  bonds  to  be  dated 
the  first  day  of  September,  A.  D.  1910,  and  to  hear 
interest  at  the  rate  of  six  per  centum  (6%)  per  an- 
num, payable  semi-annually  on  the  first  day  of  March, 
and  the  first  day  of  September  of  each  year,  said 
interest  to  be  payable  at  the  office  of  Detroit  Trust 
Company,  Detroit,  Michigan,  and  to  be  represented 
by  interest  coupons  attached  to  said  bonds,  which  cou- 
pons shall  be  signed  by  the  lithographed  signature  of 
the  secretary  of  this  company,  and  that  said  bonds 
[26]  shall  become  due  and  payable  in  twenty  (20) 
series  as  follows,  to  wit : 

$50,000.  Bonds  Nos.      1  to  50  inclusive  on  March          1,  1911 

$50,000.  Bonds  Nos.    51  to  100  inclusive  on  September  1,  1911 

$50,000.  Bonds  Nos.  101  to  150  inclusive  on  March          1,  1912 

$50,000.  Bonds  Nos.  151  to  200  inclusive  on  September  1,  1912 

$50,000.  Bonds  Nos.  201  to  250  inclusive  on  March          1,  1913 

$50,000.  Bonds  Nos.  251  to  300  inclusive  on  September  1, 1913 

$50,000.  Bonds  Nos.  301  to  350  inclusive  on  March          1,  1914r 

$50,000.  Bonds  Nos.  351  to  400  inclusive  on  September  1, 1914 

$50,000.  Bonds  Nos.  401  to  450  inclusive  on  March          1,  1915 

$50,000.  Bonds  Nos.  451  to  500  inclusive  on  September  1, 1915^ 

$50,000.  Bonds  Nos.  501  to  550  inclusive  on  March          1,  1916 

$50,000.  Bonds  Nos.  551  to  600  inclusive  on  September  1,  1916 

$50,000.  Bonds  Nos.  601  to  650  inclusive  on  March          1,  1917 

$50,000.  Bonds  Nos.  651  to  700  inclusive  on  September  1,  1917 

$50,000.  Bonds  Nos.  701  to  750  inclusive  on  March          1,  1918 

$50,000.  Bonds  Nos.  751  to  800  inclusive  on  September  1,  1918 

$50,000.  Bonds  Nos.  801  to  850  inclusive  on  March          1,1919 

$50,000.  Bonds  Nos.  851  to  900  inclusive  on  September  1,  1919 

$50,000.  Bonds  Nos.  901  to  950  inclusive  on  March          1,  1920 

$50,000.  Bondi;  Nos.  951  to  1000  inclusive  on  September  1, 1920; 
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all  of  which  said  bonds,  except  those  of  the  first  series, 
shall  be  redeemable  at  the  option  of  this  Company, 
by  the  payment  to  the  holders  thereof  or  to  Detroit 
Trust  Company  for  the  benefit  of  such  holders,  of 
the  principal  thereof,  together  with  accrued  inter- 
est thereon,  and  a  premium  of  two  per  centum  (2%) 
upon  the  principal,  on  March  1,  1911,  or  on  any  in- 
terest payment  day  thereafter  before  their  respec- 
tive absolute  date  of  maturity ;  provided  that  thirty 
(30)  days'  previous  notice  thereof  is  given  as  pro- 
vided in  the  mortgage  or  deed  of  trust  securing  said 
bonds,  such  redemption  and  payment,  if  made,  to  be 
in  the  numerical  order  of  said  bonds. 

AND  BE  IT  FUETHER  RESOLVED,  that  in 
order  to  secure  the  payment  of  said  bonds  and  in- 
terest thereon,  the  president  and  secretary  of  this 
corporation  shall  make,  execute,  acknowledge  and 
deliver  in  the  name  of  this  company  and  under  its 
corporate  seal,  a  mortgage  or  deed  of  trust,  bear- 
ing even  date  with  said  bonds,  upon  all  of  the  prop- 
erty above  mentioned,  and  all  other  structures, 
'[27]  buildings  and  property  now  or  hereafter  in 
or  upon  the  premises  above  mentioned,  said  mort- 
gage or  deed  of  trust  to  be  made  to  Detroit  Trust 
Company  and  Alexander  McPherson.  both  of  De- 
troit, Michigan,  as  trustees,  and  to  contain  such  more 
particular  descriptions,  and  such  conditions  and 
covenants  for  the  payment  of  insurance  and  taxes 
and  other  charges,  and  rights  to  operate  on  said 
timber  lands,  and  for  foreclosure  in  case  of  default, 
and  any  other  conditions,  provisions  and  covenants 
as  may  seem  necessary  or  proper  to  the  president 
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of  this  corporation ;  and  the  bonds  and  mortgage 
or  deed  of  trust  shall  be  such  form  and  language  as 
shall  be  approved  by  the  president  of  this  corpora- 
tion; 

AND  BE  IT  FURTHER  RESOLVED,  that  the 
said  bonds,  and  the  whole  thereof,  may  be  sold  and 
disposed  of  by  the  president  in  such  lots  and  par- 
cels, and  in  such  manner  and  upon  such  terms  as  he 
shall  deem  proper ;  and 

AND  BE  IT  FURTHER  RESOLVED,  that  the 
president  and  secretary  be  and  they  hereby  are  ex- 
pressly authorized,  empowered  and  directed  to  do 
and  perform  each  and  every  act,  deed  and  thing 
whatsoever,  which  to  them  shall  seem  requisite  or 
necessary  or  proper  to  fully  carry  out  the  objects 
and  intent  of  these  resolutions. 

AND  WHEREAS,  the  secretary  of  the  said 
S.  E.  Slade  Lumber  Company  thereafter,  and  on  the 
fifteenth  day  of  July,  1910,  deposited  in  the  United 
"States  mail  at  San  Francisco,  California,  with  post- 
age fully  prepaid,  copies  of  said  preamble  and  reso- 
lutions hereinbefore  set  forth,  addressed  to  each  of 
the  stockholders  of  said  Lumber  Company  at  his 
place  of  residence,  and  thereafter,  and  on  the  six- 
teenth day  of  July,  1910,  the  holders  of  all  of  the 
subscribed  or  issued  capital  stock  of  said  S.  E.  Slade 
Limaber  Company  filed  with  the  said  secretary  of 
said  Lumber  Company  their  written  assents  to  said 
preamble  and  resolutions: 

AND  WHEREAS,  thereafter,  and  after  said  writ- 
ten assents  of  all  the  stockholders,  holding  all  of  the 
issued  and  outstanding  capital     [28]     stock  of  said 
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Lumber  Company  had  been  filed  with  said  secretary 
and  before  the  execution  and  delivery  of  this  in- 
denture to  the  said  parties  of  the  second  part,  to  wit, 
on  the  sixteenth  day  of  July,  A.  D.  1910,  a  certifi- 
cate under  the  corporate  seal  of  said  Lumber  Com- 
pany was  made  and  signed  by  the  president  and 
secretary  thereof,  and  by  a  majority  of  the  directors 
thereof,  showing  a  compliance  by  said  Lumber  Com- 
pany with  the  requirements  of  subdivision  Fifth  of 
Section  359  of  the  Civil  Code  of  the  State  of  Cali- 
fornia, and  showing  also  the  amount  of  bonded  in- 
debtedness so  originally  created,  and  that  all  of  the 
Stock  of  said  Lumber  Company  was  represented  by 
^he  said  written  assents  so  filed  with  said  secretary, 
'which  said  certificate  also  stated  the  total  number 
bf  issued  shares  of  the  capital  stock  of  said  party  of 
the  first  part  and  was  verified  by  the  oath  of  the 
'president  and  secretary  of  said  first  party,  and  was 
in  manner  and  form  as  provided  by  law,  and  which 
said  certificate,  before  the  execution  and  delivery  of 
this  indenture  to  said  parties  of  the  second  part,  was 
on  the  sixteenth  day  of  July,  1910,  duly  filed  as  re- 
quired by  law,  in  the  office  of  the  clerk  of  the  city 
and  county  where  the  original  Articles  of  Incorpora- 
tion of  said  Lumber  Company  are  filed,  to  wit:  In 
the  office  of  the  clerk  of  the  city  and  county  of  San 
Francisco,  State  of  California,  and  a  certified  copy 
of  said  certificate,  duly  certified  by  the  said  clerk 
of  the  city  and  county  of  San  Francisco,  was  there- 
after and  before  the  execution  and  delivery  of  this 
indenture  to  said  parties  of  the  second  part,  to  wit, 
on  the  nineteenth  day  of  July,  1910,  duly  filed  in  the 
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office  of  the  Secretary  of  State  of  the  State  of  Cali- 
fornia; and 

WHEREAS,  it  has  been  determined  and  agreed 
by  the  president  and  secretary  of  said  Lumber  Com- 
pany and  by  the  trustee,  that  the  bonds  and  coupons 
shall  be  in  substantially  the  following  form,  to  wit : 
[29] 

UNITED  STATES  OF  AMERICA. 
STATE  OF  CALIFORNIA. 

No. .  $1000 

S.  E.  SLADE  LUMBER  COMPANY 
SIX   PER    CENT   FIRST   MORTGAGE   GOLD 

BOND. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  the  undersigned,  S.  E.  Slade  Lumber  Company, 
a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California, 
for  value  received,  acknowledges  itself  to  owe,  and 
hereby  promises  to  pay  to  the  bearer,  or,  if  regis- 
tered, to  be  the  registered  holder  hereof,  the  sum  of 
one  thousand  dollars  ($1,000)  at  the  maturity  of  this 
bond,  as  hereinafter  fixed,  together  with  interest 
thereon  from  the  date  hereof  until  paid,  at  the  rate 
of  six  per  centum  (6%)  per  annum,  payable  semi- 
annually on  the  first  day  of  March  and  the  first  day 
of  September  in  each  year,  upon  the  presentation 
and  surrender  of  the  annexed  interest  coupons  as 
they  severally  become  due,  except  that  the  bonds  of 
the  first  series  maturing  March  1,  1911,  as  herein- 
after set  forth,  bear  only  one  coupon,  viz. :  of  March 
1,  1911;  both  principal  and  interest  being  payable 
in  gold  coin  of  the  United  States  of  America,  of  or 
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equal  to  the  present  standard  of  weight  and  fineness, 
at  the  office  of  the  Detroit  Trust  Company,  Detroit, 
Michigan. 

Both  principal  and  interest  of  this  bond  are  pay- 
able without  deduction  for  any  tax,  charge  or  assess- 
ment which  the  undersigned  may  be  permitted  or 
required  to  pay  or  retain  therefrom,  by  whatsoever 
authority  the  same  may  be  levied. 

This  bond  is  one  of  one  thousand  (1,000)  bonds, 
numbered  consecutively  from  one  (1)  to  one  thou- 
sand (1,000),  both  numbers  inclusive,  for  the  princi- 
pal sum  of  one  thousand  dollars  ($1000)  [30] 
each,  all  being  of  the  same  date,  and  which  become 
due  and  payable  in  twenty  (20)  series  as  follows, 

to  wit: 

$50,000.  Bonds  Nos.      1  to      50  inclusive  on  March  1, 1911 

$50,000.  Bonds  Nos.    51  to    100  inclusive  on  September  1, 1911 

$50,000.  Bonds  Nos.  101  to    150  inclusive  on  March  1,  1912 

$50,000.  Bonds  Nos.  151  to    200  inclusive  on  September  1, 1912 

$50,000.  Bonds  Nos.  201  to    250  inclusive  on  March  1,1913 

$50,000.  Bonds  Nos.  251  to    300  inclusive  on  September  1, 1913 

$50,000.  Bonds  Nos.  301  to    350  inclusive  on  March  1,  1914 

$50,000.  Bonds  Nos.  351  to    400  inclusive  on  September  1,1914 

$50,000.  Bonds  Nos.  401  to    450  inclusive  on  March  1,  1915 

$50,000.  Bonds  Nos.  451  to    500  inclusive  on  September  1, 1915 

$50,000.  Bonds  Nos.  501  to    550  inclusive  on  March  1,1916 

$50,000.  Bonds  Nos.  551  to    600  inclusive  on  September  1, 1916 

$50,000.  Bonds  Nos.  601  to    650  inclusive  on  March  1,  1917 

$50,000.  Bonds  Nos.  651  to    700  inclusive  on  September  1,1917 

$50,000.  Bonds  Nos.  701  to    750  inclusive  on  March  1,  1918 

$50,000.  Bonds  Nos.  751  to    800  inclusive  on  September  1, 1918 

$50,000.  Bonds  Nos.  801  to    850  inclusive  on  March  1,1919 

$50,000.  Bonds  Nos.  851  to    900  inclusive  on  September  1, 1919 

$50,000.  Bonds  Nos.  901  to    950  inclusive  on  March  1,1920 

$50,000.  Bonds  Nos.  951  to  1000  inclusive  on  September  1, 1920 ; 
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issued  by  S.  E.  Slade  Lumber  Company  under  its 
charter  and  statutory  powers,  and  secured,  without 
preference  or  priority  of  security  of  one  bond  over 
another,  by  a  first  mortgage  or  deed  of  trust,  bearing 
even  date  herewith,  duly  executed,  acknowledged,  de- 
livered and  recorded  according  to  the  laws  of  the 
States  of  California  and  Washington  by  the  under- 
signed to  Detroit  Trust  Company  and  Alexander  Mc- 
Pherson,  both  of  Detroit,  Michigan,  as  trustees 
covering,  mortgaging  and  conveying  to  said  trustees, 
in  trust,  certain  real  estate  and  property  situated  in 
the  State  of  Washington ;  to  which  mortgage  or  deed 
of  trust  reference  is  hereby  made  for  a  description  of 
the  property,  the  nature  and  extent  of  the  security, 
the  rights  of  the  holders  of  the  bonds  under  the  same, 
and  the  terms  and  conditions  under  which  the  bonds 
are  issued  and  secured. 

It  is  Expressly  Agreed  and  made  a  part  hereof 
that  this  bond,  before  its  absolute  date  of  matu- 
rity, provided  it  is  not  one  of  the  first  series 
maturing  March  1,  1911,  may,  at  the  option  of  the 
undersigned  [31]  be  redeemed  and  paid  on  March 
1,  1911,  or  on  any  interest  payment  day  thereafter, 
upon  payment  by  the  undersigned  to  the  holder 
hereof,  or  to  Detroit  Trust  Company  for  the  benefit 
of  the  holder  hereof,  of  the  principal  hereof,  and  all 
interest  due  hereon  at  the  date  fixed  for  such  redemp- 
tion, together  with  a  premium  of  two  per  centum 
(2%)  upon  the  principal,  provided  thirty  (30)  days' 
previous  notice  of  its  intention  to  exercise  its  said 
option  to  make  such  redemption  and  payment  hereof, 
before  maturity,  shall  be  given  by  the  undersigned, 
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in  the  manner  provided  in  said  mortgage  or  deed  of 
trust,  such  redemption  and  payment,  if  made,  to  be 
in  the  numerical  order  of  said  bonds. 

This  bond  shall  pass  by  delivery,  unless  registered, 
but  it  may  be  registered  as  to  principal  in  the  owner's 
name  on  the  books  of  Detroit  Trust  Company  in  its 
office  in  Detroit,  Michigan,  such  registry  being  noted 
hereon  by  the  said  Trust  Company,  after  which  only 
such  registered  owner  or  the  legal  representative  of 
such  owner  shall  be  entitled  to  receive  the  principal 
hereof,  and  no  transfer  shall  be  valid  unless  made  on 
said  Trust  Company's  books  by  the  registered  owner 
in  person,  or  by  the  legal  representative  of  such 
owner,  and  similarly  noted  hereon,  but  the  same  may 
be  discharged  from  registry  by  transfer  to  bearer, 
after  which  it  shall  be  transferable  by  delivery,  but 
it  may  be  registered  again  as  above. 

This  bond  shall  not  become  obligatory  for  any  pur- 
pose until  the  trustee 's  certificate  indorsed  hereon  is 
signed  by  said  Detroit  Trust  Company,  Trustee. 

IN  WITNESS  WHEREOF,  S.  E.  Slade  Lumber 
Company  has  caused  this  bond  to  be  signed  by  its 
president  and  attested  by  its  secretary,  under  its  cor- 
porate name  and  seal,  and  the  interest  coupons  or 
coupon  hereto  attached  to  be  authenticated  by  the 
f  ac-simile  [32]  signature  of  its  secretary  this  first 
day  of  September,  A.  D.  1910. 

S.  E.  SLADE  LUMBER  COMPANY. 

[Seal]  Attest: , 

President. 

Secretary. 
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(FORM  OF  COUPON.) 

No. $30.00 

On  the  first  day  of ,  A.  D.  19—,  S.  E.  Slade 

Lumber  Company  will  pay  to  bearer  thirty  dollars 
in  United  States  gold  coin,  at  the  office  of  Detroit 
Trust  Company,  Detroit,  Michigan,  without  deduc- 
tion for  taxes,  being  six  months'  interest  due  that  day 
on  its  first  mortgage  gold  bond  of  September  1st,  A. 
D.  1910,  No. . 


Secretary. 

(TRUSTEE'S  CERTIFICATE.) 
THIS  IS  TO  CERTIFY  that  this  bond  is  one  of 
the  issue  of  bonds  described  in  the  mortgage  or  deed 
of  trust  within  mentioned. 

DETROIT  TRUST  COMPANY, 

Trustee. 

By , 

Secretary.     [33] 

NOTICE. 

Nothing  can  be  written  on  this  bond  except  by  an 
officer  of  Detroit  Trust  Company  as  registrar,  with- 
out impairing  its  negotiability. 

Date.       In  Whose  Name  Registered       Registrar 


(FORM  OF  GUARANTY) 
FOR  VALUE  RECEIVED,  I  hereby  guarantee 
due  payment  of  the  principal  and   interest   of   the 
within  bond. 
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Dated  at  San   Francisco,    California,    September 
1st,  1910. 

(Sd.)  S.  E.  SLADE. 
Detroit  Safety  and  Collateral  Deposit  Company, 
of  Detroit,  Michigan,  Hereby  certifies  that  the  mort- 
gage or  deed  of  trust  referred  to  in  this  bond  is  de- 
posited with  and  held  by  it. 

DETEOIT  SAFETY  AND  COLLATERAL 
DEPOSIT  COMPANY, 

By _, 

Assistant  Secretary. 
NOW,  THEREFORE,  said  S.  E.   Slade  Lumber 
Company,  in  consideration  of  the  premises  and  of 
one  (1)  dollar  to  it  paid,  the  receipt  whereof  is  hereby 
hereby  acknowledged,  in  the  exercise  of  its  corporate 
powers,  and  in  pursuance  of  the  resolutions  afore- 
said, and  in  order  to  secure  the  due  and  punctual  pay- 
ment of  the  principal  and  interest  of  the  said  bonds, 
and  the  due  performance  of  all  the  covenants,  provi- 
sions, agreements  and  conditions  of  said  bonds    [34] 
and  this  instrument,  on  its  part  to  be  performed,  and 
to  secure  all  future  holders  of  said  bonds  and  coupons, 
has  granted,  bargained,  sold,  transferred,  assigned, 
mortgaged  and  conveyed  and  warranted  and  by  these 
presents  does  grant,  bargain,  sell,  transfer,  assign, 
mortgage  and  convey  and  warrant  unto  the  parties  of 
the  second  part  in  trust  as  herein  provided,  and  their 
successors  in  trust,  and  assigns,  with  full  power  of 
succession  to  and  enjoyment  of  the  rights  and  privi- 
leges of  the  party  of  the  first  part,  all  of  the  lands, 
waterfront,  timber  and  other  property  hereinafter 
described,  together  with  all  the  buildings,  structures 
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and  improvements  of  every  kind  and  character  that 
are  now,  or  may  hereafter  be  placed  upon  said  lands, 
and  all  the  rights,  ways,  privileges,  servitudes,  appur- 
tenances, and  prescriptions  thereto  belonging  or  in 
anywise  appertaining,  and  especially  including  all 
lumber-mills  and  lumber-mill  plants,  sawmills,  plan- 
ing-mills,  machine-shops,  sheds,  pump-houses,  black- 
smith-shops, barns,  oil-houses,  boilers,  engines, 
pumps,  machinery,  sprinkler  systems,  fire  apparatus, 
kilns,  power  houses,  tools,  fixtures,  furniture,  appli- 
ances, shafting,  conveyors,  electric  apparatus,  office 
buildings,  logging  roads,  tramways,  railways  and  ap- 
purtenances, rolling  stock,  locomotives  and  cars,  load- 
ers, rails,  ties,  stations,  platforms,  lumber  and  log- 
ging camps  and  equipments,  mill  sites  and  lumber- 
yards, booms,  dwelling-houses,  wharves  and  plank- 
ing, patterns,  boats,  tanks,  burners,  horses,  trucks 
and  wagons,  and  the  entire  plants  and  equipments 
and  all  improvements  or  additions  now  or  that  here- 
after may  be  erected  or  located  on  any  of  said  lands 
or  premises,  or  which  are  or  may  be  hereafter  con- 
nected with,  appertaining  to,  or  used  in  connection 
with  the  same,  now  owned  or  hereafter  acquired,  and 
all  substitutions,  replacements  or  renewals  or  addi- 
tions to  said  lands,  premises  and  property,  or  any 
part  thereof,  and  all  lands  and  other  property  which 
may  be  added  thereto  and  brought  under  the  terms 
hereof  as  hereinafter  provided;  and  all  the  timber 
and  other  forest  products  on  said  lands  and  premises, 
or  any  of  them,  or  that  hereafter  may  be  thereon ;  and 
all  personal  property  [35]  whether  enumerated 
hereinbefore  or  not,  now  owned  or  which  shall  be 


44        First  Nat.  Bank  of  San  Francisco  et  al. 

hereafter  acquired  by  the  Lumber  Company,  which 
shall  be  situated  upon  the  real  property  hereinafter 
described  or  which  shall  be  used  in  connection  with 
any  enterprise  which  shall  be  located  thereon,  except- 
ing all  logs,  lumber  and  kindred  products  paid  for  in 
booms  or  on  mill  premises. 

A  particular  description  of  said  lands  and  prem- 
ises is  as  follows : 

All  those  certain  pieces  or  parcels  of  land 
situated  in  the  county  of  Chehalis,  State  of 
Washington,  known  and  described  as  follows : 

Lots  one  (1),  two  (2),  three  (3),  and  four  (4), 
in  Block  "C";  Lots  one  (1),  two  (2),  three  (3) 
and  four  (4)  in  Block  "D";  all  of  Blocks  "F," 
"G"  and  "H";  Lot  one  (1)  in  Block  fourteen 
(14);  Lots  one  (1),  two  (2),  three  (3),  four 
(4),  five  (5)  and  six  (6),  in  Block  fifteen  (15)  ; 
Lots  one  (1),  two  (2),  three  (3),  four  (4),  five 
(5),  six  (6),  ten  (10),  eleven  (11)  and  twelve 
(12),  in  Block  sixteen  (16);  Lots  one  (1)  to 
twelve  (12),  both  inclusive,  in  Block  seventeen 
(17);  Lots  three  (3),  four  (4),  five  (5),  six  (6), 
nine  (9)  and  ten  (10),  in  Block  eighteen  (18); 
Lot  twelve  (12)  in  Block  twenty-five  (25)  ;  Lots 
eight  (8),  nine  (9),  ten  (10),  eleven  (11)  and 
twelve  (12),  in  Block  twenty-six  (26) ;  Chehalis 
Street  South  of  the  south  line  extended  of  the 
alley  in  Block  fifteen  (15)  ;  Newell  Street  South 
of  the  south  line  extended  of  the  alley  in  Block 
fifteen  (15)  and  sixteen  (16) ;  Harbor  Street 
South  of  Grant  (now  Heron)  Street;  Kansas 
Street  South  of  the  South  line  extended  of  the 


vs.  Detroit  Trust  Company  et  al.  45 

alley  in  Block  seventeen  (17)  ;  Kansas  Street  be- 
tween Lot  four  (4)  in  Block  *'D"  and  Lot  twelve 
(12)  in  Block  twenty-five  (25) ;  the  alley  in  Block 
"D";  Summit  Street  west  of  the  east  line  of  Lot 
twelve  (12),  Block  twenty-five  (25)  extended 
north  to  Lot  one  (1)  in  Block  "C";  Harbor 
Street  north  of  the  north  line  extended  of  the 
alley  in  Block  twenty-six  (26)  ;  the  unnamed 
street  lying  between  Blocks  fifteen  (15),  sixteen 
(16)  and  seventeen  (17)  on  the  north,  and 
Blocks  "  G  "  and  "  H  "  on  the  south ;  all  in  Samuel 
Benn's  original  plat  of  the  town  (now  city)  of 
Aberdeen,  County  of  Chehalis,  State  of  Wash- 
ington; said  Plat  being  recorded  in  the  office  of 
the  Auditor  of  said  County  of  Chehalis,  in  Book 
one  (1)  of  Plats,  page  thirty-nine  (39). 

Lot  one  (1),  Tract  twenty-five  (25),  and  all  of 
Tract  thirteen  (13),  Aberdeen  Tide  Lands;  all 
the  above  in  Lot  two  (2),  Section  nine  (9),  Town- 
ship seventeen  (17),  North  of  Range  nine  (9), 
west  of  the  Willamette  Meridian,  in  Chehalis 
County,  State  of  Washington.     [36] 

Also  Lots  one  (1),  two  (2),  three  (3),  four 
(4)  and  five  (5),  in  Block  "D";  and  Lots  one 
(1),  two  (2),  three  (3),  four  (4),  five  (5)  and  six 
(6),  in  Block  ''E,"  in  South  Aberdeen;  Lewis 
Street  north  of  the  south  line  of  Blocks  "D"  and 
*'E,"  South  Aberdeen;  all  in  Johnston's  Plat  of 
South  Aberdeen,  recorded  in  the  office  of  the 
Auditor  of  said  County  of  Chehalis,  in  Book  one 
(1)  of  Plats,  page  one  hundred  twenty-five 
(125);  Lots  two  (2)  and  three    (3),   in   Tract 
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eleven  (11),  Aberdeen  Tide  Lands;  all  of  the 
above  in  Lot  eight  (8),  Section  nine  (9)  ;  and  Lot 
six  (6),  Section  ten  (10),  Township  seventeen 
(17)  north.  Range  nine  (9)  West,  Willamette 
Meridian;  also  the  south  half  of  the  southeast 
quarter  (S.  i/o  of  S.  E.  14)  of  Section  eleven 
(11)  ;  the  northeast  quarter  (N.  E.  14),  and  the 
south  half  (S.  I/2)  of  the  northwest  quarter 
(N.  W.  1/4),  and  an  undivided  one-half  interest 
in  the  southeast  quarter  (S.  E.  14.)  of  Section 
fourteen  (14)  ;  also  the  south  half  (S.  i/o)  of  Sec- 
tion fifteen  (15) ;  the  northeast  quarter 
(N.  E.  1/4),  the  east  half  of  the  northwest  quarter 
(E.  1/2  of  N.  W.  14),  and  the  south  half  (S.  1/2) 
of  Section  twenty-one  (21) ;  all  of  Section 
twenty-two  (22)  ;  the  east  half  of  the  northeast 
quarter  (E.  %  of  N.  E.  %),  and  the  northwest 
quarter  (N.  W.  14)  of  Section  twenty-three 
(23) ;  all  of  Sections  twenty-seven  (27)  and 
twenty-eight  (28)  ;  the  southeast  quarter  of  the 
northwest  quarter  (S.  E.  1/4  of  N.  W.  14)  ;  the 
northeast  quarter  of  the  southwest  quarter 
(N.  E.  1/4  of  S.  W.  1/4),  the  south  half  of  the 
southwest  quarter  (S.  I/2  of  S.  W.  14),  and  the 
east  half  of  Section  thirty- two  (32)  ;  all  of  Sec- 
tion thirty-three  (33)  ;  the  northeast  quarter  and 
the  southwest  quarter  (N.  E.  14  and  S.  W.  14) 
of  Section  thirty-four  (34)  ;  all  in  Township 
twenty-one  (21),  North  of  Range  nine  (9)  west, 
Willamette  Meridian ;  also,  the  leasehold  interest 
held  under  and  by  virtue  of  a  lease  from  the 
State  of  Washington  to  said  S.  E.  Slade  Lumber 
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Company,  dated  March  10,  1910,  and  recorded 
May  17,  1910,  in  the  office  of  the  Auditor 
of  said  County  of  Chehalis,  in  Book  twenty-nine 
(29)  of  Miscellaneous  Records,  page  five  hun- 
dred fifty-two  (552),  in  and  to  part  of  Harbor 
area  in  front  of  the  following  described  property, 
viz.:  Lots  tw^o  (2)  and  three  (3),  Tract  eleven 
(11),  and  Tract  thirteen  (13),  Aberdeen  Tide 
and  Shore  Lands  more  particularly  described  as 
follows :  All  Harbor  area  lying  in  front  of  Lots 
two  (2)  and  three  (3),  Tract  eleven  (11),  Aber- 
deen Tide  and  Shore  lands,  and  bounded  by  the 
inner  and  outer  harbor  lines  and  the  northeast- 
erly line  of  Lot  two  (2),  and  the  southwesterly 
line  of  Lot  three  (3),  produced  across  the  harbor 
reserve  to  the  outer  harbor  line ;  also  all  harbor 
area  lying  in  front  of  Tract  thirteen  (13),  Aber- 
deen Tide  and  Shore  Lands  and  bounded  on  the 
northwesterly  side  by  the  inner  harbor  line,  and 
on  the  southeasterly  side  by  the  outer  harbor  line, 
and  on  the  southwesterly  side  by  a  line  drawn 
from  angle  point  number  eleven  (11)  on  the  outer 
harbor  [37]  line  to  angle  point  number  eleven 
(11)  on  the  inner  harbor  line,  and  on  the  east 
side  by  the  east  line  of  said  Tract  thirteen  (13) 
produced  across  the  harbor  reserve  to  the  outer 
harbor  line,  all  as  show^n  on  official  maps  of 
Aberdeen  Tide  and  Shore  Lands  on  file  in  the 
office  of  the  Commissioner  of  Public  Lands  at 
Olympia,  Washington;  all  situate  and  being  in 
the  county  of  Chehalis,  State  of  Washington; 
(excepting  existing  rights  of  way,  property  and 
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appurtenances  of  Railroad  and  Railway  Com- 
panies ;  also  excepting  all  public  roads  and  such 
mineral  claims  and  rights  of  way  for  ditches 
and  canals  and  other  rights  as  are  reserved  by 
the  United  States  in  its  patents  to  the  respective 
lands). 

Also  all  railroad  rails  and  angle-irons,  and 
four  (4)  locomotives  now  belonging  to  "Lumber 
Company, ' '  and  now  situate  and  being  in  Town- 
ship 18  North,  of  Range  6  West,  Willamette, 
Meridian,  or  adjacent  thereto,  said  rails  and 
angle-irons  now  constituting  a  part  of  a  rail- 
road running  into  said  Township  18  North,  of 
Range  6  West,  Willamette,  Meridian,  from  a 
junction  point  on  the  Northern  Pacific  Railroad, 
commonly  known  as  "Mack's,"  and  said  loco- 
motives being  now  operated  on  said  railroad. 
It  being  the  intention  of  said  "Lumber  Com- 
pany" to  cover  in  this  instrument  said  rails, 
angle-irons  and  locomotives,  whether  same  are 
used  upon  or  in  connection  with  the  lands  in  said 
Township  18  North,  of  Range  6  West,  Wil- 
lamette Meridian,  or  upon  or  in  connection  with 
any  other  land  or  lands  whether  belonging  to 
"Lumber  Company"  or  otherwise,  whether  same 
are  covered  by  the  provisions  of  this  mortgage 
or  otherwise,  so  that  said  rails,  angle-irons  and 
locomotives  shall  be  at  all  times  hereafter,  where- 
soever they  are  situated,  covered  by  the  terms  of 
and  subject  to  the  lien  created  by  this  instru- 
ment. Provided,  however,  that  it  is  expressly 
agreed  between  the  "trustee"  and  the  "Lumber 
Company"  that  said  "Lumber  Company"  may 
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at  any  time  prior  to  the  removal  of  said  rails, 
angle-irons  and  locomotives  to  the  real  estate 
covered  by  this  instrument,  dispose  of  said  rails, 
angle-irons  and  locomotives,  or  any  part  or 
parcel  thereof,  as  it  may  desire  and  at  such  price 
as  it  may  deem  satisfactory,  and  without  first 
securing  permission  therefor  from  "trustee," 
with  the  express  understanding  that  said  "Lum- 
ber Company"  shall  pay  over  to  "trustee"  the 
proceeds  of  any  such  sale  or  sales  or  disposals 
of  said  rails,  angle-irons  or  locomotives,  or  any 
part  or  parcel  thereof,  said  proceeds  to  be  placed 
in  the  sinking  fund  hereinafter  provided  for, 
or  shall  in  default  thereof  furnish  to  the  "trus- 
tee" hereunder  by  appropriate  instruments  to  be 
approved  by  said  ' '  trustee, ' ' 
other  property  equal  in  value  to  the  property  sold 
as  above  provided  for,  to  take  the  place  of  said  prop- 
erty so  sold  or  disposed  of,  as  security  under  the 
terms  of  this  instrument.     [38] 

TO  HAVE  AND  TO  HOLD  all  and  singular  the 
above  mentioned  and  described  property  and  every 
part  and  parcel  thereof  (subject  to  the  exceptions 
and  reserv^ations  aforesaid),  together  with  all  the 
rights  and  appurtenances  thereunto  belonging,  and 
the  rents,  tolls,  incomes,  issues,  earnings  and  profits 
therefrom  accruing,  unto  the  said  trustees,  parties 
of  the  second  part,  and  their  successors  and  assigns, 
FOREVER. 

IN  TRUST,  NEVERTHELESS,  for  the  equal 
pro  rata  use,  benefit  and  security  of  each  and  all  and 
every  the  persons,  firms,  associations  and  corpora- 
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tions,  who  are,  or  shall  be,  or  in  time  become,  the 
holder  or  holders  of  any  of  said  bonds  or  the  cou- 
pons appertaining  thereto,  issued  under  and  secured 
by  this  indenture,  for  the  enforcement  of  the  pay- 
ment of  said  bonds  and  interest,  when  payable,  ac- 
cording to  the  tenor  and  purport  and  effect  of  said 
bonds  and  coupons,  and  to  secure  the  performance 
and  observance  of  and  compliance  with  the  cove- 
nants, provisions,  agreements  and  conditions  of  this 
indenture;  and  without  preference,  priority  or  dis- 
tinction of  one  bond  or  coupon  over  any  other  bond 
or  coupon,  by  reason  of  priority  in  issue,  sale  or 
negotiation  thereof,  or  by  reason  of  the  purpose  of 
its  issue,  or  otherwise,  howsoever,  so  that  each  and 
every  bond  issued  hereunder  shall  have  the  same 
right,  lien  and  privilege,  under  and  by  virtue  of  this 
indenture,  and  so  that  the  principal  and  interest  of 
every  such  bond  shall,  subject  to  the  terms  thereof 
and  of  this  indenture,  be  equally  and  proportionately 
secured  hereby. 

PEOVIDED  ALWAYS,  and  these  presents  are 
upon  the  express  condition  that  if  S.  E.  Slade  Lum- 
ber Company,  party  of  the  first  part,  or  its  succes- 
sors or  assigns,  shall  well  and  truly  pay  or  cause 
to  be  paid  to  the  holders  of  said  bonds  and  coupons, 
when  the  same  shall  become  due  and  payable,  the 
principal  and  interest  thereon,  and  any  and  all 
moneys  secured  thereby  (without  deduction  of  any 
United  States,  state,  county  or  municipal  or  other 
taxes,  charges  or  assessments,  which  the  Lumber 
Company     [30]     may  be  required  or  permitted  to 
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pay  or  retain  therefrom  by  any  present  or  future 
law),  according  to  the  terms,  provisions,  conditions 
and  tenor  or  effect  of  the  said  bonds  and  coupons,  and 
shall  well  and  truly  keep  and  perform  the  provisions, 
covenants,  agreements  and  conditions  to  be  kept  and 
performed  by  it,  as  herein  provided,  then  these  pre- 
sents and  the  estate  hereby  granted  shall  cease  and 
determine  as  fully  as  if  this  indenture  had  never  been 
executed;  and 

PROVIDED  ALWAYS,  and  these  presents  are 
upon  the  express  conditions  that,  until  default  shall 
be  made  by  S.  B.  Slade  Lumber  Company,  or  its  suc- 
cessors or  assigns,  in  the  pajonent  of  the  principal 
or  interest  due  upon  said  bonds  or  some  part  thereof, 
as  therein  or  herein  provided,  or  until  default  shall 
be  made  in  the  due  and  punctual  performance  or 
keeping  of  any  of  the  covenants,  provisions,  agree- 
ments and  conditions  to  be  kept  and  performed  by 
said  S.  E.  Slade  Lumber  Company,  it,  the  said  party 
of  the  first  part,  its  successors  or  assigns,  shall  be 
suffered  and  permitted  to  possess  and  enjoy  all  of 
said  property  and  premises,  with  the  appurtenances, 
and  all  and  singular  the  rights  and  privileges  here- 
inbefore described,  and  to  receive,  take  and  use  the 
rents,  tolls,  incomes,  issues,  earnings  and  profits 
thereof. 

IT  IS  FURTHER  DECLARED  AND  AGREED 
by  the  parties  hereto,  that  this  indenture  is  made 
under  the  following  stipulations,  agreements  and 
conditions  which  shall  be  binding  upon  the  parties 
hereto,  their  successors  and  assigns,  and  upon  future 
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holders  of  the  bonds  and  coupons  hereby  secured,  to 
wit: 

ARTICLE  I.  S.  E.  Slade  Lumber  Company  does 
hereby  expressly  agree  and  bind  itself,  its  succes- 
sors and  assigns,  not  to  alienate  or  in  any  manner 
incumber  the  property  hereby  mortgaged  or  con- 
veyed, except  as  hereinafter  provided, 

ARTICLE  II.  S.  E.  Slade  Lumber  Company, 
its  successors  and  assigns,  shall  have  the  right,  on 
March  1,  1911,  or  [40]  on  any  interest  payment 
date  thereafter,  before  their  date  of  absolute  matur- 
ity, to  redeem  and  pay  the  bonds  hereinbefore  de- 
scribed, except  those  of  the  first  series,  to  the  holders 
thereof  or  to  said  Detroit  Trust  Company,  for  the 
benefit  of  the  holders  thereof  at  the  rate  of  one  hun- 
dred and  two  (102)  cents  on  the  dollar  of  the  prin- 
cipal of  said  bonds  and  the  interest  accrued  to  such 
date,  by  forwarding  to  said  Detroit  Trust  Company, 
by  way  of  notice,  not  less  than  thirty  (30)  days  prior 
to  the  date  of  the  proposed  redemption,  a  certified 
copy  of  a  resolution  of  its  board  of  directors,  stat- 
ing the  numbers  of  the  bonds  which  shall  be  re- 
deemed ;  Provided,  that  not  less  than  twenty-five  thou- 
sand dollars  ($25,000)  of  principal  of  the  bonds  afore- 
said shall  be  redeemed  and  paid  hereunder  at  any  one 
time ;  and  Provided  Further,  that  if  S,  E.  Slade  Lum- 
ber Company  redeems  and  pays  only  a  part  of  said 
bonds,  the  bonds  so  redeemed  and  paid  shall  be  re- 
deemed and  paid  in  their  numerical  order.  On  de- 
positing with  said  Detroit  Tinist  Company  the 
amount  of  the  principal  of  said  bonds  paid  for  at 
one  hundred  and  two  (102)  cents  on  the  dollar,  and 
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all  accrued  interest  to  the  proposed  date  of  redemp- 
tion and  payment,  further  interest  on  said  bonds  shall 
cease  from  the  date  fixed  for  the  redemption  thereof. 

Provided,  However,  that  said  deposit  be  made  at 
least  five  (5)  days  prior  to  the  redemption  date.  On 
receiving  such  notice,  Detroit  Trust  Company  shall 
give  notice  of  the  redemption  to  the  holders  of  all 
bonds  to  be  redeemed,  by  publication,  designating 
the  numbers  of  said  bonds  to  be  so  redeemed,  said 
publication  to  be  made  in  a  daily  newspaper  of  gen- 
eral circulation  published  in  the  city  of  Detroit, 
Michigan ;  such  notice  shall  be  published  at  least  once 
in  each  week  for  two  (2)  successive  weeks  prior  to 
the  date  of  redemption.  If  any  of  such  bonds  pro- 
posed to  be  redeemed  are  registered,  then  a  copy  of 
such  notice  shall  be  mailed  by  Detroit  Trust  Com- 
pany to  the  postoffice  address  of  the  party  in  whose 
name  said  bond  is  registered,  as  such  address  may 
appear  on  the  bond  register.  All  expense  [41]  of 
such  publication  and  mailing  of  notices  shall  be  borne 
by  the  Lumber  Company  and  shall  be  paid  by  it  in 
advance  to  said  Detroit  Trust  Company,  which  latter 
shall  not  be  required  to  act  hereunder  until  such  pay- 
ment is  duly  made. 

All  bonds  and  coupons  surrendered  to  the  trustee 
and  paid  and  redeemed,  whether  under  the  provisions 
of  this  article  or  otherwise,  shall  be  cancelled  by  the 
trustee  and  delivered  to  the  Lumber  Company,  and 
shall  not  thereafter  be  reissued. 

ARTICLE  III.  While  the  Lumber  Company 
shall  be  in  possession  of  the  premises  and  property 
covered  by  this  instrument,  it  is  understood  and 
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agreed  that  the  Lumber  Compginy  shall  have  the 
right  to  cut  or  remove  timber  from  said  premises  or 
of  the  timber  covered  hereby,  and  convert  the  same 
to  its  own  use,  upon  the  following  terms  and  condi- 
tions; Before  beginning  to  cut  or  remove  any  such 
timber  the  Lumber  Company  shall  file  with  the  trus- 
tee due  and  sufficient  information,  with  maps,  plats, 
facts  and  figures  showing  and  advising  the  trustee 
of  the  location  and  quantity  of  the  timber  which  it 
is  proposed  to  cut  or  remove  during  each  month  of 
the  period  during  which  such  cutting  or  removal  is 
proposed  to  continue ;  all  duly  verified  by  the  signa- 
ture of  the  president  or  secretary  of  the  Lumber 
Company;  the  quantity  of  such  timber  shall  be  de- 
termined by  the  estimates  of  James  D.  Lacey  &  Com- 
pany, duplicate  copies  of  which  are  on  file  in  the 
offices  of  the  trustee  and  the  Lumber  Company,  or  by 
other  estimate  satisfactory  to  and  to  be  filed  with  and 
acepted  in  writing  by  the  trustee ;  the  Lumber  Com- 
pany shall  pay  to  the  trustee  in  advance  on  the  first 
day  of  each  month  at  the  rate  of  three  dollars  ($3) 
per  thousand  feet  of  stumpage  for  all  the  timber  pro- 
posed to  be  cut  or  removed  during  that  month;  the 
amount  of  timber  so  cut  or  removed  shall  be  verified 
at  the  end  of  each  month,  or  as  often  as  the  trustee 
may  in  writing  require;  such  verification  shall  be 
evidenced  by  the  sworn  statement  of  an  officer  of  the 
Lumber  [42]  Company,  or  of  some  other  person 
satisfactory  to  the  trustee;  in  case  such  verification 
shall  show  any  excess  of  timber  over  the  estimates  as 
aforesaid,  the  Lumber  Company  hereby  covenants 
and  agrees  that   it    will   immediately  and  without 
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demand  pay  to  the  trustee  for  such  excess  at  the  rate 
aforesaid;  in  case  the  amount  of  timber  proves  to 
be  less  than  the  estimate,  the  Lumber  Company  shall 
not  be  entitled  to  receive  back  any  part  of  the  price 
paid  by  it;  all  payments  made  under  the  provisions 
of  this  article  shall  be  placed  in  the  sinking  fund 
hereinafter  mentioned  and  shall  be  disposed  of  as 
hereinafter  provided. 

PROVIDED,  that  no  timber  shall  be  cut  or  re- 
moved as  aforesaid  without  the  consent  in  writing 
of  the  trustee  while  the  Lumber  Company  is  in  de- 
fault in  payment  for  timber,  or  in  payment  of  prin- 
cipal or  interest  or  in  any  other  covenant,  provision, 
agreement  or  condition  hereunder.  And  Provided 
further,  that  all  cutting  hereunder  shall  include  all 
the  merchantable  timber  included  in  the  territory 
proposed  to  be  cut  over,  and  shall  be  done  in  a  good, 
workmanlike  manner  and  so  as  to  reduce  as  much 
as  possible  the  danger  of  fire. 

ARTICLE  IV.  While  the  Lumber  Company 
shall  be  in  possession  of  the  mortgaged  premises  and 
property,  and  there  shall  be  no  existing  default  by 
the  Lumber  Company  hereunder,  it  is  expressly 
understood  and  agreed  that  the  parties  of  the  second 
part  shall,  upon  written  request  of  the  Lumber  Com- 
pany, and  upon  proper  terms  to  be  agreed  upon  by; 
and  between  the  Lumber  Company  and  the  trustee, 
release  from  the  lien  hereof  the  mills  and  mill  sites 
and  waterfront  hereinbefore  described,  including 
the  real  estate  and  mill  site  at  Aberdeen,  or  any  part 
thereof,  if  and  when  the  same  are  required  by  the 
Lumber  Company    for   the    purpose    of  legal  and 
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proper  consolidation  with  other  property  of  similar 
character,  provided  that  in  such  event  the  parties  of 
the  second  part  shall  be  protected  by  shipping  and 
milling  or  other  contracts  or  agreements  satisfactory 
to  the  trustee,  and  [43]  duly  assigned  if  required 
by  it  as  security  hereunder  by  instrument  or  instru- 
ments of  assignment  satisfactory  and  acceptable  to 
the  trustee.  It  is  hereby  expressly  understood  and 
agreed  that  the  terms  of  transfer  or  exchange  in- 
volved in  any  such  consolidation,  and  the  amount, 
value  and  character  of  the  property  to  be  received 
in  exchange  for  the  property  released  shall  be  satis- 
factory to  the  trustee,  and  that  the  property  so  re- 
ceived in  exchange,  whether  stocks,  bonds,  cash, 
agreements,  or  other  property,  shall,  by  proper  in- 
strument or  instruments,  in  form  and  substance  to 
be  approved  by  the  trustee,  be  brought  under  the  lien 
of  this  indenture. 

ARTICLE  V.  The  Lumber  Company  shall  have 
full  power  and  authority  from  time  to  time,  while 
it  shall  not  be  in  default  hereunder,  to  dispose  of 
such  portions  of  its  equipment  and  machinery  cov- 
ered by  this  instrument  as  may  become  unfit  for  use 
or  unnecessary,  provided  it  shall  replace  the  same 
by  other  or  new  equipment  satisfactory  to  the  trus- 
tee, of  equal  value  and  availability,  and  free  and  clear 
of  any  incumbrances,  lien,  charge  or  claim  whatso- 
ever, and  which  shall  thereupon  become  subject  to 
the  lien  and  operation  of  this  instrument;  and  the 
trustee  shall  have  power  from  time  to  time,  together 
with  Alexander  McPherson,  or  his  successor  in  trust, 
to  release  from  the  lien  of  this  instrument  any  prop- 
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erty  whatsoever  covered  hereby,  when  other  prop- 
erty of  equal  value  is  substituted  therefor  in  man- 
ner approved  by  the  trustee,  which  property  shall  be 
thereby,  by  such  substitution,  subject  to  the  lien  and 
operation  of  this  instrument;  or  when  in  the  judg- 
ment of  the  trustee  said  release  shall  not  impair  the 
security  of  this  instrument  in  any  manner ;  or  when 
there  shall  be  paid  to  the  trustee  for  the  sinking 
fund  herein  provided  for  a  sum  equal,  in  the  judg- 
ment of  the  trustee,  to  the  value  of  the  property  re- 
leased; such  value  in  the  case  of  release  of  timber 
may,  in  the  discretion  of  the  trustee,  be  based  upon 
the  estimates  thereof  on  file  in  the  office  of  the  trus- 
tee, or  upon  other  estimates  or  information  satis- 
factory [44]  to  the  trustee;  the  trustee  may  exe- 
cute and  cause  to  be  executed  and  deliver  such  release 
or  other  instrument  upon  receiving  from  the  presi- 
dent or  secretary  of  the  Lumber  Company  a  sworn 
statement  of  such  officer  that  the  property  to  be  so 
released  is  no  longer  necessary  for  use  in  the  con- 
duct of  the  business  of  the  Lumber  Company,  and 
that  full  value  has  been  received  therefor  by  said 
Lumber  Company;  or  the  trustee  may  require  such 
other  proof  or  evidence,  or  make  such  investigation 
as  to  it  may  seem  best  before  the  execution  of  said 
release.  Such  sworn  statement  shall  Be  a  full  pro- 
tection to  the  parties  of  the  second  part.  Nothing 
herein  stated  shall  be  construed  as  implying  an  ob- 
ligation on  the  part  of  the  trustee  or  Alexander  Mc- 
Pherson,  or  his  successor  in  trust,  to  release  any  part 
or  portion  of  the  property  covered  by  this  instru- 
ment, as  provided  in  this  Article. 
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ARTICLE  VI.  The  Lumber  Company  further 
agrees  that  it  will  keep  the  insurable  property  cov- 
ered by  this  indenture,  at  all  times  insured  against 
loss  or  damage  by  fire  or  boiler  explosion,  or  other 
loss  or  damage  in  the  discretion  of  the  trustee,  in 
insurance  companies  and  in  amounts  approved  by 
the  trustee,  and  will  deposit  with  the  trustee  all 
policies  for  whatsoever  insurance  is  written.  The 
policies  of  insurance  shall  provide  by  proper  stipu- 
lations that  in  case  of  loss  the  same  shall  be  payable 
to  the  trustee,  as  its  interest  may  appear.  Should 
the  Lumber  Company  fail  to  take  out  and  deliver 
to  the  trustee,  policies  of  insurance,  as  above  re- 
quired, in  that  case  the  trustee  is  authorized,  but  is 
not  hereby  required,  to  procure  insurance  as  afore- 
said for  the  benefit  of  the  bondholders ;  and  all  sums 
expended  by  the  trustee  in  premiums  for  insurance 
shall  be,  and  hereby  are  secured  by  this  indenture, 
payable  forthwith  with  interest  thereon  at  the  rate 
of  seven  per  centum  (7%)  per  annum,  payable  semi- 
annually. In  case  of  loss,  the  trustee  shall,  subject 
to  the  proviso  hereinafter  contained,  allow  the  insur- 
ance money  received  on  any  policy  of  insurance  pro- 
cured by  the  Lumber  Company,  [45]  or  by  the 
trustee,  to  be  applied  by  the  Lumber  Company  to- 
ward the  replacement  of  or  addition  to  the  property 
destroyed  or  injured,  if  the  Lumber  Company  shall 
in  writing  so  request.  The  trustee  shall,  upon  such 
request,  pay  over  to  the  Lumber  Company  for  that 
purpose,  either  ratably  as  the  work  progresses,  or 
when  the  work  is  completed,  at  the  option  of  the 
Lumber  Company,    on   receipt   of  affidavits  of  the 
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president  and  secretary  thereof,  showing  that  said 
property  has  been  replaced  by  new  or  additional 
property,  costing  as  much  as  the  amount  of  money 
so  paid  over,  any  or  all  of  the  said  insurance  money 
received  by  the  trustee  on  policies  procured  by  the 
Lumber  Company  or  the  trustee.  If  the  Lumber 
Company  shall  not,  within  six  months  after  the  time 
the  trustee  shall  receive  said  insurance  money,  re- 
quest the  same  for  the  purpose  of  replacing  the  prop- 
erty destroyed  or  injured,  then  the  said  money  shall 
be  placed  in  the  sinking  fund  hereinafter  mentioned, 
and  shall  be  disposed  of  as  hereinafter  provided.  If 
at  any  time  after  the  receipt  of  said  insurance  money 
by  the  trustee,  the  Lumber  Company  desires  the  same 
or  any  part  thereof  to  be  placed  in  the  sinking  fund, 
it  shall  be  so  placed  at  the  request  in  writing  of  the 
Lumber  Company.  Provided,  However,  that  should 
the  Lumber  Company  be  in  default,  in  any  respect 
under  this  mortgage  at  any  time  before  the  trustee 
shall  have  paid  out  such  insurance  moneys,  as  afore- 
said, then  the  trustee  may,  in  its  discretion,  place 
such  insurance  moneys  or  any  balance  thereof  in  its 
hands,  in  the  sinking  fund.  In  case  of  any  loss  cov- 
ered by  any  policy  of  insurance,  any  appraisement 
or  adjustment  of  such  loss  and  settlement  and  pay- 
ment of  indemnity  therefor,  which  may  be  agreed 
upon  between  the  Lumber  Company  and  any  insur- 
ance company,  may  be  consented  to  and  accepted  by 
the  trustee,  and  the  said  trustee  shall  be  in  no  way 
liable  or  responsible  for  the  collection  of  any  insur- 
ance in  case  of  loss. 
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ARTICLE  VII.  The  sums  of  money  that  shall 
be  paid  to  the  trustee  for  timber,  or  for  releases  of 
property  as  hereinbefore  [46]  provided,  shall  be 
placed  in  the  sinking  fund,  and  together  with  any 
insurance  moneys  that  may  be  placed  in  said  sinking 
fund  in  case  of  loss,  as  hereinbefore  provided,  shall 
be  held  by  the  trustee  in  such  sinking  fund  to  pay  the 
principal  of  the  hereinbefore  described  bonds,  or  so 
many  as  may  be  then  outstanding,  and  the  interest 
on  said  bonds,  as  they  severally  become  due.  If 
there  should  be  a  balance  after  paying  all  bonds  and 
interest  due,  it  shall  be  applied  without  request  there- 
for, to  the  payment  of  the  principal  and  interest  of 
the  bonds  first  falling  due  thereafter,  provided  that 
the  Lumber  Company  may,  by  notice  as  hereinbe- 
fore provided,  require  that  said  balance  shall  be 
applied  to  the  redemption  of  bonds  as  hereinbefore 
set  forth. 

The  trustee  shall  pay  interest  on  all  amounts  so 
deposited  with  it  for  the  sinking  fund,  at  the  rate  of 
two  ]3er  cent  (2%)  per  annum  during  the  time,  not 
less  than  one  (1)  month,  the  same  is  held  by  it,  which 
interest  shall  be  credited  to  or  paid  into  the  sinking 
fund  and  shall  constitute  a  part  thereof. 

ARTICLE  VIII.  The  Lumber  Company  agrees 
and  covenants  that  it  will  duly  and  punctually  pay 
or  cause  to  be  paid,  to  the  holder  of  every  bond  and 
coupon  issued  hereunder  and  secured  hereby  the 
principal  and  interest  accruing  thereon  (together 
with  interest  at  six  per  cent  per  annum  on  all  de- 
faulted coupons),  all  in  gold  coin  of  the  United 
States  of  America,  of  or  equivalent  to  the  present 


vs.  Detroit  Trust  Company  et  al.  61 

standard  of  weight  and  fineness,  at  the  date  and 
]>la('e  and  in  the  manner  mentioned  in  said  bonds  or 
in  the  coupons  thereto  appertaining,  according  to  the 
true  intent  and  meaning  thereof,  subject  only  to  the 
right  of  the  Lumber  Company  to  redeem  said  bonds 
under  Article  II  hereof,  without  deduction,  (except 
of  such  amount  as  may  be  necessary  to  avoid  any 
legal  charge  or  usury),  from  either  principal  or  in- 
terest for  any  taxes,  assessments,  rates  or  charges 
which  may  be  imposed  in  the  premises,  including 
those  based  on  this  instrument,  or  the  indebtedness 
at  any  time  secured  thereby,  whether  treated  as  an 
interest  in  [47]  the  property  covered  hereby  or 
otherwise,  and  without  deduction  (except  of  such 
amount  as  may  be  necessary  to  avoid  any  legal 
charge  of  usury),  from  either  principal  or  interest 
on  account  of  any  taxes,  assessments,  rates,  or 
charges  which  the  Lumber  Company  may  be  re- 
quired or  permitted  to  pay  or  retain,  under  any 
present  or  future  law  of  the  United  States,  or  of  any 
state,  county  or  municipality  therein;  and  to  that  end 
the  Lumber  Company  shall  deposit  with  the  trus- 
tee at  least  five  (5)  days  before  each  respective  ma- 
turity date  of  both  principal  and  interest,  funds 
sufficient  when  added  to  the  sinking  fund  available 
for  that  purpose,  to  pay  the  same,  as  aforesaid;  and 
in  the  event  that  the  Lumber  Company,  not  being 
in  default  in  any  respect  hereunder,  shall  deposit 
with  the  trustee,  for  the  benefit  of  the  holders  of  the 
outstanding  bonds  and  coupons  secured  hereby,  the 
full  sum  required  to  liquidate  and  discharge  all  such 
outstanding  bonds  and  coupons  up  to  maturity,  ac- 
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cording  to  the  tenor  and  effect  thereof,  and  according 
to  the  terms  of  this  instrument,  and  the  costs  and 
expenses  of  this  trust,  accrued  and  to  accrue,  the 
Lumber  Company  shall  be  entitled  to  have  this  in- 
strument released  in  like  manner  as  if  full  payment 
of  said  bonds  and  coupons  had  been  made  to  the 
holder  or  holders  thereof,  and  all  of  said  bonds  and 
coupons  thereupon  cancelled.  And  in  that  case  the 
said  parties  of  the  second  part  and  their  successor 
or  successors  in  trust,  shall,  on  demand  of  the  Lum- 
ber Company,  and  upon  payment  to  the  trustee  of 
its  reasonable  expenses,  including  disbursements 
and  attorney's  fees  incurred  by  it  in  the  premises, 
execute  and  deliver  to  the  Lumber  Company  all  such 
instruments  as  may  be  necessary  to  discharge  and 
cancel  this  mortgage  of  record. 

ARTICLE  IX.  The  Lumber  Company,  as  and 
when  the  same  shall  become  due  and  payable,  will 
pay  all  taxes,  assessments,  rates  and  charges  of  every 
name  and  nature  which  have  been  or  shall  be  im- 
posed, assessed  or  levied  upon  or  against  the  prop- 
erty covered  hereby,  or  any  part  thereof,  or  upon 
or  against  or  [48]  on  account  of  the  debt  secured 
hereby,  or  any  part  thereof,  or  upon  or  against  the 
interest  of  the  said  parties  of  the  second  part,  or 
either  of  them,  or  their  successors,  or  the  holders  of 
the  bonds  and  coupons  secured  hereby  or  any  of  them 
in  said  property  or  any  part  thereof,  or  upon  or 
against  the  product,  income  or  profit  derived  there- 
from, or  upon  or  on  account  of  this  instrument,  pro- 
vided, that  in  no  case  shall  the  Lumber  Company 
be  required  hereby  to  pay  the  whole  of  any  tax, 
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assessment,  rate  or  charge,  the  payment  whereof  in 
full  would  create  a  usurious  burden  upon  it,  but  it 
shall  be  bound  hereby  to  pay  only  so  much  thereof  as 
can  be  done  without  creating  such  usurious  burden; 
and  provided  further,  that  upon  the  enactment  of 
any  future  legislation  whether  State  or  Federal  or 
upon  the  operation  of  any  present  law  upon  this  in- 
strument, whereby  the  payment  in  full  of  any  such 
taxes  or  assessments  as  aforesaid  would  create  such 
usurious  burden,  this  instrument  and  the  whole  sum 
then  secured  hereby  shall  mature  and  become  im- 
mediately due  and  payable,  anything  herein  con- 
tained to   the   contrary  notwithstanding   and   the 
Lumber  Company  will  also  pay  punctually,  from 
time  to  time,  all  laborers'  and  mechanics'  liens,  and 
all  other  liens  and  charges  lawfully  imposed  on  the 
property  covered  hereby,  or  any  part  thereof,  so 
that  the  priority  of  these  presents  shall  at  all  times 
be  fully  maintained  and  preserved;  and  the  Lumber 
Company  further  covenants  that  it  will  not  suffer 
to  be  done  or  permit  any  act,  matter  or  thing  what- 
soever whereby  the  lien  of  this  instrument  might  or 
could  be  impaired,  until  the  bonds  hereby  secured, 
and  all  interest  accrued  thereon,  shall  be  fully  paid 
and   satisfied;   and   the   Lumber   Company   hereby 
waives  any  and  all  claims   or  rights  against  the 
parties  of  the  second  part,  their  successors  or  as- 
signs, to  any  payment  or  rebate  on  or  offset  against 
the  interest  or  principal  of  the  debt  secured  hereby 
by  reason  of  the  payment  as  aforesaid  of  any  of  the 
aforesaid  taxes,  assessments,  rates,  charges  or  liens; 
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and  will  deliver  the  receipts  therefor,  if  required, 
to  [49]  the  trustee;  and  the  Lumber  Company 
will  do,  on  demand  of  the  trustee,  its  successors  or 
assigns,  all  acts  necessary  or  proper  to  keep  valid  the 
lien  by  these  presents  created,  and  intended  to  be 
created,  and  at  any  future  time,  and  as  often  as  nec- 
essary, will  execute,  on  demand  as  aforesaid,  all 
such  assurances,  deeds,  mortgages  and  other  instru- 
ments in  writing,  in  due  form  and  effect,  as  may  be 
proper  to  the  better  carrying  out  of  the  true  intent 
and  meaning  of  these  presents. 

ARTICLE  X.  If  the  Lumber  Company  shall 
make  default  in  the  payment  of  any  taxes,  assess- 
ments, rates,  charges  or  liens,  as  herein  provided, 
and  whether  the  same  are  now  due  and  unpaid  or 
may  hereafter  become  due,  the  trustee  its  successors 
or  assigns,  may  pay  the  same  and  the  sums  so  paid 
shall  be  and  hereby  are  secured  by  this  instrument, 
and  all  such  sums,  as  well  as  all  sums  paid  by  the 
Trustee  for  premiums  of  insurance,  shall  be  payable 
forthwith  by  the  Lumber  Company,  with  interest  at 
the  rate  of  seven  per  cent  (7%)  per  annum,  payable 
semi-annually. 

ARTICLE  XL  In  case  (1)  default  shall  be  made 
in  the  payment  of  any  of  the  principal  or  any  of  the 
interest  money  specified  in  said  bonds  or  coupons, 
or  any  or  either  of  them,  and  any  such  default  shall 
continue  for  a  period  of  thirty  (30)  days  after  the 
same  becomes  due  and  is  demanded,  or  (2)  default 
shall  be  made  in  the  due  observance  or  performance 
of  any  other  covenant,  agreement,  provision  or  con- 
dition herein  required  to  be  kept  or  performed  by 
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the  Lumber  Company,  and  any  such  default  shall 
continue   for  a  period  of  thirty    (30)    days   after 
written  notice  thereof  to  the  Lumber  Company  from 
the  trustee  or  from  the  holder  of  any  of  the  out- 
standing bonds  hereby  secured,  the  trustee,  or  its 
successor  or  successors  in  the  trust  hereby  created, 
may,  and  if  thereunto  requested  in  writing  by  the 
holder  or  holders  of  a  majority  in  amount  of  the  said 
bonds  then  outstanding,  shall  declare  the  principal 
of  all  the  bonds     [50]     hereby  secured  and  then 
outstanding  to  be  and  the  same  shall  thereupon  be- 
come immediately  due  and  payable,  anything  con- 
tained in  said  bonds  or  herein  to  the  contrary  not- 
withstanding.    This  provision  is,  however,  subject 
to  the  condition  that  if  at  any  time  after  the  prin- 
cipal of  said  bonds  shall  have  been  so  declared  due 
and  payable,  all  arrears  of  interest  upon  such  bonds 
(with  interest  on  overdue  instalments  of  interest), 
the  principal  of  all  bonds  which  by  their  terms  are 
past  due,  and  the  expenses  of  the  trustee  shall  be 
paid  by  the  Lumber  Company  or  collected  out  of  the 
mortgaged  property,  and  any  other  default  or  de- 
faults of  the  Lumber  Company  adjusted  before  any 
sale  of  the  said  property  shall  have  been  made,  then, 
and  in  every  such  case,  the  holder  or  holders  of  a 
majority  in  amount  of  the  bonds  hereby  secured  and 
then  outstanding,  by  written  notice  to  the  Lumber 
Company  and  to  the  trustee,  may  waive  such  default 
and  its  consequences  and  obtain  from  the  trustee  a 
rescission  of  such  declaration  of  the  maturity  of  the 
principal;  but  no  waiver  or  rescission  shall  extend  to 
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or  affect  any  subsequent  default  or  impair  any  right 

consequent  thereon. 

ARTICLE  XII.  In  case  (1)  default  shall  be  made 
in  the  payment  of  any  of  the  principal  or  any  of  the 
interest  money  mentioned  in  said  bonds  or  coupons, 
or  any  or  either  of  them,  and  any  such  default  shaU 
continue  for  a  period  of  thirty  (30)  days  after  the 
same  becomes  due  and  is  demanded,  or  (2)  default 
shall  be  made  in  the  due  observance  or  performance 
of  any  other  covenant,  agreement,  provision  or  con- 
dition herein  required  to  be  kept  or  performed  by  the 
Lumber  Company,  and  any  such  default  shall  con- 
tinue for  a  period  of  thirty  (30)  days  after  written 
notice  thereof  to  the  Lumber  Company  from  the 
trustee,  or  from  the  holder  of  any  of  the  outstanding 
bonds,  hereby  secured,  the  trustee,  either  by  its  own 
officers,  or  by  its  agents  or  attorneys,  may,  and  (un- 
less proceedings  for  the  foreclosure  of  this  instru- 
ment and  the  appointment  of  a  receiver,  as  herein- 
after provided  are  instituted)  upon  the  written  re- 
quest of  the  [51]  holders  of  a  majority  in  amount 
of  the  bonds  secured  hereby,  and  then  outstanding, 
and  upon  being  indemnified  to  its  satisfaction  for  its 
expenses  and  liabiUties,  shall  forthwith  enter  into 
and  take  full  possession  of  the  property  hereby  mort- 
gaged or  intended  so  to  be,  and  each  and  every  part 
thereof,  and  hold,  use  and  manage  the  same,  by  such 
agents  and  managers  as  said  trustee  may  appoint, 
to  the  best  advantage  of  the  holders  of  the  bonds 
hereby  secured  and  to  the  fullest  extent  authorized 
by  law,  collect  and  receive  all  moneys  and  revenues 
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arising  from  such  management,  and  apply  the  same 
to  the  expenses  of  the  trustee  in  the  performance 
of  the  trust,  including  a  reasonable  compensation 
for  its  own  services,  the  services  of  its  counsel,  at- 
torneys, agents  and  other  servants,  and  next  to  the 
management  of  the  property  hereby  mortgaged,  in- 
cluding the  payment  of  insurance  and  of  taxes,  as- 
sessments, rates  and  other  governmental  charges, 
and  any  liens  or  other  charges,  lawfully  imposed 
upon  said  property,  and  such  useful  additions,  al- 
terations or  repairs  to  the  mortgaged  property,  or 
any  of  it,  as  the  trustee  may  think  proper  to  be  made, 
and  next  to  the  payment  pro  rata  of  the  principal 
and  interest  due  and  in  default  on  said  bonds.  In 
case  all  the  said  payments  shall  have  been  made  in 
full,  and  no  suit  to  foreclose  this  mortgage  shall  have 
been  begun,  the  trustee  after  making  such  provisions 
as  to  it  may  seem  advisable  for  the  payment  of  the 
next  semi-annual  instalment  of  principal  and  inter- 
est to  fall  due,  shall  restore  to  the  party  of  the  first 
part,  its  successors  or  assigns,  the  possession  of  the 
property  hereby  mortgaged.  This  power  of  entry 
may  be  exercised  as  often  as  occasion  therefor  shall 
arise,  pending  this  trust,  and  the  trustee  may,  so 
long  as  any  principal  or  interest  remains  in  default, 
continue  to  exercise  the  power  herein  granted  for 
such  period  or  periods  as  it  may  deem  expedient, 
unless  and  until  the  holders  of  a  majority  in  amount 
of  bonds  secured  hereby,  then  outstanding,  shall 
otherwise  in  writing  request.     [52] 

In  case  the  Lumber  Company  shall  make  any  de- 
fault in  any  of  the  respects  mentioned  in  this  Arti- 
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cle,  and  at  any  time  during  the  continuance  of  such 
default  there  shall  be  any  existing  judgment  against 
the  Lumber  Company  unsatisfied  and  unsecured  by 
bond  or  appeal;  or  in  case,  in  any  judicial  proceeding 
conunenced  by  any  party  or  parties  other  than  the 
trustee  herein,  a  receiver  of  the  Lumber  Company 
or  of  any  of  its  property  hereby  conveyed  shall  be 
appointed,  or  a  judgment  or  order  entered  for  the 
sequestration  of  its  property  hereby  mortgaged,  or 
any  part  thereof,  the  trustee  shall  be  entitled  forth- 
with to  exercise  the  right  of  entry  hereinabove  con- 
ferred, and  may  declare  the  principal  of  all  bonds 
hereby  secured  and  then  outstanding  due  and  pay- 
able, and  may  institute  foreclosure  proceedings  or 
take  other  legal  action  to  collect  the  amount  of  said 
bonds  and  coupons  with  interest,  or  to  obtain  pos- 
session of  said  property,  or  may  exercise  any  one  or 
more  of  such  rights  or  remedies  without  waiting  the 
default  period  hereinabove  prescribed,  and  also  any 
and  all  other  rights  and  powers  in  this  instrument 
conferred  and  provided  to  be  exercised  by  the  trustee 
upon  the  occurrence  and  continuance  of  default,  as 
hereinabove  provided;  and  as  a  matter  of  right  the 
trustee  shall  forthwith  be  entitled  to  the  appoint- 
ment of  a  receiver  for  the  property  hereby  mortgaged 
and  of  the  earnings,  income,  issues,  and  profits  there- 
of, with  such  powers  as  the  court  making  such  ap- 
pointment shall  confer. 

ARTICLE  XIIL  None  of  the  remedies  herein- 
before described  shall  be  regarded  as  other  than 
cumulative,  and  the  trustee  may  proceed  to  foreclose 
this  indenture  or  otherwise  enforce  its  rights  or  the 
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rights  of  any  of  the  holders  of  bonds  or  coupons 
hereby  secured,  against  the  Lumber  Company,  its 
successors  or  assigns,  or  the  property  hereby  mort- 
gaged, in  any  court  of  competent  jurisdiction,  in  the 
premises,  in  accordance  with  and  in  pursuance  of  the 
laws  of  the  State  of  Washington,  or  of  the  [53] 
State  of  California,  or  of  the  United  States  of  Amer- 
ica, and  may  seek  all  remedies,  both  provisional  and 
final,  allowed  by  such  court,  without  any  demand  for 
possession  and  without  any  of  the  steps  by  either 
party  in  connection  with  the  remedies  hereinbefore 
described,  provided  only  that  some  default,  refusal, 
neglect,  omission  or  failure  has  occurred  on  the  part 
of  the  Lumber  Company  in  the  manner  herein  pro- 
vided as  to  the  discharge  of  its  covenants  and  obliga- 
tions herein.  And  the  Lumber  Company  covenants 
and  agrees  that  it  will  not  apply  for  or  avail  itself  of 
any  injunction  or  stay  proceeding,  or  plead  or  in  any 
way  take  advantage  of  any  extension  law,  valuation 
law,  redemption  law,  apportionment  law,  or  of  any 
other  law  now  or  at  any  time  hereafter  in  force  in 
either  of  the  States  of  Washington  or  California, 
which  may  in  any  way  alter,  impair  or  impede  the 
rights  or  remedies  of  the  holders  of  the  bonds  or 
coupons  issued  hereunder,  or  of  the  parties  of  the 
second  part,  or  either  of  them,  or  their  successors  in 
trust,  or  w^hich  shall  affect  or  change  the  time,  place, 
means  or  mode  of  perfecting  or  enforcing  such  rights 
or  remedies;  any  advantage  or  benefit  conferred  upon 
it  by  any  such  laws  being  hereby  expressly  waived 
by  the  Lumber  Company. 
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ARTICLE  XIV.  Upon  a  sale  being  made  under 
a  decree  or. order  of  such  Court,  the  proceeds  of  such 
sale,  together  with  any  sums  which  may  at  the  time 
of  such  sale  be  held  by  the  trustee,  or  be  payable  to 
it  luader  any  of  the  provisions  of  this  indenture  as  a 
part  of  the  trust  estate,  shall  be  applied  as  follows: 

1.  The  costs  and  expenses  of  the  proceedings  to 
foreclose  this  indenture,  including  the  cost  of  pro- 
curing abstracts  of  title  and  tax  statements,  or  ex- 
tensions thereof,  attorneys'  fees  and  trustees'  com- 
pensation, shall  be  first  paid,  and  said  costs  and 
expenses  and  attorneys'  fees  and  trustees'  compensa- 
tion shall  be  secured  by  this  indenture. 

2.  All  liens,  taxes,  assessments,  rates  and  charges, 
and  premiums  of  insurance  paid  by  the  trustee,  with 
interest  thereon  as  herein  provided,  and  all  disburse- 
ments or  obligations  made  or  incurred  [54]  by 
the  trustee  for  the  preservation  or  maintenance  of 
the  property  herein  mortgaged,  or  in  making  in- 
vestigations, or  otherwise  as  such  trustee,  shall  next 
be  paid  in  full  before  any  payment  shall  be  made  on 
account  of  the  principal  and  interest  of  the  bonds 
secured  hereby. 

3.  The  remainder  of  the  proceeds  of  sale  shall 
then  be  applied  ratably  and  equally  to  the  payment 
of  the  principal  and  interest  of  the  outstanding  bonds 
secured  hereby,  with  interest  on  the  overdue  instal- 
ments of  interest,  without  preference  or  priority  of 
any  one  bond  over  another,  or  of  interest  over  prin- 
cipal, and  without  regard  to  the  time  at  which  any 
of  said  bonds  may  have  been  issued  or  to  the  person 
by  whom  they  may  be  held. 
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4.  Any  surplus,  after  making  the  payments  here- 
inabove provided  for,  shall  be  returned  to  the  Lum- 
ber Company,  its  successors  or  assigns. 

Upon  any  foreclosure  sale  of  the  property  hereby 
mortgaged,  or  of  any  part  thereof,  the  purchaser  in 
making  payment  therefor  shall  be  entitled,  after  pay- 
ing in  cash  so  much  as  shall  be  necessary  to  cover 
the  costs  and  expenses  of  the  sale,  and  of  the  pro- 
ceedings incident  thereto,  including  the  trustees' 
reasonable  compensation  and  attorneys'  fees,  and  all 
other  charges  that  may  be  decreed  to  be  paid  in  cash, 
to  use  and  apply  any  outstanding  bonds  and  any 
matured  and  unpaid  coupons  hereby  secured,  by  pre- 
senting such  bonds  and  coupons  in  order  that  there 
may  be  credited  thereon  such  sum  as  shall  be  pay- 
able thereon  out  of  the  net  proceeds  of  the  sale ;  and 
proper  receipts  shall  thereupon  be  given  to  the  hold- 
ers of  such  bonds  and  coupons  for  the  amount  so 
payable  thereon,  and  the  bonds  and  coupons,  if  the 
net  proceeds  of  the  sale  shall  be  sufficient  to  pay 
them  in  full,  with  interest  on  overdue  instalments  of 
interest,  shall  be  delivered  up  to  the  person  making 
the  sale  for  cancellation,  or  otherwise  disposed  of 
under  the  decree  or  order  of  the  court;  or  if  the  pro- 
ceeds of  such  sale  shall  not  be  sufficient  to  pay  such 
bonds  or  coupons  in  full,  with  interest  on  overdue 
instalments  of  interest,  then  proper  indorsement 
shall  be  made  thereon  of  the  amount  so  paid,  and 
they  shall  then  be  returned  to  the  holders.     [55] 

ARTICLE  XV.  The  Lumber  Company,  for  it- 
self, its  successors  and  assigns,  hereby  further  cove- 
nants and  agrees  to  and  with  the  parties  of  the  second 
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part,  that  at  and  immediately  upon  the  commence- 
ment by  the  parties  of  the  second  part,  or  either  of 
them,  or  their  successors  in  trust,  of  any  suit  or  other 
legal  proceedings  to  obtain  possession  of  the  lands 
and  property  hereby  mortgaged  and  conveyed,  or 
any  part  thereof,  or  for  the  foreclosure  of  this  mort- 
gage, upon  default,  refusal,  neglect,  omission  or 
failure  upon  the  part  of  the  Lumber  Company,  as 
herein  provided,  the  Lumber  Company,  its  successors 
and  assigns,  severally,  shall  and  will,  waiving  the 
issuance  and  service  of  process,  enter  their  voluntary 
appearance  in  such  suit  or  proceeding  and  consent 
to  the  entry  of  an  order  for  the  possession  of  the  said 
lands  and  property,  and  every  part  thereof,  or  to  the 
appointment  of  a  receiver  of  said  lands  and  property 
and  of  the  earnings,  revenues,  issues,  profits  and  in- 
come thereof,  for  the  sole  benefit  of  the  holders  of 
the  bonds  secured  hereby. 

ARTICLE  XVI.  The  Lumber  Company  shall 
and  will,  from  time  to  time,  on  demand  of  the  trustee, 
do,  make,  execute,  acknowledge  and  deliver,  or  cause 
or  procure  to  be  done,  made,  executed,  acknowledged 
and  delivered,  to  the  parties  of  the  second  part,  or 
their  successors  in  trust,  all  and  every  such  further 
acts,  deeds,  mortgages,  transfers  and  assurances  for 
the  better  assuring,  conveying,  mortgaging  and  con- 
firming to  the  parties  of  the  second  part,  their  suc- 
cessors and  assigns,  said  property  hereby  mortgaged 
or  conveyed,  or  intended  so  to  be,  as  the  trustee  may 
be  advised  by  its  counsel  are  reasonably  required  for 
the  better  effectuating  and  carrying  out  of  the  ob- 
jects, intent  and  purposes  of  this  indenture,  and 
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securing  payment  of  the  principal  and  interest  of 
the  bonds  intended  to  be  secured  hereby. 

ARTICLE  XVII.  The  bonds  secured  by  this  in- 
strument shall  be  certified  and  delivered  by  the 
trustee  either  to  the  president  of  the  Lumber  Com- 
pany, whose  receipt  therefor  shall  be  full  [56] 
protection  to  the  trustee  for  such  certification  and 
delivery,  or  to  such  other  person  or  persons  as  he  may 
in  writing  direct,  whose  receipt  or  receipts  therefor 
shall  in  like  manner  be  full  protection  to  the  trustee 
for  such  certification  and  delivery.  The  trustee  shall 
be  under  no  duty  to  look  behind  any  such  receipt, 
given  as  aforesaid,  and  shall  not  be  in  anywise  re- 
sponsible for  the  issue  or  negotiation  of  any  bonds  so 
certified  and  delivered,  or  the  application  of  their 
proceeds. 

ARTICLE  XVIII.  In  case  resort  is  had  to  any 
court  to  foreclose  this  mortgage  on  account  of  any 
default,  refusal,  neglect,  omission  or  failure  of  the 
Lumber  Company,  a  receiver  of  the  mortgaged  prop- 
erty may  be  appointed  as  a  matter  of  course,  upon 
application  of  the  trustee,  and  the  Lumber  Company 
hereby  assents  to  such  appointment.  The  Lumber 
Company  hereby  consents,  in  the  event  of  fore- 
closure, that  a  deficiency  judgment  or  decree  may  be 
taken  against  it,  under  the  laws  of  either  of  the 
States  of  Washington  or  California,  or  of  the  United 
States  of  America,  to  be  satisfied  from  any  other 
property  of  the  Lumber  Company,  in  case  the  decree 
or  judgment  of  foreclosure  is  not  satisfied  at  the  sale 
of  the  mortgaged  property. 
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ARTICLE  XIX.  In  case  of  the  resignation,  in- 
capacity or  inability  to  act  hereunder  of  said  Detroit 
Trust  Company,  it  shall  be  lawful  for  the  holders  of 
a  majority  in  amount  of  the  bonds  secured  hereby, 
then  outstanding,  to  appoint  a  successor  by  a  writing 
by  them  signed,  or  for  any  judge  of  a  United  States 
Circuit  Court  in  the  Ninth  Circuit,  in  default  of  such 
appointment,  to  appoint  such  successor  on  the  ap- 
plication of  the  holders  of  not  less  than  one-fourth 
in  amount  of  the  bonds  secured  hereby,  then  out- 
standing. The  Lumber  Company  may  appoint  a  suc- 
cessor temporarily  until  a  regular  appointment  is 
made  in  the  manner  hereinabove  provided.  Every 
such  successor  appointed  in  the  place  of  said  Detroit 
Trust  Company,  or  its  successor  in  trust,  shall  al- 
ways be  a  trust  company  in  good  standing,  doing 
business  in  the  city  of  Detroit,  Michigan,  or  in  the 
city  [57]  of  Chicago,  Illinois,  and  having  a  capital 
stock  and  surplus  aggregating  at  least  one  million 
dollars,  if  there  be  such  a  trust  company  willing  and 
able  to  accept  the  trust  upon  reasonable  and  cus- 
tomary terms. 

In  case  of  the  resignation,  removal,  incapacity  or 
inabilit}^  to  act  hereunder  of  the  said  Alexander  Mc- 
pherson, it  shall  be  lawful  for  the  said  Detroit  Trust 
Company,  or  its  successor  in  trust,  to  appoint  some 
male  adult  citizen  of  the  United  States  to  act  as  one 
of  the  trustees  hereunder  in  his  place. 

In  case  of  the  resignation,  inability  or  incapacity 
to  act  hereunder  of  said  Detroit  Trust  Company,  or 
its  successor  for  the  time  being,  and  in  case  no  suc- 
cessor has  been  appointed  and  until  the  appointment 
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of  such  successor,  all  the  power  herein  given  to  said 
Detroit  Trust  Company  shall  for  the  time  being  vest 
in  said  Alexander  McPherson,  or  his  successor  in 
trust,  but  the  Lumber  Company  is  not  authorized  in 
any  event  to  make  payments  for  the  sinking  fund  to 
or  make  deposit  of  money  for  the  redemption  or  pay- 
ment of  bonds  or  coupons  with  said  Alexander  Mc- 
Pherson  or  his  successors  in  trust.    And  in  case  it 
shall  be  impossible,  or  be  deemed  impossible,  by  said 
Detroit  Trust  Company,  or  its  successor  for  the  time 
being,  for  it  lawfully  to  do  or  perform  any  act  or  acts 
necessary  or  proper  for  it  to  do  as  trustee  under  the 
terms  of  this  instrument,  then  and  in  such  case  said 
Alexander  McPherson,  or  Ms  successor  for  the  time 
being,  shall,  with  the  permission  in  writing  of  said 
Detroit  Trust  Company,  or  its  successor,  have  full 
power  and  authority  to  do  and  perform  such  act  or 
acts  of  whatever  nature  as  if  he  had  been  specifically 
authorized  thereto.    Any  act  so  done  by  said  Alex- 
ander McPherson  or  his  successor  in  trust,  shall  have 
the  same  effect  as  if  done  by  said  Detroit  Trust  Com- 
pany, or  its  successor,  and  shall  relieve  said  Detroit 
Trust  Company,  or  its  successor,   of   any   duty   or 
obligation  to  do  such  act,  except  that  any  instrument 
given  to  release  property  from  the  lien  hereof     [58] 
under  the  provisions  of  Articles  IV  or  V,  or  to  dis- 
charge or  cancel  this  instrument  under  the  provisions 
of  Article  VIII  hereof  shall  be  signed  by  both  parties 
of  the  second  part,  or  their  successors.    Whenever 
said  Alexander  McPherson,  or  his  successor,  shall 
under  the  provisions  of  this  Article  exercise  any  of 
the  powers  or  perform  any  of  the  duties  granted  to 
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the  trustee  by  the  terms  of  this  indenture,  he  or  his 
successor  shall  in  reference  to  such  exercise  of  power 
or  performance  of  duty,  be  entitled  to  all  the  pro- 
tection, immunity  and  recompense,  both  as  to  him- 
self and  his  agents  and  attorneys,  herein  granted  to 
the  trustee  in  regard  to  such  power  or  duty. 

Any  act  herein  required  or  authorized  to  be  per- 
formed by  the  trustee  may  be  performed  by  the 
trustee,  or  its  successor  in  trust,  and  said  Alexander 
McPherson  or  his  successor  in  trust,  jointly,  and  shall 
be  so  performed  if  such  joint  performance  shall  be 
necessary  to  the  legality  of  such  act.  The  trustee 
and  said  Alexander  McPherson,  or  their  successors, 
when  so  acting  jointly,  shall  be  entitled  to  all  the 
protection,  immunity  and  recompense  herein  granted 
to  the  trustee  in  reference  to  such  acts. 

Said  Detroit  Trust  Company,  its  successors  or  as- 
signs, shall  have  the  power  at  any  time  by  an  instru- 
ment in  writing,  duly  executed  by  its  president  or 
vice-president,  and  under  its  seal,  to  remove  said 
Alexander  McPherson,  or  his  successor,  from  his 
position  as  one  of  the  trustees  hereunder. 

AETICLE  XX.  Either  of  the  parties  of  the  sec- 
ond part  herein  may  resign  and  discharge  itself  or 
himself  of  the  trust  created  by  these  presents  by 
notice  in  writing  to  the  Lumber  Company,  sixty  (60) 
days  before  such  resignation  shall  take  effect,  or 
such  shorter  time  as  may  be  accepted  by  the  Lumber 
Company  as  adequate  notice.  But  such  resignation 
shall  take  effect  upon  the  appointment  of  a  successor 
in  trust  to  such  party  of  the  [59]  second  part  so 
resigning,   if   such   successor  in  trust  shall  be  ap- 
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pointed  before  the  time  limited  by  such  notice. 

ARTICLE  XXI.  In  case  any  bond  issued  under 
this  indenture,  or  any  coupon  thereto  appertaining, 
shall  become  mutilated  or  destroyed,  the  party  of 
the  first  part  may  issue,  and  thereupon  the  trustee 
shall  certify  and  deliver  a  new  bond  of  like  tenor  and 
date,  and  bearing  the  same  serial  number  as  the  one 
mutilated  or  destroyed,  in  exchange  for  and  in  place 
of  and  upon  cancellation  of  the  mutilated  bonds  or 
coupons,  or  in  lieu  thereof  and  substitution  for  the 
same  if  destroyed.  In  case  of  the  destruction  of  any 
bond  or  coupon  issued  hereunder,  the  applicant  for 
the  bond  to  be  substituted  therefor,  shall  furnish  to 
the  party  of  the  first  part  and  the  trustee,  evidence 
of  the  destruction  of  such  bond  or  coupon  so  de- 
stroyed which  evidence  must  be  satisfactory  to  said 
party  of  the  first  part  and  to  trustee  in  their  dis- 
cretion. And  such  applicant  shall  also  furnish  in- 
demnity satisfactory  to  said  party  of  the  first  part 
and  the  trustee  in  their  discretion.  And  said  ap- 
plicant for  such  substituted  bond,  either  in  case  of 
the  mutilation  or  destruction  of  the  bond  or  coupon 
for  which  the  same  is  to  be  substituted,  shall  also 
pay  all  necessary  expenses  incurred  by  said  party  of 
the  first  part  in  the  making  and  issuing  of  said  sub- 
stituted bond  and  coupons,  including  attorneys' 
fees,  as  well  as  all  expenses  incurred  by  the  trustee 
in  relation  thereto. 

ARTICLE  XXII.  The  said  Detroit  Trust  Com- 
pany as  trustee  or  otherwise,  shall  be  under  no 
obligation  to  recognize  any  person  or  persons,  firm, 
association  or  corporation,  as  holder  or  owner  of  any 
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of  the  bonds  secured  hereby,  or  to  do  or  refrain  from 
doing  an}^  act  pursuant  to  the  demand  or  request  of 
any  person  or  persons,  firm,  association  or  corpora- 
tion professing  or  claiming  to  be  such  holder  or 
owner,  until  he,  it  or  they  shall  make  such  demand 
or  request  in  writing,  and  shall  produce  said  bonds, 
and  shall  deposit  them  with  the  trustee,  and  shall  in- 
demnify and  save  harmless  the  trustee  to  its  satis- 
faction from  [60]  any  and  all  damages,  costs  and 
expenses,  outlays,  counsel  fees  and  other  reasonable 
disbursements  for  which  it  may  become  liable  or  re- 
sponsible in  carrying  out  said  request  or  demand. 

AETICLE  XXIII.  Should  any  suit  or  proceed- 
ing be  brought  against  the  parties  of  the  second  part, 
or  either  of  them,  by  reason  of  any  matter  or  thing 
connected  with  the  trust  hereby  created,  or  by  reason 
of  their  being  trustees  hereunder,  neither  of  them 
shall  be  under  any  obligation  to  appear  in  or  defend 
such  suit  or  proceeding  until  indemnified  to  its,  his 
or  their  satisfaction  for  so  doing,  but  may  appear  in 
and  defend  the  same  without  indemnity,  at  their 
election,  and  in  such  case  shall  be  compensated  for 
so  doing. 

ARTICLE  XXIV.  The  trustee,  for  itself  and  its 
successors,  hereby  accepts  the  trusts  and  assumes  the 
duties  hereby  created  and  imposed  upon  it,  but  only 
upon  the  following  terms  and  conditions,  to  wit : 

(a)  The  trustee  shall  incur  no  liability  to  any  one 
and  shall  be  fully  protected  in  acting  upon  any  notice, 
request,  consent,  certificate,  bond  or  other  paper  or 
document,  believed  by  it  to  be  genuine  and  to  have 
been  signed  by  the  proper  person. 
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(b)  The  trustee  may  select  and  employ  in  and 
about  the  execution  of  this  trust,  and  especially  to 
check  up  or  verify  any  cutting  of  timber,  to  verify 
the  value  of  any  property  to  be  released,  to  check  up 
and  examine  and  verify,  in  case  of  expenditures  for 
repairs  or  rebuilding,  where  there  may  have  been 
fire  or  other  losses,  suitable  agents,  attorneys,  repre- 
sentatives and  employees,  whose  reasonable  com- 
pensation and  expenses,  including  traveling  expenses 
shall  be  paid  by  the  Lumber  Company  to  the  trustee, 
and  in  default  of  payment  of  such  compensation  and 
expenses,  they  shall,  with  interest  at  seven  per 
centum  (7%)  per  annum,  payable  semi-annually,  be 
a  charge  upon  the  hereby  mortgaged  property  and 
premises,  and  the  proceeds  thereof,  paramount  to 
said  bonds  and  payable  immediately  without  de- 
mand, and  the  trustee  shall  not  be  answerable  in  any 
case  for  any  act  or  default  of  any  agent,  attorney, 
representative  or  employee  selected  with  reasonable 
discretion.  The  trustee,  save  for  its  gross  negligence 
or  willful  default,  shall  not  be  personally  liable  for 
any  loss  or  damage. 

(c)  The  trustee  shall  have  a  first  lien  upon  the 
mortgaged  property  and  fund,  for  its  reasonable  ex- 
penses, counsel  fees,  compensation  [61]  and  dis- 
bursements incurred  in  and  about  the  execution  of 
the  trust  hereby  created  and  the  exercise  and  per- 
formance of  its  powers  and  duties  hereunder. 

(d)  The  trustee  shall  be  under  no  obligation  or 
duty  to  perform  any  act  hereunder  unless  requested 
in  writing  so  to  do  and  unless  indemnified  to  its  full 
satisfaction  for  so  doing.    The  trustee  shall  not  be 
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bound  to  recognize  any  person  as  a  bondholder  un- 
less nor  until  his  bonds  are  submitted  to  the  trustee 
for  inspection,  or  deposited  with  the  trustee,  if  re- 
quired, and  his  title  satisfactorily  established,  if  dis- 
puted. 

(e)  The  exclusive  right  of  action  hereunder  shall 
be  vested  in  the  trustee,  except  as  hereinbefore  pro- 
vided, until  refusal  or  failure  or  inabiUty  on  its  part 
so  to  act;  and  no  bondholder  shall  be  entitled  to  en- 
force these  presents  except  as  hereinbefore  provided, 
until  after  demand  made  upon  the  trustee  accom- 
panied by  tender  of  indemnity  as  aforesaid,  and  a 
refusal  by  the  trustee  to  act  in  accordance  with  said 
demand. 

(f )  It  shall  be  no  part  of  the  duty  of  the  trustee 
to  tile  or  record  this  instrument  or  any  instrument 
supplemental  thereto,  or  renew  the  same,  or  to  effect 
insurance  against  fire  or  other  damage  or  risk  on  any 
portion  of  the  mortgaged  property,  or  to  renew  any 
policies  of  insurance,  or  to  keep  itself  informed  or 
advised  as  to  the  payment  of  any  liens,  taxes,  assess- 
ments, rates  or  charges,  or  to  pay  the  same  or  to  re- 
quire such  payment  to  be  made ;  but  the  trustee  may, 
in  its  discretion,  do  any  or  all  of  these  matters  and 
things  in  this  subdivision  of  this  Article  set  forth,  or 
require  the  same  to  be  done,  and  any  and  all  advances 
made  by  the  trustee  hereunder,  in  its  discretion,  shall 
constitute  an  additional  indebtedness  secured  here- 
by, and  shall  be  prior  in  lien  to  the  bonds  hereunder. 

(g)  The  recitals  of  fact  herein  and  in  said  bonds 
contained  shall  be  taken  as  statements  made  by  the 
Lumber  Company,  and  shall  not  be  construed  as 
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made  by  the  trustee;  and  the  trustee  assumes  no  re- 
sponsibility as  to  the  correctness  of  the  same;  nor  is 
the  trustee  to  be  understood  as  making  representa- 
tions as  to  the  character,  extent  or  value  of  the  mort- 
gaged property,  nor  as  to  the  title  thereto,  nor  as  to 
the  character  or  condition  of  the  lien  created  or  im- 
posed by  this  instrument. 

(h)  The  sworn  statement  of  any  person  believed 
by  the  trustee  to  be  cognizant  of  the  facts,  accom- 
panied by  the  written  certificate  of  the  president, 
vice-president,  secretary  or  treasurer,  for  the  time 
being,  of  the  party  of  the  first  part,  to  the  effect  that 
he  believes  such  statements  to  be  true,  may  be  re- 
ceived by  the  trustee  as  sufficient  evidence  of  the 
payment  of  taxes  or  of  any  facts  mentioned  in  the 
provisions  of  this  instrument,  [62]  and  shall  be  a 
full  warrant  to  the  trustee  for  any  action  taken  by  it 
on  the  faith  thereof. 

(i)  Any  money  received  by  the  trustee  imder  any 
provision  of  this  indenture  may  be  held  by  it  until  it 
is  required  to  pay  it  out  comformably  herewith  with- 
out any  liability  for  interest  thereon,  except  as  here- 
inbefore set  forth. 

(j)  The  trustee  shall  not  be  chargeable  with  no- 
tice of  any  default  on  the  part  of  the  party  of  the  first 
part,  except  upon  delivery  to  it,  the  said  trustee,  of 
a  distinct  specification  in  writing  of  such  default  by 
some  person  or  persons  interested  in  this  trust,  whose 
interest,  if  required,  must  be  proved  to  the  satisfac- 
tion of  the  trustee. 

(k)  The  trustee  shall  not  be  personally  liable  for 
any  debts  contracted  by  it,  or  for  damages  to  persons 
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or  property  involved,  or  for  salaries  or  nonfulfillment 
of  contracts  during  any  period  wherein  it,  the  said 
trustee,  shall  manage  the  trust  property  or  premises 
as  herein  provided;  nor  shall  said  trustee  be  liable 
or  responsible  for  permitting  or  suffering  the  said 
company,  its  agents  or  servants,  to  retain  or  be  in 
possession  of,  or  manage,conduct  or  control  the  prop- 
erty hereby  mortgaged,  or  intended  so  to  be;  nor 
shall  said  trustee  become  responsible  for  any  destruc- 
tion, deterioration,  loss,  injury  or  damage  which  may 
be  done  to  said  property  by  the  said  Lumber  Com- 
pany, its  servants,  or  agents,  or  by  any  person  or  per- 
sons whomsoever,  nor  shall  the  said  trustee  be  held 
responsible  for  the  consequences  of  any  breach  of 
the  said  Lumber  Company,  its  agents  or  servants,  of 
any  of  the  covenants,  agreements  or  obligations 
herein  or  in  said  bonds  contained,  on  the  part  of  said 
Lumber  Company  to  be  kept  and  performed,  nor  for 
or  on  account  of  any  acts  of  the  said  Lumber  Com- 
pany, its  agents  or  servants  of  any  kind,  character  or 
nature  whatsoever. 

ARTICLE  XXV.  The  said  S.  E.  Slade  Lumber 
Company,  for  itself  and  its  successors  and  assigns, 
does  further  covenant,  bargain  and  agree  with  the 
said  parties  of  the  second  part,  their  successors  and 
assigns,  that  at  the  time  of  the  ensealing  and  delivery 
of  this  instrument,  the  said  S.  E.  Slade  Lumber  Com- 
pany is  well  seized  of  the  above  described  real  estate 
in  fee  simple  absolute,  and  that  the  same  is  free  and 
clear  of  and  from  all  incumbrances  whatsoever;  and 
that  it  will  and  its  successors  and  assigns  shall  for- 
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ever  warrant  and  defend  the  same  against  all  lawful 
claims  whatsoever.     [63] 

ARTICLE  XXVI.  The  Lumber  Company  fur- 
ther agrees  and  covenants  to  cause  this  indenture  to 
be  duly  and  properly  filed  for  record,  both  as  real  and 
chattel  security,  with  all  convenient  speed. 

ARTICLE  XXVII.  The  Lumber  Company  agrees 
and  covenants  that  it  will  at  all  times,  as  long  as  any 
of  the  bonds  secured  hereby  are  outstanding,  give  to 
the  trustee  and  to  its  agents  and  representatives,  free 
access  to  all  of  the  property,  books  of  account  and 
vouchers  of  the  Lumber  Company  for  the  purpose  of 
checking  the  correctness  of  any  statement  made  by 
the  Lumber  Company,  or  for  the  purpose  of  making 
any  investigation  desired  by  the  trustee. 

And  the  Lumber  Company  further  covenants  and 
agrees  that  it  w^ill  at  any  time  or  times,  at  the  request 
of  the  trustee,  furnish  to  the  trustee,  within  fifteen 
days  after  receipt  by  it  of  such  request  in  writing,  a 
statement  verified  by  the  oath  of  its  president,  secre- 
tary or  treasurer  showing  accurately  whether  any 
taxes,  assessments,  rates  or  charges  levied  or  as- 
sessed on  the  property  hereby  mortgaged,  or  any 
part  thereof,  or  on  any  interest  of  the  holders  of  the 
bonds  or  coupons  hereby  secured  or  any  of  them,  or 
of  the  said  parties  of  the  second  part,  are  due  and 
unpaid,  and  if  so,  as  to  what  property  and  the  reason 
therefor  and  the  amount  thereof,  and  in  similar 
fashion  whether  any  tax  sales  have  occurred  affect- 
ing any  of  the  property  mortgaged  hereby. 

ARTICLE  XXVIII.  In  case  any  of  the  remedies 
herein  given  or  attempted  to  be  given  the  trustee  or 
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the  holders  of  the  bonds  and  coupons  secured  hereby 
shall  at  any  time  be  held  invalid,  or  any  provision  of 
this  indenture  or  the  bonds  or  coupons  secured 
hereby  shall  be  held  illegal  or  invalid  for  any  reason, 
such  illegality  or  invalidity  shall  not  affect  the  re- 
maining parts  of  this  indenture  or  of  such  bonds  or 
coupons,  or  the  other  remedies  given  hereby,  but  this 
indenture  and  said  bonds  and  coupons  shall  be  con- 
strued and  enforced  as  if  all  such  illegal  or  invalid 
provisions  had  never  been  inserted  therein.     [64] 

In  case  any  action  is  taken,  by  the  parties  of  the 
second  part  or  by  either  of  them  or  by  the  bond  hold- 
ers in  accordance  with  the  terms  of  this  instrument, 
to  enforce  the  lien  hereof  or  of  the  bonds  and  coupons 
secured  hereby  against  the  property  hereby  mort- 
gaged, such  action  may  be  directed  against  all  or  any 
part  or  parts  of  the  property  hereby  mortgaged,  and 
no  action  against  part  of  the  property  hereby  mort- 
gaged shall  preclude  further  action  in  accordance 
with  the  terms  hereof  against  the  rest  or  other  parts 
of  such  property,  nor  shall  such  action  under  any  one 
of  the  Articles  hereof  be  taken  to  preclude  or  prevent 
further  action  under  the  same  or  any  other  Article 
providmg  for  the  enforcement  of  the  Uen  hereof  or  of 
the  said  bonds  and  coupons. 

ARTICLE  XXIX.  It  is  understood  and  agreed 
that  the  word  "trustee"  as  used  in  this  instrument, 
unless  otherwise  expressly  stated,  shall  be  held  and 
construed  to  mean  Detroit  Trust  Company,  or  its 
successor,  as  above  provided,  and  shall  not  include 
the  said  Alexander  McPherson,  or  his  successors  in 
the  trust  hereby  created,  except  in  cases  where  the 
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provisions  of  Article  XIX  hereof  shall  apply,  and 
that  the  words  ''parties  of  the  second  part"  shall  be 
held  and  construed  to  mean  both  parties  of  the  sec- 
ond part  and  the  successor  or  successors  of  them  or 
either  of  them.  And  that  the  words  ' '  Lumber  Com- 
pany" or  the  words  "party  of  the  first  part"  shall  be 
held  and  construed  to  mean  the  party  of  the  first 
part,  and  its  successors  and  assigns,  in  like  manner 
and  with  like  effect  as  if  in  each  case  the  provisions 
containing  the  words  "Lumber  Company"  or  the 
words  "party  of  the  first  part"  had  been  made  ex- 
pressly to  extend  to  or  apply  to  the  successors  and 
assigns  of  the  party  of  the  first  part. 

In  order  to  facilitate  the  recording  of  this  instru- 
ment it  may  be  executed  simultaneously  in  two  coun- 
terparts, each  of  which  shall  be  declared  to  be  an 
original,  and  they  shall  together  constitute  but  one 
and  the  same  instrument.     [G5] 

For  the  convenience  and  at  the  request  of  the 
Liunber  Company,  this  instrument  has  been  duly 
executed  and  acknowledged  by  the  parties  hereto, 
or  some  of  them,  prior  to  September  first,  A.  D.  1910, 
to  take  effect  on  September  first,  A.  D.  1910. 

IN  WITNESS  WHEREOF,  S.  E.  Slade  Lumber 
Company,  party  of  the  first  part,  has  caused  its  cor- 
porate seal  to  be  hereunto  affixed  and  this  instru- 
ment to  be  signed  by  its  president  and  attested  by 
its  secretary  for  and  in  its  behalf,  and  said  Detroit 
Trust  Company,  party  of  the  second  part,  to  evi- 
dence its  acceptance  of  the  trust  hereby  created,  has 
caused  its  corporate  seal  to  be  hereunto  affixed  and 
this  instrument  to  be  signed  by  its  president  and  at- 
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tested  by  its  secretary,  and  the  said  Alexander  Mc- 
pherson, to  evidence  his  acceptance  of  the  trust 
hereby  created,  has  signed  and  sealed  this  instru- 
ment, all  as  of  the  first  day  of  September,  A.  D.  1910. 
S.  E.  SLADE  LUMBER  COMPANY. 

By  (Sgd.)  S.  E.  SLADE, 
President. 
[Corp.  Seal]     Attest: 
(Sgd.)     A.  H.  COLE, 

Secretary. 

Signed  and  sealed  by  S.  E.  Slade  Lumber  Com- 
pany in  presence  of 

(Sgd.)     J.   B.  BRIDGES. 
(Sgd.)     W.  B.  MACK. 

DETROIT  TRUST  COMPANY, 
By  (Sgd.)  ALEX.  McPHERSON, 

President. 
[Corp.  Seal]     Attest: 

(Sgd.)     RALPH  STONE, 

Secretary.     [66] 

Signed  and  sealed  by  Detroit  Trust  Company  in 
presence  of 

(Sgd.)     IRVINE  B.  VUGER. 
(Sgd.)     JOHN  BALL  ANT  YNE. 

(Sgd.)     ALEX.  McPHERSON.     (Seal) 

Signed  and  sealed  by   Alexander   McPherson   in 
presence  of 

(Sgd.)     IRVINE  B.  VUGER. 
(Sgd.)     JOHN  BALLANTYNE. 
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State  of  Washington, 
County  of  Chehalis, — ss. 

On  this  third  day  of  September,  A  D.  1910,  before 
me  personally  appeared  S.  E.  Slade  and  A.  H.  Cole, 
to  me  known  to  be  respectively  the  president  and  sec- 
retary of  S.  E.  Slade  Lumber  Company,  a  corpora- 
tion organized  and  existing  under  and  by  virue  of 
the  laws  of  the  State  of  California,  and  one  of  the 
corporations  that  executed  the  within  and  foregoing 
instrument,  and  severally  acknowledged  the  said  in- 
strument to  be  the  free  and  voluntary  act  and  deed 
of  said  corporation  for  the  uses  and  purposes  therein 
mentioned,  and  on  oath  severally  stated  that  they 
were  authorized  to  execute  said  instrument  and  that 
the  seal  affixed  to  said  instrument  and  purporting  to 
be  the  seal  of  said  corporation  is  the  corporate  seal 
of  said  corporation. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  the  day  and  year 
in  this  certificate  first  above  written. 

[Notarial  Seal] 

(Sgd.)     J.  B.  BRIDGES, 
Notary  Public  in  and  for  Said  State  of  Washington. 

Residence:  Aberdeen.     [67] 

State  of  Washington, 
County  of  Chehalis, — ss. 

S.  E.  Slade,  being  first  duly  sworn,  on  oath  says: 
That  he  is  an  officer,  to  wit,  the  president  of  S.  E. 
Slade  Lumber  Company,  the  corporation  named  in 
and  which  executed  the  foregoing  mortgage ;  that  the 
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same  was  and  is  made  in  good  faith,  and  without  any 
design  to  hinder,  delay  or  defraud  creditors. 

(Sgd.)     S.  E.  SLADE. 

Subscribed  and  sworn  to  before  me  this  third  day 
of  September,  A.  D.  1910. 

[Notarial  Seal]     (Sgd.)     J.  B.  BRIDGES, 
Notary  Public  in  and  for  Said  State  of  Washington. 

Residence:  Aberdeen. 

State  of  Washington, 
County  of  Chehalis, — ss. 

A.  H.  Cole,  being  first  duly  sworn,  on  oath  says: 
That  he  is  an  officer,  to  wit,  the  secretary  of  S.  E. 
Slade  Lumber  Company,  the  corporation  named  in 
and  which  executed  the  foregoing  mortgage ;  that  the 
same  was  and  is  made  in  good  faith,  and  without  any 
design  to  hinder,  delay  or  defraud  creditors. 

(Sgd.)     A.  H.  COLE. 

Subscribed  and  sworn  to  before  me  this  third  day 
of  September,  A.  D.  1910. 

[Notarial  Seal]     (Sgd.)     J.  B.  BRIDGES, 
Notary  Public  in  and  for  Said  State  of  Washington. 

Residence:  Aberdeen.     [68] 

State  of  Michigan, 
County  of  Wayne, — ss. 

On  this  23d  day  of  August,  A.  D.  1910,  before  me 
personally  appeared  Alexander  McPherson  and 
Ralph  Stone,  to  me  known  to  be  respectively  the 
president  and  secretary  of  Detroit  Trust  Company,  a 
corporation  organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  State  of  Michigan,  and  one  of 
the  corporations  that  executed  the  within  and  fore- 
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going  instrument,  and  severally  acknowledged  the 
said  instrument  to  be  the  free  act  and  deed  of  said 
corporation,  for  the  uses  and  purposes  therein  men- 
tioned, and  on  oath  severally  stated  that  they  were 
authorized  to  execute  said  instrument  and  that  the 
seal  affixed  to  said  instrument  and  purporting  to  be 
the  seal  of  said  corporation  is  the  corporate  seal  of 
said  corporation. 

IN  WITNESS  WHEREOF  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  the  day  and  year 
in  this  certificate  first  above  written. 

My  commission  expires  January  17th,  1911. 

[Notarial  Seal]     (Sgd.)  W.  E.  WINCKLER, 
Notary  Public  in  and  for  Said   County  of  Wayne, 
State  of  Michigan.     [69] 

State  of  Michigan, 
County  of  Wayne, — ss. 

I,  W.  E.  Winckler,  a  Notary  Public  in  and  for 
said  county  of  Wayne,  do  hereby  certify  that  on  this 
23d  day  of  August,  A.  D.  1910,  personally  appeared 
before  me  Alexander  McPherson,  to  me  known  to  be 
the  individual  described  in  and  who  executed  the 
within  instrument,  and  acknowledged  that  he  signed 
and  sealed  the  same  as  his  free  and  voluntary  act  and 
deed,  for  the  uses  and  purposes  therein  mentioned. 

Given  under  my  hand  and  official  seal  this  23d  day 
of  August,  A.  D.  1910. 

[Notarial  Seal]     (Sgd.)  W.  E.  WINCKLER, 
Notary  Public  in  and  for  Said  County  of  Wayne, 
State  of  Michigan. 

My  commission  expires  January  17,  1911. 

(Filed  Aug.  3,  1916.)     [70] 
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In  the  District  Court  of  the  United  States,  for  the 
Western  District  of  Washington,  Southern  Divi- 
sion. 

IN  EQUITY— No.  67-E. 

DETROIT  TRUST  COMPANY  and  ALEXAN- 
DER Mcpherson,  as  Trustees, 

Plaintiffs, 

vs. 

S.  E.  SLADE  lumber  company,  WILLIAM 
T.  CAMERON,  CAMERON  -  HOOVER 
LOGGING  COMPANY,  HUMPTULIPS 
LOGGING  COMPANY,  FIRST  FEDERAL 
TRUST  COMPANY,  and  MILTON  R. 
CLARK,  Trustees,  SLADE-WELLS  LOG- 
GING COMPANY, 

Defendants. 

Petition  of  Detroit  Trust  Co.  et  al. 

The  petition  of  Detroit  Trust  Company  and  Alex- 
ander McPherson,  as  trustees,  respectfully  shows 
unto  this  Honorable  Court,  as  follows : 

First.  Your  petitioners  have  lately  filed  their  bill 
of  complaint  in  this  court  and  cause  against  S.  E. 
Slade  Lumber  Company,  William  T.  Cameron,  Cam- 
eron-Hoover Logging  Company,  Humptulips  Log- 
ging Company,  First  Federal  Trust  Company  and 
Hilton  R.  Clark,  Trustees,  Slade-Wells  Logging 
Company,  praying  among  other  things  for  the  fore- 
closure of  a  certain  mortgage  or  deed  of  trust  here- 
tofore and  on  September  1st,  1910,  made  by  the  above 
defendant,  S.  E.  Slade  Lumber  Company,  to  your 
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petitioners  as  trustees,  on  certain  real  and  personal 
property  situate  in  the  county  of  Grays  Harbor, 
State  of  Washington,  and  more  particularly  [71] 
described  in  said  bill  of  complaint,  which  mortgage 
or  deed  of  trust  secures  first  mortgage  gold  bonds 
dated  September  1st,  1910,  to  the  aggregate  princi- 
pal amount  of  $1,000,000,  which  mortgage  or  deed 
of  trust  is  now  in  default  and  of  which  bonds  there 
now  remains  due  and  unpaid  the  aggregate  principal 
amount  of  $550,000. 

Second.  That  in  said  mortgage  or  deed  of  trust 
it  was  expressly  provided,  especially  in  Article  18th 
thereof,  that  in  case  resort  should  be  had  to  any  court 
to  foreclose  same,  a  receiver  might  be  appointed  as 
a  matter  of  course,  and  the  S.  E.  Slade  Lumber  Com- 
pany, the  mortgagor  therein,  expressly  assented  to 
such  appointment. 

Third.  That  the  property  included  in  said  mort- 
gage comprises  certain  timber  lands  in  Township 
21  North,  Range  9  West  of  the  Willamette  Meridian, 
in  the  county  of  Grays  Harbor,  State  of  Washington, 
and  all  timber  standing  or  lying  thereon,  and  also 
certain  mill  property  in  the  city  of  Aberdeen,  in  said 
county,  including  a  sawmill,  planing-mill,  and  all 
the  machinery,  fixtures,  and  equipment  therein, 
docks  and  wharves,  and  certain  city  lots  in  said  city, 
and  certain  tide  lands  under  lease  from  the  State  of 
Washington. 

Fourth.  That  the  timber  lands  included  in  said 
mortgage  are  not  now  being  operated  or  logged  in 
any  manner.  That  the  sawmill  of  the  mortgagor 
defendant  is  not  being  operated  and  has  not  been 
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operated  for  two  years. 

Fifth.  That  the  mortgagor  defendant,  as  your 
petitioners  are  infomied  and  believe,  owes  in  excess 
of  $1,200,000,  including  its  debt  upon  the  bonds  se- 
cured by  the  mortgage  or  deed  of  trust  made  to  your 
petitioners.  [72]  That  said  defendant  is  insolvent 
in  the  sense  that  it  is  unable  to  meet  its  debts  as 
they  mature.  That  it  is  also  insolvent  in  the  sense 
that  its  property,  if  forced  to  sale  at  the  present 
time,  would  not  be  sufficient  to  pay  its  debts.  That 
said  defendant  has  no  funds  with  which  to  employ 
men  to  patrol  the  timber  lands  mortgaged  to  your 
petitioners  and  no  money  with  which  to  properly 
protect  and  safeguard  said  mill  property,  or  to  pay 
the  insurance  thereon,  and  no  money  with  which  to 
pay  taxes  upon  any  of  said  property  as  said  taxes 
accrue.  That  there  are  now  lying  upon  the  lands 
mortgaged  to  your  petitioners  in  the  neighborhood 
of  12,000,000  feet  of  logs,  which  are  a  part  of  your 
petitioners'  security,  and  which  have  been  cut  and 
bucked  for  a  considerable  period  of  time,  but  which 
the  mortgagor  defendant  has,  through  lack  of  funds, 
been  unable  to  move  to  market,  so  that  the  value  of 
same  could  be  obtained. 

Sixth.  That  the  principal  security  for  the  pay- 
ment of  the  bonds  secured  by  the  mortgage  or  deed 
of  trust  described  herein  is  the  timber  on  the  lands 
covered  thereb}'.  That  said  lands  when  denuded  of 
the  timber  thereon  are  of  little  value.  That  by  rea- 
son of  its  financial  condition  the  mortgagor  defend- 
ant maintains  no  fire  patrol  whatsoever  upon  said 
property.     That  in  the  immediate  vicinity  of  said 


vs.  Detroit  Trust  Company  et  al.  93 

property  are  logged-over  lands  and  also  logging  op- 
erations conducted  by  various  other  parties,  which 
logging  operations  necessarily  increase  the  danger 
of  fires  to  the  mortgaged  property,  which  danger 
said  mortgagor  defendant  is  entirely  unable  to  coun- 
teract by  any  patrol  of  its  lands.  That  the  Olympic 
National  Forest  Reserv^e,  same  being  lands  belong- 
ing to  the  United  States,  lies  closely  to  the  north  of 
the  mortgaged  lands  and  that  the  danger  of  fire 
to  the  timber  on  [73]  said  reservation  is  greatly 
increased  by  the  absence  of  a  fire  patrol  upon  said 
mortgaged  lands,  and  by  the  failure  to  maintain  log- 
ging operations  thereon. 

Seventh.  That  said  mortgage  contemplated  that 
the  bonds  secured  thereby  should  be  paid  by  the  pay- 
ment into  a  sinking  fund  provided  by  said  mortgage 
of  the  sum  of  $3  per  thousand  feet  of  stumpage  cut 
or  removed  from  said  property.  That  the  mort- 
gagor defendant  has  never  had,  and  will  not  in  the 
future  have,  any  resources  with  which  to  pay  said 
bonds  unless  the  timber  on  its  lands  can  be  cut  and 
sold,  and  that  it  is  absolutely  necessary  that  said 
timber  be  so  cut  and  removed  in  order  to  pay  said 
mortgage  debt  and  also  to  pay  the  taxes  accruing 
on  said  property  from  time  to  time,  and  the  other 
charges  incident  to  holding  said  property.  That  in 
order  to  maintain  said  mortgaged  property  as  a 
going  property  and  to  keep  same  from  deteriorating 
to  such  an  extent  as  to  make  it  insufficient  in  value 
to  pay  the  debts  of  the  mortgagor  defendant  and  to 
prevent  it  from  going  to  waste  it  is  absolutely  neces- 
sary to  operate  said  property  and  to  preserve  and 
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maintain  said  mill  and  to  keep  both  the  timber  prop- 
erty and  the  mill  property  in  such  a  condition  as 
to  keep  its  value  to  the  highest  possible  point.  That 
the  operation  of  said  timber  lands  will  not  only  fur- 
nish funds  with  which  to  pay  taxes  and  other  charges 
incidental  to  the  holding  of  the  property,  but  will 
also  furnish  considerable  amounts  of  money  for 
application  upon  the  debt  secured  by  the  mortgage 
to  your  petitioners  and  will  at  the  same  time  main- 
tain upon  said  timber  lands  a  force  of  men  whose 
activities  will  include  the  necessary  patrol  of  said 
property  and  its  maintenance  in  good  order,  and 
will  tend  to  [74]  greatly  lessen  the  danger  of  fire, 
not  only  to  this  property,  and  the  security  afforded 
thereby,  but  also  to  neighboring  properties  and  es- 
pecially to  the  United  States  Forest  Reserve  above 
referred  to. 

Eighth.  That  in  and  by  said  mortgage  the  rents, 
tolls,  incomes,  issues,  earnings,  and  profits  accruing 
from  the  mortgaged  property  were  pledged  in  case 
of  default  to  your  petitioners  as  trustees,  as  will 
more  fully  appear  from  an  examination  of  said  mort- 
gage attached  to  said  bill  of  complaint. 

Ninth.  That  the  defendants  to  the  bill  of  com- 
plaint filed  in  this  cause  are  numerous  and  that  a 
considerable  period  of  time  is  bound  to  elapse  pend- 
ing the  foreclosure  of  said  mortgage.  That  during 
said  period  taxes  will  from  time  to  time  accrue  and 
that  your  petitioners  are  fearful  that  the  property 
will  be  taken  away  from  them  on  tax  sales  unless 
provision  is  made  by  the  appointment  of  a  receiver 
for  the  protection  of  said  property  and  for  the  ob- 
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taining  of  funds  with  which  to  pay  taxes  as  they 
accrue.  That  during  said  period  the  mill  and  dock 
property  and  the  machinery  and  equipment  located 
therein  and  thereon  will  greatly  deteriorate  in  value 
and  there  will  be  decided  waste  in  regard  to  said 
mill  and  dock  properties  and  said  equipment  and 
machinery  unless  provision  is  made  for  the  mainte- 
nance of  same  by  means  of  a  receiver.  That  the 
machinery  and  equipment  of  said  mill  and  on  said 
dock  is  particularly  apt  to  deteriorate  in  value  and 
to  be  wasted  unless  it  be  properly  cared  for  at  all 
times,  which  the  mortgagor  defendant  is  wholly  un- 
able to  do.  That  it  is  vitally  necessary  that  the  se- 
curity of  said  mill  and  dock  property  be  protected 
from  loss  by  fire  by  insurance  [75]  premiums  for 
which  insurance  said  mortgagor  defendant  is  ab- 
solutely unable  to  pay. 

Tenth.  That  your  petitioners  are  advised,  and 
so  aver,  that  if  a  receiver  of  said  property  is  ap- 
pointed by  this  court,  said  receiver  can  enter  into 
a  contract  for  the  logging,  driving,  booming,  raft- 
ing, towing,  and  selling  of  the  timber  on  said  prop- 
erty upon  terms  which,  if  acceptable  to  this  court, 
will  provide  means  sufficient  not  only  to  pay  all  taxes 
and  other  charges  incidental  to  the  holding  of  this 
property,  but  also  to  furnish  considerable  sums  of 
money  which  can  periodically  be  applied  to  the  in- 
terest and  principal  due  upon  the  mortgage  to  your 
petitioners. 

Eleventh.  That  the  mortgage  of  your  petitioners 
provides  among  other  things  that  the  mill  property 
covered  thereby  shall  at  all  times  be  insured  against 
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loss  or  damage  by  fire  by  a  proper  amount  of  insur- 
ance. That  all  reputable  companies  with  which  such 
insurance  could  be  negotiated  demand  that  the  in- 
sured maintain  at  all  times  a  force  of  watchmen  upon 
the  property  and  maintain  at  all  times  fires  in  the 
boilers  connected  with  the  property  and  maintain  a 
proper  sprinkling  apparatus  in  good  order.  That 
the  mortgagor  defendant  is  entirely  unable  to  furnish 
the  funds  with  which  to  procure  the  requisite  amount 
of  insurance  or  with  which  to  provide  the  safeguards 
which  insurance  companies  demand  before  placing 
any  insurance  in  force.  That  therefore  it  will  be 
impossible  to  maintain  insurance  on  the  said  prop- 
erty unless  a  receiver  be  appointed  and  authorized 
to  operate  the  said  properties  as  prayed  for  in  this 
petition.  That  the  destruction  of  said  properties 
by  fire  would  materially  impair  the  security  granted 
to  your  petitioners  and  would  greatly  cripple  the 
mortgagor  defendant  and  impair,  if  it  did  not  destroy 
its  [76]  ability  to  meet  its  obligations.  That  on 
the  last  appraisal  of  the  mill  properties  of  the  mort- 
gagor defendant  by  the  General  Appraisal  Company 
for  insurance  purposes,  said  property  was  appraised 
at  approximately  $400,000. 

Twelfth.  That  there  have  been  built  upon  the  tim- 
ber lands  covered  by  the  mortgage  herein  referred  to 
a  number  of  skid  roads  at  a  considerable  cost.  That 
these  skid  roads  are  largely  constructed  of  logs  which 
belong  to  your  petitioners.  That  said  skid  roads 
are  rapidly  deteriorating  in  value  and  unless  put 
to  use  in  the  near  future  the  logs  with  which  same 
are  constructed  will  entirely  lose  their  value  and  it 
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will  become  necessary  to  use  an  equal  amount  of 
new  logs  to  construct  new  skid  roads.  That  there 
has  been  spent  on  said  mortgaged  property  for  im- 
provements to  facilitate  logging  and  lumbering  same 
upwards  of  $50,000,  the  value  of  which  improvements 
will  be  largely,  if  not  entirely  lost  to  the  mortgagor 
defendant  unless  said  property  is  operated  and  the 
timber  thereon  cut  and  removed  within  the  near 
future. 

Thirteen.  Your  petitioners  present  to  the  Court 
in  support  of  the  allegations  of  this  their  petition, 
sundry  affidavits,  and  especially  the  affidavits  of  John 
C.  Ainsworth,  William  J.  Patterson,  H.  D.  Langille, 
Almerion  P.  Stockwell,  and  George  B.  Perry,  which 
affidavits  are  attached  hereto  and  hereby  expressly 
made  a  part  hereof. 

WHEREFORE,  your  petitioners  pray: 
First.  That  upon  giving  bond  in  such  sum  as  the 
court  may  direct,  running  to  the  clerk  of  this  court, 
with  surety  approved  by  him,  conditioned  for  the 
faithful  performance  of  his  duties  as  such  receiver, 
George  L.  McPherson,  [77]  of  the  city  of  Port- 
land in  the  county  of  Multnomah,  State  of  Oregon, 
be  appointed  receiver  of  the  property  covered  by  said 
mortgage,  with  full  power  to  hold  the  same  in  his 
possession,  custody,  or  control  until  the  further  order 
of  this  court,  and  with  further  power  to  take  posses- 
sion, care  for,  and  conserve  the  properties  described 
in  the  bill  of  complaint,  and  in  the  mortgage  afore- 
said, and  with  further  power  to  manage  and  operate 
the  properties  covered  by  said  mortgage,  either  by 


98        First  Nat.  Bank  of  San  Francisco  et  al. 
logging  contract  or  otherwise,  as  he  may  deem  ad- 
visable, and  with  further  power  to  receive  and  col- 
lect the  rents,  incomes,  issues,  earnings,  and  profits 
of  said  mortgaged  properties,  whether  the  same  are 
now  due  or  will  hereafter  become  due  and  payable, 
and  with  further  power  to  do  such  things,  enter  into 
such  agreements,  employ  such  agents  in  connection 
with  the  management,  care,  preservation,  and  opera- 
tion of  said  mortgaged  properties  as  he  may  deem 
advisable,  and  to  incur  such  expense  and  make  such 
disbursements  as  in  his  judgment  may  be  advisable 
or  necessary  in  connection  with  the  care,  preserva- 
tion, operation,  and  maintenance  of  said  mortgaged 
properties  until  the  further  order  of  this  court,  and 
to  disburse  the  moneys  from  time  to  time  received 
from  the  rents,  incomes,  issues,  earnings,  and  profits 
of  and  from  said  mortgaged  properties  and  from  the 
operation  thereof  under  the  further  orders  of  this 
court. 

Second.  That  your  petitioners  may  have  such 
other  and  further  relief  in  the  premises  as  to  this 
court  shall  seem  proper,  and  your  petitioners  will 
ever  pray. 

DETROIT  TRUST  COMPANY  and  ALEX- 
ANDER Mcpherson,  as  Trustees. 

By    GEORGE  B.  PERRY, 
Their  Agent  and  Attorney. 
SNOW,  McCAMANT  &  BRONAUGH, 
MILLER,  SMITH,  CANFIELD,  PADDOCK 
&  PERRY, 

Solicitors  for  Petitioners.     [78] 
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United  States  of  America, 
District  of  Oregon, 
County  of  Multnomah, — ss. 

George  B.  Perry,  of  Detroit,  Michigan,  being 
duly  sworn,  deposes  and  says:  That  he  is  the  agent 
and  attorney  of  Detroit  Trust  Company  and  Alex- 
ander McPherson,  as  trustees,  the  petitioners  named 
in  the  above  petition.  That  both  of  said  petitioners 
are  absent  from  the  States  of  Oregon  and  Washing- 
ton and  are  citizens  of  the  State  of  Michigan  and 
residents  of  the  city  of  Detroit  in  the  county  of 
Wayne  in  said  State,  and  that  neither  of  said  peti- 
tioners is  at  the  present  time  either  in  the  State  of 
Oregon  or  in  the  State  Washington  and  have  no 
agent  or  representative  in  either  of  said  States  other 
than  this  deponent.  That  this  deponent  has  in- 
vestigated the  facts  connected  with  the  averments 
of  said  petition  and  has  had  principal  charge  of  all 
of  the  proceedings  in  the  cause  in  which  this  petition 
is  filed  for  these  petitioners.  That  such  knowledge 
as  the  petitioners  have  of  the  facts  stated  herein  has 
been  obtained  in  the  main  from  information  gained 
by  this  deponent.  That  deponent  has  read  the  above 
petition  by  him  subscribed  as  agent  and  attorney  for 
said  petitioners  and  knows  the  contents  thereof  and 
that  the  same  is  true  except  as  to  those  matters  there- 
in stated  to  be  on  information  and  belief  and  as  to 
those  matters  he  believes  it  to  be  true. 

GEORGE  B.  PERRY. 
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Subscribed  and  sworn  to  before  me  this  2d  day  of 
August,  A.  D.  1916. 

EDNA  HUBER, 
Notary  Public  for  Oregon. 
My  commission  expires  the  17th  day  of  June  1920. 
[79] 

We  hereby  assent  to  the  prayer  of  the  above  peti- 
tion and  consent  that  this  court  may  make  an  order 
based  thereon  and  as  prayed  for. 

8.  E.  SLADE  LUMBER  COMPANY, 
HUMPTULIPS  LOGGING  COMPANY, 
SLADE-WELLS  LOGGING  COMPANY, 
By    BRIDGES  &  BRUENER, 

Their  Solicitors. 
(Filed  Aug.  4,  1916.)     [80] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern  Divi- 
sion. 

IN  EQUITY— NO.  67-E. 

DETROIT  TRUST  COMPANY  and  ALEX- 
ANDER Mcpherson,  as  Trustees, 

Plaintiffs, 

vs. 

S.  E.  SLADE  LUMBER  COMPANY,  WILLIAM 
T.  CAMERON,  CAMERON-HOOVER  LOG- 
GING COMPANY,  HUMPTULIPS  LOG- 
GING COMPANY,  FIRST  FEDERAL 
TRUST  COMPANY  and  MILTON  R.  CLARK, 
Trustees,  SLADE-WELLS  LOGGING  COM- 
PANY, 

Defendants. 
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Order  Appointing  Receiver  of  S.  E.  Slade  Lumber 

Co. 

The  above-entitled  cause  came  on  to  be  heard  this 
day  upon  the  plaintiffs'  bill  and  petition  for  re- 
ceiver, the  prayer  of  which  petition  was  supported 
by  proofs  and  by  arguments  of  Wallace  McCamant, 
Esq.,  solicitor  and  of  counsel  for  the  plaintiffs,  and 
consented  to  by  Theodore  B.  Bruener,  Esq.,  one  of 
the  solicitors  for  the  defendants  S.  E.  Slade  Lumber 
Company,  Humptulips  Logging  Company  and  Slade- 
Wells  Logging  Company;  and 

WHEREAS,  it  appears  that  sufficient  cause  exists 
for  the  appointment  of  a  receiver; 

NOW,  THEREFORE,  IN  CONSIDERATION 
OF  THE  PREMISES  IT  IS  ORDERED,  AD- 
JUDGED AND  DECREED : 

First.  That  upon  giving  bond  in  the  sum  of 
$50,000  running  to  the  clerk  of  this  court,  with  surety 
approved  by  him  conditioned  for  the  faithful  per- 
formance of  his  duties  as  such  [81]  receiver, 
George  L.  McPherson  be  and  he  hereby  is  appointed 
receiver  of  the  real  and  personal  property  covered 
by  the  mortgage  or  deed  of  trust  sought  to  be  fore- 
closed in  this  proceeding,  with  full  power  to  hold 
the  same  in  his  possession,  custody  and  control,  and 
to  take  possession,  care  for  and  conserve  same,  and 
with  full  power  to  manage  and  operate  all  or  any 
part  of  the  properties  covered  by  said  mortgage  or 
deed  of  trust,  either  by  logging  contract  or  other- 
wise, as  he  may  deem  advisable,  and  with  full  power 
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to  receive  and  collect  the  rents,  incomes,  issues,  earn- 
ings   and    profits    of    said    mortgaged    properties, 
whether  the  same  are  now  due  or  will  hereafter  be- 
come due  and  payable,  and  with  full  power  to  do 
such  things,  enter  into  such  agreements  and  employ 
such  agents  and  attorneys  in  connection  with  the 
management,  care,  preservation  and  operation  of  said 
mortgaged  properties,  or  any  part  thereof,  as  he  may 
deem  advisable  from  time  to  time,  and  to  incur  such 
expense  and  make  such  disbursements  from  time  to 
time  as  in  his  judgment  may  be  advisable  or  neces- 
sary in  connection  with  the  care,  preservation,  opera- 
tion and  maintenance  of  said  mortgaged  properties, 
or  any  part  thereof,  and  with  full  power  to  disburse 
the  moneys  from  time  to  time  received  by  him  from 
the  rents,  incomes,  issues,  earnings  and  profits  of 
and  from  said  mortgaged  properties,  or  any  part 
thereof,  and  from  the  operation  thereof,  all  until 
the  further  order  of  this  court. 

Second.  That  said  receiver  as  soon  as  possible 
obtain  the  necessary  information  and  prepare  and 
submit  to  the  Court  for  its  consideration  an  inven- 
tory of  the  real  and  personal  property  covered  by 
said  mortgage  or  deed  of  trust  and  in  his  possession 
as  such  receiver.  Said  receiver  is  not  to  sell  or  dis- 
pose of  any  of  the  assets  or  property  in  his  posses- 
sion hereunder  or  make  any  contract  for  the  logging 
of  the  timber  lands  covered  by  said  mortgage  or  deed 
of  trust  without  specific  authority  or  without  sub- 
mitting the  proposed  logging  contract  to  this  Court 
for  its     [82]     approval. 
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Third.  And  said  receiver  is  hereby  further  au- 
thorized to  do  all  things  which  may  be  incidental, 
necessary  or  convenient  for  the  purpose  of  carrying 
into  effect  the  objects  of  his  receivership  as  herein- 
before set  forth,  including  the  employment  of  com- 
petent counsel  and  attorneys,  and  he  is  hereby  re- 
quired to  keep  a  careful  account  of  all  moneys  re- 
ceived and  expenses  incurred  by  him  in  the  premises, 
and  to  make  report  to  this  Court  from  time  to  time 
of  his  doings  in  the  premises,  and  said  receiver  has 
leave  to  apply  to  this  Court  at  any  time  hereafter 
for  such  further  orders  or  directions  as  may  be  neces- 
sary. 

Dated  this  4th  day  of  August,  A.  D.  1916. 

EDWARD  E.  CUSHMAN, 

District  Judge. 
(Filed  August  4,  1916.)     [83] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern  Divi- 
sion. 

No.  67-E. 

DETROIT  TRUST  COMPANY  and  ALEX- 
ANDER Mcpherson,  as  Trustees, 

Plaintiffs, 
against 

S.  E.  SLADE  LUMBER  COMPANY,  WILLIAM 
T.  CAMERON,  CAMERON-HOOVER  LOG- 
GING COMPANY,  HUMPTULIPS  LOG- 
GING COMPANY,  FIRST  FEDERAL 
TRUST  COMPANY  and  MILTON  R.  CLARK, 
Trustees,  SLADE-WELLS  LOGGING  COM- 
PANY, 

Defendants. 

Petition  of  Receiver  of  S.  E.  Slade  Lumber  Re  Con- 
tract with  Humptulips  Logging  Co. 

To  the  Honorable  EDWARD  E.  CUSHMAN,  Judge 
of  the  Above-entitled  Court ; 
The  petition  of  George  L.  McPherson,  the  duly  ap- 
pointed and  qualified  receiver  of  the  defendant,  S.  E. 
81ade  Lumber  Company,  respectfully  recites  that 
Humptulips  Logging  Company  is  willing  to  enter 
into  a  contract  with  the  receiver  in  words  and  figures 
as  per  the  proposition  hereto  annexed,  marked  Ex- 
hibit ''A"  and  made  a  part  of  this  petition,  that  your 
petitioner  has  investigated  the  responsibility  of 
Humptulips  Logging  Company,  and  believes  that  it 
is  able  to  fulfill  the  obligations  asumed  by  it  in  ac- 
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cepting  the  proposition  set  forth  in  Exhibit  "A.'^ 
Your  petitioner  believes  that  it  is  to  the  interest  of 
the  estate  that  such  a  contract  be  consummated, 

WHEREFORE  YOUR  PETITIONER  PRAYS, 
that  leave  be  granted  him  [84]  to  enter  into  such 
contract  with  Humptulips  Logging  Company. 

GEORGE  L.  Mcpherson, 

Receiver. 
Western  District  of  Washington, 
Southern  Division, — ss. 

I,  George  L.  McPherson  being  duly  sworn  do  de- 
pose and  say  that  I  am  the  petitioner  above  named, 
and  that  the  foregoing  petition  is  true  as  I  verily 
believe. 

GEORGE  L.  Mcpherson. 

Subscribed  and  sworn  to  before  me  this  fourth  day 
of  August,  1916. 

FRANK  L.  CROSBY, 
Clerk  of  the  U.  S.  District  Court  for  the  Western 
District  of  Washington,  Southern  Division. 

By  F.  M.  Harshberger, 
Deputy. 
(Filed  August  4, 1916.)     [85] 

Exhibit  "A"  to  Petition— Letter  to  Humptulips 
Logging  Co.  Re  Logging  Contract. 

Humptulips  Logging  Company, 

Aberdeen,  Washington. 
Gentlemen : 

I  make  you  the  following  proposition  to  log  the 
timber  lands  of  the  S.  E.  Slade  Lumber  Company, 
in  Township  21  North,  Range  9  West  of  Willamette 
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Meridian,  Grays  Harbor  County,  Washington,  and 
to  place  the  logs  in  the  flow  of  the  Humptulips  River, 
and  to  procure  the  driving  of  said  logs  to  the  booms 
at  the  mouth  of  said  River,  and  thereafter  to  procure 
the  rafting  and  towing  of  said  logs  to  the  various 
marketing  points  on  Grays  Harbor,  and  to  market  or 
Bell  said  logs  and  account  for  the  proceeds  thereof, 
all  as  hereinafter  provided. 

I  will  grant  you  the  exclusive  right  to  enter  upon 
said  lands  for  the  purpose  of  cutting  and  removing 
the  timber  thereon. .  You  will  forthwith  so  enter  and 
proceed  to  place  in  the  flow  of  said  River  the  felled 
and  bucked  logs,  now  on  said  lands,  and  further  pro- 
ceed to  log  and  lumber  said  lands  of  all  merchantable 
timber  thereon,  clean  as  you  go,  and  cutting  timber 
from  such  subdivisions  as  will  not  in  the  opinion  of 
receiver,  depreciate  the  value  of  the  remaining  tim- 
ber, and  place  the  logs  (except  such  timber  as  may  be 
used  by  you  for  skid  roads  and  other  purposes  nec- 
essary in  the  operation)  in  the  flow  of  the  said  River 
as  rapidly  as  possible,  all  in  a  thoroughly  business- 
like manner  and  according  to  approved  logging  and 
lumbering  practice,  and  all  to  my  satisfaction.  You 
are  to  conduct  an  operation  sufficiently  extensive  to 
enable  you  to  place,  and  by  accepting  this  offer  you 
expressly  agree  to  place  at  least  50  million  feet,  board 
measure,  camp  scale  (by  the  scale  from  time  to  time 
in  use  on  Grays  Harbor)  of  logs  from  said  lands  in 
the  flow  of  said  River  in  each  twelve  months  the  con- 
tract continues,  such  amount  to  be  placed  in  said 
River  in  as  near  equal  quantities  as  may  be  in  each 
period  of  four  months.     Each  log  is  to  be  scaled 
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board  measure  (by  the  scale  from  time  to  time  in  use 
on  Grays  Harbor)  by  you  before  being  placed  in  the 
flow  of  said  River  (this  is  the  scale  herein  sometimes 
referred  to  as  "camp  scale")-  I  ain  to  be  at  liberty 
at  any  time  to  inspect  all  of  your  logging  and  lum- 
bering operations  and  all  of  your  books  and  records 
pertaining  to  this  transaction,  and  I  am  to  have  the 
right  at  any  time  to  check  any  camp  scale  or  selling 
scale  (hereinafter  referred  to)  made  by  you  or  to 
make  one  of  my  own,  if  I  so  desire.  Each  log  before 
being  placed  in  the  flow  of  said  River  is  to  be  branded 
with  distinguishing  marks,  recorded  from  time  to 
time  in  the  County  Recorder's  office  at  Montesano. 
Such  marks  shall  show  in  an  appropriate  way  the 
section  from  which  the  log  was  cut  and  the  month  and 
year  of  the  cutting.     Thus  8-16  would  designate  a 

log  cut  from  Section  27  in  August,  1916.     )2( 

)7( 

You  to  procure  that  all  of  the  logs,  after  being 
placed  by  you  in  the  flow  of  said  River,  will  at  all 
times  be  driven  to  booms  controlled  by  you  at  the 
mouth  of  said  River  with  all  possible  dispatch  and 
according  to  approved  driving  practice,  all  to  my 
satisfaction,  and  that  insofar  as  is  possible,  the  logs 
from  said  lands,  when  rafted,  will  be  rafted  sepa- 
rate and  distinct  from  all  other  logs.  You  will  at  all 
times  procure  that  said  River  is  kept  in  a  drivable 
condition  and  as  free  as  possible  from  obstructions  to 
the  [86]  prompt  passage  of  logs  down  the  booms 
and  at  least  once  in  each  year  you  will  thoroughly 
"sack"  said  River  and  clean  up  the  logs  hung  up 
therein  ,  or  on  the  banks  thereof, 
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You  are  to  market  and  sell  all  of  said  logs  cut  and 
removed  from  said  lands  at  the  highest  market  prices 
obtainable  by  you,  and  to  procure  the  rafting  and 
towing  of  said  logs  from  the  booms  to  the  various 
marketing  or  selling  points.  You  to  scale  the  logs 
at  the  various  marketing  or  selling  points  by  the  scale 
from  time  to  time  in  use  on  Grays  Harbor  (this  is  the 
scale  herein  sometimes  referred  to  as  "selling 
scale")-  You  to  keep  a  boom  record  showing  the, 
number  of  each  raft  leaving  your  booms,  the  num- 
ber of  pieces  in  each  said  raft  and  the  marks  on  each 
piece.  I  to  have  access  at  all  times  to  all  such  records 
and  also  to  the  records  of  the  company  doing  the 
driving,  rafting  and  towing,  showing  the  number  of 
feet  of  logs  from  said  lands  on  which  it  claims 
charges  and  the  numbers  of  the  rafts  on  account  of 
which  the  charges  are  made.  In  case  any  dispute 
arises  over  the  selling  scale  or  the  grades  of  any  raft 
between  you  and  any  purchaser,  I  must  have  the  right 
to  approve  of  the  referee  to  whom  the  settlement  of 
the  dispute  is  left,  if  any. 

None  of  the  logs  from  said  lands  are  ever  to  be 
sold  by  you  for  less  than  $4.30  per  M  feet  board  mea- 
sure, selling  scale  net,  (this  is  after  all  discounts 
have  been  deducted). 

You  are  to  sell  the  logs  from  said  lands  only  for 
cash  or  90  day  paper.  Out  of  the  purchase  price  the 
purchaser  shall  remit  direct  to  the  company  doing 
the  driving,  rafting  and  towing  for  its  charges,  which 
shall  be  $1.25  per  M.  feet  on  the  selling  scale  for  all 
logs  delivered  and  sold  at  either  Aberdeen  or  Ho- 
quiam,  and  $1.30  per  M  feet  on  the  selling  scale  for  all 
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logs  delivered  and  sold  at  Cosmopolis.  We  jointly 
to  notify  every  purchaser  of  logs  on  Grays  Harbor 
that  every  log  bearing  our  distinguishing  marks  is 
my  property  and  that  settlement  therefor  is  to  be 
made  by  the  purchaser  to  Hayes  &  Hayes,  Bankers  at 
Aberdeen,  Washington.  You  to  see  that  the  balance 
of  the  purchase  price  of  any  raft  of  the  logs  from 
said  lands  (after  driving,  etc.,  charges  have  been  de- 
ducted and  paid  by  the  purchaser)  if  paid  in  cash  or 
by  check  or  draft,  less  the  cash  discount  of  2%,  is 
made  payable  to  said  Hayes  &  Hayes,  Bankers,  and 
is  received  by  you  and  by  you  turned  over  to  said 
Hayes  &  Hayes,  Bankers,  and  by  them  placed  in  a 
fund  specifically  designated  to  identify  it  with  this 
contract,  and  called  Humptulips  Logging  Company, 
George  L.  McPherson  Receiver  Fund,  all  within  two 
weeks  from  the  date  of  the  delivery  of  the  raft  sold  to 
its  purchaser.  If  said  balance  of  the  purchase  price 
(not  deducting  any  discount)  is  paid  by  90  day  paper, 
you  to  see  that  all  such  paper  is  made  payable  to 
Hayes  &  Hayes,  Bankers,  and  that  all  such  paper  is 
received  by  you  and  that  you  procure  the  discount 
thereof  and  the  deposit  in  cash  of  the  face  of  the 
paper  (less  2%  discount)  in  the  specially  designated 
fund  in  Hayes  &  Hayes,  Bankers,  all  within  two 
weeks  from  the  date  of  the  delivery  of  the  raft  sold  to 
its  purchaser.  I  am  not  to  be  asked  to  accept  any  90 
day  paper  or  anything  other  than  cash,  and  I  am  to 
be  in  no  way  liable  on  the  acceptance  or  discount  of 
any  90  day  paper  by  you,  either  for  yourself  or  for 
any  company  involved  in  the  performance  of  this 
contract.     You  to  guarantee  the  payment  of  any 
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such  paper  taken  by  you  or  by  any  such  company, 
and  you  also  to  guarantee  that  there  shall  be  depos- 
ited in  such  special  fund,  in  cash,  the  full  purchase 
price  of  each  raft  sold,  less  the  driving,  rafting  and 
towing  charges  and  less  the  2%  discount,  within  two 
weeks  from  the  date  of  the  delivery  of  each  such  raft. 

You  are  to  furnish  said  Hayes  &  Hayes,  Bankers, 
and  me,  forthwith,  duplicates  of  each  selling  scale 
sheet.  Each  such  sheet  [87]  shall  show  the  date 
of  the  delivery  of  the  raft  sold,  its  number,  the  num- 
ber of  thousand  feet  board  measure  of  each  grade  of 
logs  in  the  raft,  the  prices  at  which  the  logs  were  sold, 
th^  <!istinguishing  marks  on  said  logs  and  the  number 
of  thousand  feet  board  measure  of  each  grade  of  logs 
in  the  rafts  which  did  not  come  from  the  lands  here 
in  question  if  any  such  there  be. 

On  or  before  the  tenth  day  of  each  month  you  will 
furnish  said  Hayes  &  Hayes,  Bankers,  and  me  a 
statement  showing  your  actual  logging  expense  per 
thousand  feet  board  measure,  camp  scale  for  the  last 
preceding  calendar  month.  Logging  expense  will 
consist  of  pay-roll  of  Superintendent  and  crew,  mess 
house  and  commissary  loss,  if  any,  accounting,  right 
of  way  charges  by  others,  repair  of  machinery  used 
upon  this  work  and  property  and  replacement  of 
parts  thereof,  replacement  or  purchase  of  tools  or 
cables  used  in  the  operation,  construction  of  dams  for 
landing  ponds  upon  the  property,  construction  of 
skid  roads,  telephone  expense,  operation  of  Superin- 
tendent's auto  and  of  motor  truck,  construction  and 
upkeep  of  wagon  roads  on  the  property,  workmen's 
compensation  insurance  and  such  other  charges  as 
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are  from  time  to  time  properly  a  part  of  your  logging 
expense  on  this  particular  operation.  In  this  con- 
nection it  is  understood  that  you  will  keep  an  accu- 
rate account  of  your  actual  logging  expense  and  such 
account  shall  at  all  times  be  subject  to  my  revision 
and  correction.  Also  that  you  will  put  your  present 
equipment,  machinery,  tools  and  cables  on  the  prop- 
erty without  cost  td  me  and  that  no  charge  will  be 
made  against  me  for  the  use  of  same,  or  for  the  use 
of  present  camps,  dams  and  skid  roads,  either  by  way 
of  depreciation  or  otherwise.  Also  that  j^ou  may  ac- 
quire any  rights  of  way  from  others  necessary  for  the 
moving  of  the  logs  to  the  River,  subject  to  my  ap- 
proval. 

On  or  before  the  fifteenth  day  of  each  month  you  to 
see  that  Hayes  &  Hayes,  Bankers,  distribute  so  much 
of  the  specially  designated  fund  as  represents  the  de- 
posited proceeds  of  all  logs  sold  and  delivered  during 
the  preceding  calendar  month  in  the  following 
order  of  priority: 

First.  Pay  me  $3.00  per  M  feet  on  the  basis  of 
the  selling  scale  referred  to. 

Second.  Pay  you  $3.60  per  M  feet  on  the  basis 
of  said  selling  scale,  on  account  of  your  actual  logging 
expense  per  M  camp  scale  for  that  month,  or  such 
proportion  of  said  amount  per  M  feet  selling  scale  as 
the  balance  remaining  to  be  distributed  for  that 
month  will  pay. 

Third.  Pay  you  any  balance  up  to  $1.00  per  M 
feet,  for  all  logs  sold  and  delivered  during  that  month 
on  the  basis  of  said  seling  scale. 

Fourth.     Pay  me  any  balance. 
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All  withdrawals  from  the  fund  shall  be  made  on 
the  joint  order  of  Humptulips  Logging  Company  and 
George  L.  McPherson,  Receiver. 

Before  the  20th  day  of  each  5th  month  hereafter 
we  to  determine  your  actual  average  logging  expense 
per  M  feet  board  measure  camp  scale,  for  the  period 
of  the  four  calendar  months  immediately  [88] 
preceding.  This  figure  when  arrived  at,  we  shall 
certify  to  said  Hayes  &  Hayes,  Bankers,  and  such 
certificate  shall  state  the  months  for  which  the  actual 
average  logging  expense  have  been  so  determined  and 
the  actual  amount  of  money  which  you  have  been 
overpaid  or  underpaid  on  account  of  your  actual  log- 
ging expense  for  the  four  calendar  months  immedi- 
ately preceding  on  logs  cut,  sold  and  delivered  dur- 
ing that  period.  If  you  have  been  overpaid,  you 
shall  forthwith  pay  me  the  amount  of  such  overpay- 
ment and  in  default  thereof  same  shall  be  deducted 
from  the  next  monthly  pajrtnent  payable  to  you  as 
herein  provided.  If  you  have  been  been  underpaid  I 
shall  forthwith  pay  you  any  balance  due  you  thereon, 
provided  I  have  received  sufficient  moneys  therefor 
during  said  four  months  period  under  item  Fourth 
above,  for  logs  cut,  sold  and  delivered  by  you  during 
said  period  but  not  otherwise.  Each  such  four 
months  settlement  btween  us  as  successively  made 
shall  constitute  a  full,  complete  and  final  settlement 
for  that  entire  period.  Thereafter  the  actual 
average  logging  expense  for  that  period  as  so  ascer- 
tained shall  be  substituted  for  the  figure  $3.60  in  the 
Second  item  above  as  to  any  logs  sold  and  delivered 
which  were  cut  in  that  period  and  as  to  any  such  logs 
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you  shall  be  paid  each  month  such  part  of  such  actual 
average  logging  expense  as  the  moneys  distributable 
that  month  under  the  Second  item  per  M  feet  on  the 
basis  of  the  selling  scale  will  pay  and  no  more.  And 
in  no  event  shall  you  receive  in  all  on  account  of  your 
actual  average  logging  expense  over  any  four  months 
period  more  than  your  actual  total  logging  ex- 
pense for  such  period  as  shown  by  jonr  statements 
approved  by  me. 

For  all  of  their  services  under  this  agreement,  you 
are  to  see  that  Hayes  &  Hayes,  Bankers,  make  no 
charge  to  me  and  that  they  make  remittances  to  me  in 
New  York  or  Chicago  exchange  at  par,  if  so  re- 
quested. 

The  pa}Tnents  herein  provided  to  be  made  to  you  or 
to  other  companies  connected  with  the  performance 
of  this  undertaking  form  time  to  time,  comprise  all 
of  the  pajmients  to  be  made  to  you,  or  to  any  other 
company  so  connected  for  the  full  and  complete  per- 
formance of  your  undertakings  hereunder. 

Should  I  at  any  time  so  desire,  I  may  request  you 
to  hold  a  certain  amount  of  logs  in  your  booms  for  a 
certain  period,  provided  I  make  arrangements  there- 
for satisfactory  to  you,  and  in  case  I  am  able  at  any 
time  to  sell  any  of  the  logs  on  the  property  before 
they  are  put  in  the  flow  of  the  river,  at  a  price  which 
will  return  to  me  at  least  $3'.00  per  M  feet  board 
measure,  net,  together  with  a  sum  of  money  sufficient 
to  pay  your  logging  expense  thereon  and  your  $1.00 
profit,  I  reserve  the  right  to  sell  any  of  such  logs  upon 
paying  you  such  logging  expense  and  such  profit 
thereon,  but  in  no  instance  shall  this  be  done  unless  I 
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have  in  hand  from  the  purchaser  of  any  such  logs,  a 
sum  of  money  sufficient  to  pay  me  at  least  my  $3.00 
and  you  your  logging  expense  and  profit  thereon. 

You  are  to  account  to  me  from  time  time  as  this 
contract  progresses  for  the  number  of  thousand  feet 
of  logs  board  measure,  taken  from  said  property,  ac- 
cording to  the  camp  scale,  but  in  any  such  account- 
ing, if  there  is  any  discrepancy,  I  am  to  take  into  con- 
sideration and  give  you  the  benefit  of  the  opportu- 
nity for  clerical  mistakes  on  the  part  of  your  scalers 
and  of  the  over-scaling  occasioned  by  the  rivalry  be- 
tween different  logging  crews  and  of  the  difference 
in  scale  which  might  naturally  exist  between  a  camp 
scale  and  a  selling  scale.     [89] 

This  agreement  shall  continue  in  full  force  and  ef- 
fect until  the  above  described  lands  have  been  com- 
pletely logged  and  lumbered,  but  it  may  be  cancelled 
by  either  party  hereto  at  any  time,  for  any  reason 
satisfactory  to  the  party  cancelling,  upon  60  days 
(by  this  is  meant  days  in  which  work  can  be  done) 
written  notice  of  such  cancellation  to  the  other  party. 
In  the  event  of  any  such  cancellation.  I  am  to  be  at 
liberty  to  notify  you  to  forthwith  stop  all  possible 
logging  expense  of  every  kind  and  to  bend  your  entire 
energies  to  drawing  into  the  flow  of  the  River  all 
felled  timber  in  the  woods  and  to  so  clear  up  your 
operations  as  to  minimize  the  danger  of  fire.  In 
case  of  any  such  cancellation  by  either  party,  we  shall 
forthwith  attempt  to  arrive  at  a  full,  complete  and 
final  settlement  of  all  matters  between  us  on  account 
of  this  contract,  but  if  no  such  settlement  can  be  ar- 
rived at,  then  it  is  understood  that  while  further 


vs.  Detroit  Trust  Company  et  al.  115 

logging  operations  shall  cease,  you  are  still  obligated 
to  drive  the  logs  in  the  flow  of  the  Eiver  to  the  booms 
and  to  raft,  tow  and  sell  the  same,  if  I  so  desire,  and 
account  for  all  the  proceeds  all  in  the  manner  pro- 
vided for  herein,  and  in  no  event  shall  any  cancella- 
tion operate  to  take  from  you  the  right  to  get  your 
driving,  rafting  and  towing  charges  and  your  logging 
expense  and  your  $1.00  out  of  said  logs,  if  same  can 
be  obtained  by  you  out  of  the  sale  of  said  logs,  after 
the  payment  of  the  $3.00  per  M,  all  as  provided  for 
herein. 

In  case  I  cancel  this  contract  for  any  reason  other 
than  your  failure  to  perform  the  same  in  accordance 
with  its  terms,  I  agree  to  pay  you  your  actual  expense 
in  moving  your  equipment  into  the  green  timber, 
not  to  exceed  $1,000 

Nothing  contained  in  this  agreement  shall  be  con- 
strued as  in  any  way  changing  the  ownership  of  any 
of  the  logs  referred  to  herein  from  the  S.  E.  Slade 
Lumber  Company,  or  from  me  as  its  Receiver,  until 
any  such  logs  are  sold  and  delivered  to  their  respec- 
tive purchasers  for  a  price  sufficient  to  return  to  me 
at  least  $3.00  per  thousand  feet  board  measure,  on  the 
basis  of  the  selling  scale,  which  sum  of  money  must  be 
ensured  to  me  before  any  payment  is  made  on  ac- 
count of  any  lien  or  claim  for  driving,  rafting  and 
towing  charges,  and  which  sum  of  money  must  be 
paid  to  me  in  every  instance  before  any  payment  is 
made  to  you  on  account  of  your  logging  expense  or 
your  profit. 

In  accepting  this  contract,  it  is  understood  that  you 
agree  that  if  property  covered  hereby  is  sold,  you  will 
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sell  your  complete  logging  and  lumbering  outfit  upon 
the  property,  including  all  equipment,  machinery, 
camps,  tools  and  cables,  and  all  your  interest  in 
landing  ponds,  skid  roads  and  rights  of  way  upon 
the  property,  to  the  purchaser  for  $50,000  cash,  pro- 
vided that  request  for  same  is  made  to  you  either  by 
me  or  S.  E.  Slade  Lumber  Company  within  thirty 
days  of  the  sale. 

Your  acceptance  of  this  offer  will  constitute  the 
contract  between  us. 

Yours  truly, 

^.  im 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern  Di- 
vision. 

No.  67— E. 

DETROIT  TRUST  COMPANY  and  ALEX- 
ANDER Mcpherson,  as  Trustees, 

Plaintiffs, 

against 

S.  E.  SLADE  LUMBER  COMPANY,  WILLIAM 
T.  CAMERON,  CAMERON-HOOVER  LOG- 
GING COMPANY,  HUMPTULIPS  LOG- 
GING COMPANY,  FIRST  FEDERAL 
TRUST  COMPANY  and  MILTON  R. 
CLARK  TRUSTEES,  SLADE-WELLS 
LOGGING  COMPANY, 

Defendants. 
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Order  Authorizing  Receiver  of  S.  E.  Slade  Lumber 
Co  to  Enter  into  Contract  with  Humptulips 
Logging  Co. 
On  reading  and  filing  the  petition  of  George  L. 
McPherson,  receiver  of  S.  E.  Slade  Lumber  Com- 
pany, on  the  terms  provided  in  the  draft  of  a  propo- 
sition therefor  attached  to  said  petition  and  on  hear- 
ing Wallace  McCamant,  Esq.,  attorney  for  said  re- 
ceiver in  support  therefor  it  is  now  here  ordered  that 
said  receiver  be  and  he  hereby  is  authorized  to  enter 
into  a  logging  contract  with  Humptulips  Logging 
Company  on  the  terms  contained  in  said  proposition. 

EDWARD  E.  CUSHMAN, 

Judge. 
Dated  August  fourth,  1916. 
(Filed  August  4,  1916.)     [91] 


In  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington,  Southern 
Division. 

IN  EQUITY— No.  67. 

DETROIT  TRUST  COMPANY  and  ALEXAN- 
DER Mcpherson,  as  Trustees, 

Plaintiffs, 
vs. 

S.  E.  SLADE  LUMBER  COMPANY,  WILLIAM 
T.  CAMERON,  CAMERON  -  HOOVER 
LOGGING  COMPANY,  HUMPTULIPS 
LOGGING  COMPANY,  FIRST  FEDERAL 
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TRUST  COMPANY  and  MILTON  R. 
CLARK,  Trustees,  SLADE-WELLS  LOG- 
GING COMPANY, 

Defendants. 

Petition  of  the  First  National  Bank  of  San  Francisco 

et  al. 

To  the  Honorable  Judges  of  the  Above-named  Court : 
Come  now  The  First  National  Bank  of  San  Fran- 
cisco, the  Coats-Fordney  Logging  Company  and  the 
Saginaw  Timber  Company,  and  allege  that  they  are 
creditors  of  the  defendant  S.  E.  Slade  Lumber  Com- 
pany in  the  following  amounts,  to  wit:  The  First 
National  Bank  of  San  Francisco  in  the  sum  of 
$231,150,  the  Coats-Fordney  Logging  Company  in 
the  sum  of  $40,714.02,  and  the  Saginaw  Timber  Com- 
pany in  the  sum  of  $9,747.20,  which  sums  are  secured 
by  a  certain  mortgage  or  trust  deed  executed  by  the 
S.  E.  Slade  Lumber  Company  to  the  First  Federal 
Trust  Company  and  Milton  R.  Clark,  trustees,  cover- 
ing the  premises  described  in  plaintiffs'  complaint 
and  in  the  mortgage,  a  copy  of  which  is  attached 
thereto,  and  executed  and  recorded  subsequent  to 
the  plaintiffs,  Detroit  Trust  Company  and  Alexan- 
der McPherson,  trustees. 

That  the  said  First  Federal  Trust  Company  and 
Milton  R.  [92]  Clark,  Trustees,  as  aforesaid,  are, 
under  the  said  terms  of  mortgage  or  trust  deed,  un- 
der no  obligation  to  perform  any  duty  thereunder 
unless  requested  so  to  do  in  writing  by  the  duly  ap- 
pointed representatives  of  The  First  National  Bank 
of  San  Francisco,  the  American  National  Bank  of 
San  Francisco,  and  Welch  &  Company,  respectively, 
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and  have  not  appeared  in  or  taken  any  action  in  the 
premises;  and  your  petitioners  aver  that  the  said 
American  National  Bank  of  San  Francisco  and 
Welch  &  Company,  by  their  respective  representa- 
tives, have  joined  in  a  request  for  the  appointment 
of  a  receiver  herein  with  power  to  operate  and  re- 
fused to  join  with  your  petitioners  herein  or  to  re- 
quest the  said  trustee  to  act  in  the  premises  herein. 

That  for  the  protection  and  preservation  of  the 
rights  and  interest  of  your  petitioners  herein,  they 
respectfully  petition  this  Court  as  follows: 

1. 

That  so  much  of  the  order  made  and  entered  in 
this  cause  on  the  4th  day  of  August,  1916,  appoint- 
ing George  L.  McPherson  as  receiver  of  all  the  prop- 
erty and  assets  of  the  S.  E.  Slade  Lumber  Company, 
as  purports  to  authorize  and  empower  the  said  re- 
ceiver to  carry  on  and  operate  the  properties  of  the 
defendant  S.  E.  Slade  Lumber  Company,  be  vacated 
and  set  aside,  for  the  reasons  and  upon  the  grounds 
following,  to  wit : 

First.  That  the  properties  of  said  mortgagor  de- 
fendant consist  of  a  large  mill  plant  and  a  large 
amount  of  timber  lands,  and  under  its  charter  pow- 
ers it  is  authorized  to  carry  on  and  operate  said  mill 
property  and  carry  on  and  conduct  the  business  of 
logging  said  timberlands ;  that  your  petitioners  aver 
that  for  more  than  one  year  said  properties  have 
been  idle  and  said  defendant  S.  E.  Slade  Lumber 
Company  has  not  conducted  or  carried  on  the  busi- 
ness aforesaid,  or  any  part  thereof.     [93] 

Second.     That  this  Court  is  without  authority  or 
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power  to  authorize  its  receiver  of  an  insolvent  cor- 
poration to  begin  and  carry  on  the  business  author- 
feed  to  be  conducted  by  such  corporation  when  the 

receiver,  bemg  carried  on  or  conducted  by  such  in- 
solvent corporation. 

Third  That  it  has  not  been  made  to  appear  and 
It  IS  contrary  to  the  fact  that  it  is  necessary  for  the 
full  preservation  of  the  entire  assets  of  said  insol- 
vent corporation  that  the  authorized  business  of  such 
corporation  be  carried  on  by  said  receiver 

Fourth.  That  it  will  be  necessary  to  make  exten- 
sive repairs  and  provide  large  equipment  to  enable 
said  receiver  to  begin  and  carry  on  the  business  of 
said  insolvent  corporation,  a  business  which  it  was 
compelled  to  abandon  because  it  was  unprofitable. 

J*  itth.     That  the  nature  and  character  of  the  busi- 
ness of  said  insolvent  corporation,  for  which  it  was 
created  and  which  it  was  authorized  to  conduct  un- 
der Its  charter,  and  the  nature  and  character  of  the 
properties  owned  and  formerly  operated  by  it  are 
such  that  the  operation  thereof  by  the  receiver  would 
not  only  involve  a  large  expenditure  of  money,  but 
would  likewise  necessarily  involve  the  long  continu- 
ance of  said  receivership,  and  thus  interfere  with 
and  prevent  the  speedy  determination  of  this  cause 
and  the  judicial  disposal  of  the  assets  of  the  said 
insolvent  defendant  for  the  payment  of  its  creditors 

II. 
That  the  ex  parte  order  made  and  entered  in  this 
cause  on  the  4th  day  of  August,  1916,  hnmediately 
upon  the  appointment  of  said  receiver,  which  pur- 
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ports  to  authorize  said  receiver  to  enter  into  a  con- 
tract with  the  Humptulips  Logging  Company  for 
the  logging  of  all  the  timberlands  covered  and  de- 
scribed in  the  mortgages  given  by  the  defendant  S. 
E.  Slade  Lumber  Company  to  the  plaintiffs  herein 
and  to  the  said  First  [94]  Federal  Trust  Com- 
pany and  Milton  R.  Clark,  Trustees  as  aforesaid,  a 
copy  of  which  proposed  contract  is  set  forth  in  the 
petition  upon  which  said  order  is  based,  be  vacated 
and  set  at  naught,  and  that  any  contract  made  by  the 
receiver  in  pursuance  thereof  be  cancelled  and  re- 
scinded, for  the  reasons  and  upon  the  grounds  fol- 
lowing, to  wit : 

First.  That  the  making  and  performance  of  said 
contract  will  involve  the  continuance  of  said  receiv- 
ership over  a  long  period  of  time,  to  wit,  approxi- 
mately ten  years,  and  will  necessarily  prevent  the 
speedy  determination  of  this  cause,  and  that  it  is, 
therefore,  unauthorized  and  void. 

Second.  That  if  said  receiver  is  permitted  to 
make  and  carry  out  said  contract,  it  will  result 
in  the  gradual  conversion  and  disposal  of  the 
timber  which  constitutes  nearly  the  whole  of  the 
valuable  assets  of  the  defendant  S.  E.  Slade  Lumber 
Company,  which  will  be  converted  and  disposed  of 
over  a  long  period  of  time  for  the  benefit  of  plain- 
tiffs and  the  parties  to  said  contract,  and  will  pre- 
vent the  winding  up  of  the  affairs  of  said  insolvent 
corporation  and  the  conversion  of  its  assets  into 
money  by  the  ordinary  judicial  processes  of  the 
Court  herein. 

Third.     That  under  the  terms  of  said   proposed 
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contract,  the  assets  of  said  corporation  and  the  dis- 
position thereof  will  be  withdrawn  from  the  imme- 
diate supervision  and  control  of  the  Court,  and  un- 
due and  unrestricted  authority  and  power  over  said 
assets  will  be  invested  in  said  receiver. 

Fourth.  That  the  terms  and  provisions  of  said 
contract  are  reckless  and  improvident,  as  appears 
upon  the  face  thereof,  and  in  this,  that  it  in  fact 
authorizes  and  permits  certain  undue  and  unreason- 
able profits  and  gains  to  the  said  Humptulips  Log- 
ging Company ;  all  as  will  more  fully  be  made  to  ap- 
pear upon  the  hearing  hereof.     [95] 

Fifth.  That  the  said  Hiunptulips  Logging  Com- 
pany and  the  officers  and  stockholders  thereof  are  so 
related  to  and  identified  with  the  defendant  S.  E. 
Slade  Lumber  Company  that  the  same  is  an  unfit 
and  improper  party  to  invest  with  the  authority  and 
power  conferred  by  said  proposed  contract  to  log 
and  dispose  of  all  the  timber  covered  by  said  mort- 
gages in  the  manner  and  upon  the  terms  and  condi- 
tions as  set  forth  in  said  proposed  contract. 

And  your  petitioners  pray  that  an  order  be  en- 
tered herein  directing  said  receiver  to  appear  be- 
fore this  Court,  at  a  time  to  be  fixed  by  it,  and  show 
cause  why  this  petition  be  not  granted,  and  that  at 
such  hearing  these  petitioners  be  permitted  to  intro- 
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duce  proofs  in  support  hereof,  both  orally  and  by 
affidavit. 

THE  FIRST  NATIONAL  BANK  OF  SAN 

FRANCISCO. 
By   HUGHES,   McMICKEN,    DOVELL   & 
RAMSEY, 

Its  Solicitors. 
COATS-FORDNEY  LOGGING  COMPANY. 
SAGINAW  TIMBER  COMPANY. 

By  JOHN  C.  HOGAN, 

Their  Solicitor. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

E.  C.  Hughes,  being  first  duly  sworn,  on  oath  de- 
poses and  says :  That  he  is  one  of  the  solicitors  for 
the  First  National  Bank  of  San  Francisco,  a  cor- 
poration, one  of  the  petitioners  named  in  the  fore- 
going petition;  that  he  makes  this  affidavit  [96] 
in  verification  of  the  said  petition  on  behalf  of  said 
petitioners,  for  the  reason  that  there  is  no  officer 
or  agent  of  any  of  said  petitioners  within  said  dis- 
trict; that  he  has  read  said  petition,  knows  the  con- 
tents thereof,  and  believes  the  same  to  be  true. 

E.  C.  HUGHES. 

Subscribed  and  sworn  to  before  me  this  14  day  of 
August,  A.  D.  1916. 

[Notary  Seal]  JOHN  P.  GARVIN, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 

(Filed  August  14,  1916.)     [97] 
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In  the  District  Court  of  the  United  States,  Western 
District  of  Washington,  Southern  Division. 

No.  67— E. 

DETROIT  TRUST  COMPANY  and  ALEXAN- 
DER Mcpherson,  as  Trustees, 

Plaintiffs, 

vs. 

S.  E.  SLADE  LUMBER  COMPANY,  WILLIAM 
T.  CAMERON,  CAMERON  -  HOOVER 
LOGGING  COMPANY,  HUMPTULIPS 
LOGGING  COMPANY,  FIRST  FEDERAL 
TRUST  COMPANY  and  MILTON  R. 
CLARK,  Trustees,  SLADE-WELLS  LOG- 
GING COMPANY, 

Defendants. 

Memorandum  Decision. 
Piled  August  28, 1915. 
CUSHMAN,  District  Judge. 

While  the  full  authority  of  a  court  equity  should 
be  sparingly  exercised,  it  is  considered  that,  in  a 
proper  case,  its  power  is  sufficient  to  support  the 
order  attached  by  the  petition  of  certain  of  the  cred- 
itors of  the  S.  E.  Slade  Lumber  Company,  secured 
under  the  third  mortgage. 

The  further  question  raised  by  the  petition  is  the 
propriety  of  such  an  order.  Under  the  contract  made 
by  the  receiver  with  the  Humptulips  Logging  Com- 
pany, any  risk  of  loss  to  those  interested  in  the  prop- 
erty appears  much  less  than  it  would  be  under  any 
other  arrangement.     It  further  appears  that  there 
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is  substantial  danger  of  the  security  becoming  in- 
adequate unless  the  course  adopted  is  pursued,  and 
it  appears  that,  under  present  conditions,  a  forced 
sale  of  the  property  would  result  in  a  sacrifice  of 
much  of  its  real  value.  This  is  not  only  shown  by 
the  affidavits  [98]  which  have  been  filed,  but  by 
the  conduct  of  the  parties  in  interest. 

If  there  is  ought  to  shock  the  conscience,  or  any- 
thing to  prejudice  the  interest  of  those  secured  under 
the  third  mortgage,  it  is  inconceivable  that  the  ma- 
jority in  number  and  amount  of  those  secured,  would 
petition — as  they  have  done — to  the  Court  for  the 
order  already  made.  Such  creditors  have  had,  in 
all  respects,  as  good  an  opportunity  to  know  the  cir- 
cumstances and  prospects  as  the  objecting  creditors 
and,  owing  to  the  nearer  residence  of  the  consenting 
creditors  to  the  property  involved,  in  many  respects, 
they  are  in  a  better  position  to  know  the  conditions 
than  certain  of  the  objecting  creditors. 

The  petition  to  vacate  the  order  will  be  denied; 
but  it  will  be  modified  in  the  following  respects : 

The  receiver  will  not  undertake  to  operate 
the  property  without  the  further  order  of  the 
Court,  except  to  the  extent  necessarily  incident 
to  the  supervision  of  the  logging  contract  made 
with  the  Humptulips  Logging  Company ; 

The  orders  and  contract  shall  be  without 
prejudice  to  the  right  of  any  party  interested 
to  seek  to  establish — should  he  hereafter  see  fit 
so  to  do — ^the  ownership  of  the  Humptulips  Log- 
ging Company  by  the  defendant,  the  S.  E.  Slade 
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Lumber  Company,  or  any  interest  therein  less 
than  ownership. 

Owing  to  the  fact  that  the  interests  of  all  parties 
require  the  speediest  possible  settlement  of  the  ques- 
tions in  dispute,  as  a  condition  of  the  denial  of  the  pe- 
tition to  vacate  the  order,  the  receiver  and  parties 
other  than  the  objecting  creditors  are  required  to  stip- 
ulate with  the  latter  for  the  hearing  of  any  appeal 
from  this  order  to  the  Court  of  Appeals  at  the  Oc- 
tober term  of  the  present  year. 

(Filed  Aug.  28,  1916.)     [99] 


In  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington,  Southern 
Division. 

No.  67— IN  EQUITY. 

DETROIT  TRUST   COMPANY  and  ALEXAN- 
DER McPHERSON,  as  Trustees, 

Plaintiffs, 

vs. 

S.  E.  SLADE  LUMBER  COMPANY  et  al., 

Defendants. 

Order  Grranting  Leave  to  Petitioners  to  Intervene, 

etc. 

The  First  National  Bank  of  San  Francisco,  the 
Coats-Fordney  Logging  Company  and  the  Saginaw 
Timber  Company,  petitioners  herein,  having  pre- 
sented their  petition  for  leave  to  amend  their  origi- 
nal petition  herein  and  for  a  rehearing  thereof,  said 
petitioners  appearing  by  their  solicitors,  E.  C. 
Hughes  and  John  C.  Hogan,  and  the  defendants,  S.  E. 
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Slade  Lumber  Company  and  Humptulips  Logging 
Company  appearing  by  their  solicitors,  Bridges  & 
Bruener,  and  the  plaintiffs  and  the  receiver  hereto- 
fore appointed  herein  appearing  by  their  solicitors, 
Snow,  McCamant  &  Bronaugh ; 

IT  IS  HEREBY  ORDERED  by  the  Court  that 
said  petitioners  be  and  they  are  hereby  granted  leave 
to  file  their  said  petition  as  intervenors  herein,  and 
that  a  rehearing  of  their  said  petition,  as  amended, 
be  had  at  a  time  to  be  hereafter  fixed  by  this  Court. 

Done  in  open  court  this  21st  day  of  October,  1916. 
EDWARD  E.  CUSHMAN, 

Judge, 

(Filed  October  21,  1916.)     [100] 


In  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington,  Southern 
Division. 

IN  EQUITY— No.  67. 

DETROIT  TRUST  COMPANY  and  ALEXAN- 
DER McPHERSON,  as  Trustees, 

Plaintiffs, 

vs. 

S.  E.  SLADE  LUMBER  COMPANY,  WILLIAM 
T.  CAMERON,  CAMERON  -  HOOVER 
LOGGING  COMPANY,  HUMPTULIPS 
LOGGING  COMPANY,  FIRST  FEDERAL 
TRUST  COMPANY  and  MILTON  R. 
CLARK,  Trustees,  SLADE-WELLS  LOG- 
GING COMPANY, 

Defendants. 
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Petition  for  Leave  to  Amend  the  Original  Petition 
Herein  and  for  a  Rehearing  Thereof. 

To  the  Honorable  Judges  of  the  Above-named  Court : 

Come  now  the  First  National  Bank  of  San  Fran- 
cisco, the  Coats-Fordney  Logging  Company  and  the 
Saginaw  Timber  Company,  and  respectfully  peti- 
tion the  Court  for  leave  to  amend  the  original  peti- 
tion herein,  by  adding  thereto  the  following : 

That  the  ex  parte  order  heretofore  made  in  this 
cause  appointing  Geo.  L.  McPherson  as  receiver  of 
the  mortgaged  premises  described  in  the  complaint 
of  the  plaintiff  on  file  in  this  cause,  be  vacated  on  the 
following  grounds : 

1st.  That  the  said  mortgage  security  is  more  than 
adequate  to  satisfy  the  indebtedness  to  plaintiffs 
secured  thereby. 

2d.  That  it  does  not  appear  that  the  property 
covered  by  said  mortgage  is  in  danger  of  being  lost, 
removed  or  materially  injured,  so  as  to  render  said 
security  inadequate  for  the  discharge  of  the  indebt- 
edness to  the  said  plaintiff. 

And  your  petitioners  further  pray  the  Court  that 
a  rehearing  of  said  Petition  as  herein  amended  be 
granted  to  your  petitioners,  with  leave  to  file  further 
affidavits  herein,  and  that   [101]     the  time  and  place 
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be  fixed  for  the  hearing  thereof. 

THE  FIRST  NATIONAL  BANK  OF  SAN 

FBANCISCO. 
By   HUGHES,   McMICKEN,    DOVELL  & 
RAMSEY, 

Its  Solicitors. 
COATS-FORDNEY  LOGGING  COMPANY. 
SAGINAW  TIMBER  COMPANY. 

By  JOHN  C.  HOGAN, 

Their  Solicitors. 
(Filed  October  16,  1916.)     [102] 


In  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington,  Southern 
Division. 

No.  67— E. 

DETROIT  TRUST  COMPANY  and  ALEXAN- 
DER McPHERSON,  as  Trustees, 

Plaintiffs, 

vs. 

S.  E.  SLADE  LUMBER  COMPANY,  WILLIAM 
T.  CAMERON,  CAMERON  -  HOOVER 
LOGGING  COMPANY,  HUMPTULIPS 
LOGGING  COMPANY,  FIRST  FEDERAL 
TRUST  COMPANY  and  MILTON  R. 
CLARK,  Trustees,  SLADE-WELLS  LOG- 
GING COMPANY, 

Defendants. 
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Answer  of  the  American  National  Bank  of  San 
Francisco  et  al. 

Come  now  the  American  National  Bank  of  San 
Francisco,  a  corporation,  Welch  &  Company,  a  cor- 
poration. United  States  National  Bank  of  Portland, 
Oregon,  a  corporation,  Slade- Wells  Logging  Com- 
pany, a  corporation,  and  Humptulips  Logging  Com- 
pany, a  corporation,  and  respectively  showing  to  the 
Court  as  follows : 

I. 

That  answering  defendants  are  creditors  of  S.  E. 
Slade  Lumber  Company,  a  corporation,  and  bene- 
ficiaries secured  under  that  certain  mortgage  or  deed 
of  trust  made  on  the  2d  day  of  June,  1915,  between 
S.  E.  Slade  Lumber  Company,  a  corporation,  as 
mortgagor,  and  First  Federal  Trust  Company  of 
San  Francisco  and  Milton  R.  Clark,  as  trustees,  as 
mortgagees;  that  said  answering  defendants  repre- 
sent a  majority  both  in  number  and  in  amount  of 
claims  secured  under  said  mortgage  or  deed  of  trust 
above  described. 

IL 

That  on  the  30th  day  of  April,  1915,  a  certain 
[103]  agreement,  otherwise  known  as  creditors' 
agreement,  was  entered  into  by  and  between  answer- 
ing defendants  and  the  First  National  Bank  of  San 
Francisco,  a  corporation,  Coats-Fordney  Logging 
Company,  a  corporation,  Saginaw  Timber  Company, 
a  corporation,  and  Sudden  Estate  Company,  a  cor- 
poration, which  said  agreement  was  entered  into  for 
the  purpose  of  protecting  and  securing  the  claims 
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of  the  unsecured  creditors  of  S.  E.  Slade  Lumber 
Company,  and  with  the  purpose  of  committing  the 
signers  of  said  agreement  to  the  advancement,  for 
a  period  of  one  year  and  optionally  for  two  years,  of 
sufficient  moneys  to  pay  the  interest  on  the  bonds 
secured  under  and  by  virtue  of  the  first  mortgage 
covering  the  lands  of  the  S.  E.  Slade  Lumber  Com- 
pany, as  well  as  the  interest  on  the  second  mortgage, 
the  taxes  on  the  property  of  the  Lumber  Company 
and  the  insurance  thereon,  upon  condition  that  De- 
troit Trust  Company  and  Alexander  McPherson,  as 
trustees,  the  mortgagees  under  the  first  mortgage, 
would  waive  the  collection  for  the  period  of  one  year 
after  the  signing  of  said  agreement,  and  provision- 
ally for  a  period  of  two  years,  of  the  principal  of  the 
maturing  bonds  under  said  first  mortgage.  That 
under  said  creditors'  agreement  it  was  contemplated 
that  a  third  mortgage  should  be  made  by  S.  E.  Slade 
Lumber  Company  to  First  Federal  Trust  Company, 
a  corporation,  as  trustee,  covering  the  properties  of 
the  Lumber  Company  described  in  the  first  and  sec- 
ond mortgages,  including  other  property,  which 
mortgage  was  duly  given  and  is  the  same  mortgage 
or  deed  of  trust  hereinabove  referred  to.  That  un- 
der the  terms  of  said  creditors  agreement,  the  cred- 
itors parties  thereto  duly  advanced  the  moneys 
therein  contemplated  to  be  advanced,  and  during 
said  period  of  one  year  earnest  attempts  were  made 
by  said  creditors,  represented  by  a  committee,  and 
the  said  S.  E.  Slade  Lumber  Company  to  sell  the 
timber  holdings  of  the  Lumber  Company  for  a  price 
sufficient  to  pay  the  claims  of  the  first,  second  and 
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third  mortgagees,  but  without  [104]  success. 
That  said  creditors  agreement  constituted  the  work- 
ing agreement  under  which  the  beneficiaries  secured 
under  the  third  mortgage  were  to  be  governed,  and 
under  said  creditors'  agreement  the  creditors  par- 
ties thereto  agreed  to  be  represented  by  a  committee 
consisting  of  George  A.  Kennedy,  representing  the 
First  National  Bank  of  San  Francisco,  P.  E.  Bowles, 
representing  the  American  National  Bank  of  San 
Francisco,  and  A.  P.  Welch,  representing  Welch  & 
Company,  and  it  was  provided  in  said  agreement 
that  said  committee,  representing  all  the  creditors, 
should  have  power  only  to  act  unanimously  and  not 
by  a  majority.  That  after  the  expiration  of  one 
year  from  the  signing  of  said  creditors'  agreement, 
certain  of  the  creditors  refused  to  advance  furth^ 
moneys  in  fulfillment  of  the  purposes  of  the  credit- 
ors' agreement,  and  thereupon  it  was  sought  to  enter 
into  a  logging  contract  for  the  timber  holdings  of 
the  lumber  company,  by  and  with  the  consent  of 
Detroit  Trust  Company  and  S.  E.  Slade  Lumber 
Company  and  the  unanimous  consent  of  the  cred- 
itors' committee  above  mentioned.  That  the  cred- 
itors' committee  could  not  agree  upon  the  policy  of 
logging  said  timber,  P.  E.  Bowles  and  A.  P.  Welch, 
a  majority  of  said  creditors'  committee,  being  in 
favor  of  such  policy,  and  George  A.  Kennedy,  the 
remaining  member  of  the  committee,  being  opposed 
thereto.  That  under  said  creditors'  agreement  said 
committee  of  creditors  could  in  their  discretion  cause 
suit  to  be  brought  or  other  appropriate  proceedings 
commenced  to  foreclose  the  mortgage  to  be  given  by 
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the  Lumber  Company,  and  which  is  the  same  mort- 
gage or  deed  of  trust  made  on  the  2d  day  of  June, 
A.  D.  1915,  above  referred  to,  and  under  the  terms 
of  said  mortgage  or  deed  of  trust  it  is  provided  that 
the  parties  of  the  second  part  (being  the  trustees) 
shall  be  under  no  obligation  or  duty  to  perform  any 
act   thereunder,   unless   requested   in  writing  so  to 
do  by  duly  appointed  representatives  of  The  First 
National  Bank  of  San  Francisco,  The  American  Na« 
tional  Bank  of  San  Francisco  and  Welch  &  Com- 
pany.    It  is  further  provided     [105]     in  said  mort- 
gage or  deed  of  trust  that  the  trustees  should  have 
the  exclusive  right  of  action  thereunder  and  that 
no   beneficiary   under  said  mortgage  should  be  en- 
titled to  commence   any   action  unless  the  trustees 
should  refuse  or  fail  so  to  do  when  properly  there- 
unto   requested.     True    and    correct  copies  of  said 
creditors'    agreement    and    of    said    mortgage    or 
deed  of  trust  have  heretofore  been  offered  in  evi- 
dence   in    this    court    and    cause    and    reference 
thereto   is   hereby   made.      That   the   trustees   un- 
der said  mortgage  or  deed  of  trust  heretofore  and 
to  wit,  on  the  14th  day  of  June,  1916,  were  duly  no- 
tified by  P.  E.  Bowles  and  A.  P.  Welch,  a  majority 
of  the  members  of  the  creditors'  committee  created 
under  the  agreement  of  April  30,  1915,  not  to  take 
any   action   whatsoever  at  the  time  of  the  date  of 
such  notification  or  at  any  time  in  the  future,  under 
the  third  mortgage  or  otherwise,  until  the  unanimous 
consent  of  the  creditors '  committee  could  be  obtained, 
and   answering   defendants  allege  that  said  unani- 
mous consent  has  not  been  obtained,  and  said  trus- 
tees under  the  mortgage  or  deed  of  trust  have  never 
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been  requested  in  writing  by  said  committee,  acting 
in  harmony,  to  do  or  perform  any  act  or  take 
any  steps  whatsoever  under  the  third  mortgage  or 
otherwise,  and  said  trustees  have  never  been  re- 
quested in  writing  by  said  creditors'  committee  to 
take  any  action  or  proceeding  in  the  pending  cause. 
That  by  reason  of  the  terms  of  the  creditors  agree- 
ment and  the  mortgage  or  deed  of  trust  of  June  2, 
1915,  and  by  reason  of  the  failure  of  the  creditors' 
committee  to  demand  of  the  said  trustees  to  take 
any  action  or  proceeding  in  the  pending  cause,  an- 
swering defendants  claim  and  insist  that  First  Na- 
tional Bank  of  San  Francisco,  Coats-Fordney  Log- 
ging Company  and  Saginaw  Timber  Company,  or 
either  of  them,  have  no  right  to  appear  and  contest 
the  order  of  the  Court  made  herein,  appointing  a 
receiver  and  authorizing  the  making  of  a  logging 
contract  and  approving  of  such  logging  contract, 
and  answering  defendants  except  to  so  much  of 
order  of  the  Court  made  and  entered  on  the  [106] 
day  of  December,  1916,  authorizing  and  per- 
mitting each  and  every  one  of  the  beneficiaries  under 
said  mortgage  and  deed  of  trust  to  intervene  herein 
and  to  become  parties  defendant  herein. 

III. 
Answering  defendants  further  respectively  submit 
that  if  the  beneficiaries  under  the  third  mortgage  are 
proper  parties  defendant  herein,  either  under  the 
order  of  the  Court  heretofore  entered  or  otherwise, 
and  have  a  right  to  appear  herein,  either  jointly  or 
severally,  either  to  contest  the  action  of  the  Court  in 
appointing  a  receiver  and  authorizing  him  to  enter 
into  a  logging  contract  and  approving  the  making  of 
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a  logging  contract,  or  of  appearing  and  approving 
the  action  of  the  Court  in  such  particulars,  then  an- 
swering defendants  respectively  pray  that  the  order 
of  the  Court  made  on  the  4th  day  of  August,  1916, 
appointing  George  L.  McPherson  as  receiver  of  all 
the  property  and  assets  of  S.  E.  Slade  Lumber 
Company,  a  corporation,  with  power  to  operate  the 
•properties  of  the  S.  E.  Slade  Lumber  Company,  and 
the  order  of  the  Court  made  on  the  4th  day  of  August, 
1916,  authorizing  the  receiver  to  make  and  enter  into 
a  certain  logging  contract  with  Humptulips  Logging 
Company,  a  corporation,  and  approving  said  logging 
contract,  be  continued  in  force,  upon  the  following 
grounds  and  reasons,  to  wit: 

A.  Because  of  a  forced  sale  of  the  lands  of  the 
S.  E.  Slade  Lumber  Company  would  result  in  a 
sacrifice  of  much  of  its  real  value,  and  said  property 
if  forced  to  sale  at  the  present  time,  either  under 
the  bill  of  the  plaintiffs  in  this  cause,  or  otherwise, 
would  not  bring  sufficient  moneys  to  pay  the  debts  of 
the  S.  E.  Slade  Lumber  Company  secured  under  the 
first,  second  and  third  mortgages,  and  leave  no  equity 
for  the  said  mortgagor. 

B.  That  the  properties  of  the  S.  E.  Slade  Lumber 
Company  are  more  than  adequate  to  the  payment 
of  the  debts  of  the  said  Lumber  [107]  Company 
secured  under  said  first,  second  and  third  mortgages, 
with  an  equity  remaining  in  the  mortgagor,  pro- 
vided full  value  can  be  secured  for  said  properties 
and  provided  said  properties  are  turned  from  dead 
into  liquid  assets ;  that  only  by  immediate  cutting  and 
marketing  of  the  timber  can  the  full  value  of  said 
timber  holdings  be  secured  for  the  creditors  of  the 
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Lumber  Company,  and  only  by  and  tbrougli  the 
means  of  a  logging  operation  can  the  creditors  of 
the  said  Lumber  Company  and  more  particularly  the 
'beneficiaries  secured  under  the  third  mortgage,  ob- 
tain the  payment  of  their  claims,  and  by  reason 
thereof  it  will  be  for  the  best  interests  of  all  the 
creditors  of  the  said  Lumber  Company  and  more 
particularly  for  the  interest  of  all  the  creditors  se- 
cured under  the  third  mortgage,  that  the  logging 
contract  entered  into  by  and  between  the  receiver  and 
Humptulips  Logging  Company  be  kept  in  force  and 
-carried  out. 

C.  Because  there  were  at  the  time  of  the  making 
of  the  logging  contract  approximately  twelve  (12) 
million  feet  of  fir  logs  cut  and  bucked  on  the  lands 
of  the  Lumber  Company,  which  logs  were  in  constant 
danger  of  being  destroyed  by  fire,  and  also  consti- 
tuted an  extraordinary  fire  risk  with  reference  to  the 
standing  timber,  and  which  logs  were  of  great  value 
and  were  daily  deteriorating  in  value  unless  the  same 
were  brought  to  market  and  sold. 

D.  Because  large  sums  of  money  had  sometime 
prior  to  the  making  of  the  logging  contract  by  the 
receiver,  been  spent  in  opening  up  the  property  of 
the  Lumber  Company  for  the  more  advantageous 
logging  of  the  same,  an  numerous  skid  roads  had 
been  contructed  on  the  property,  and  there  was  on 
the  ground  ready  for  use  a  large  logging  equipment 
of  great  value  and  belonging  to  the  Humptulips  Log- 
ging Company,  and  which  skid  roads  and  logging 
equipment  under  the  logging  contract  entered  into 
were  immediately  available  for  use  in  the  logging 
operations ;  that  in  order  to  obtain  the  advantage  of 
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the  skid  roads  which  had  been  constructed  on  the 
property,  and  in  order  to  [108]  obtain  the  value 
of  the  moneys  which  had  theretofore  been  spent  in 
opening  up  the  lands  of  the  Lumber  Company  for 
the  logging  of  the  same,  it  was  necessary  to  take  im- 
mediate steps  to  conduct  logging  operations  upon 
said  lands,  and  unless  the  logging  operations  begun 
by  the  receiver  be  continued,  the  property  of  the  S.  E. 
Slade  Lumber  Company  will  so  deteriorate  in  value 
and  the  carrying  charges  of  the  indebtedness  of  the 
Lumber  Company  will  grow  so  great  that  the  prop- 
erty will  be  insufficient  to  pay  the  debts. 

E.  Because  the  S.  E.  Slade  Lumber  Company  is 
insolvent  and  has  no  money  wherewith  to  pay  taxes 
or  insurance  and  cannot  meet  any  of  its  mature  and 
maturing  obligations,  or  in  any  safeguard  and  pro- 
tect its  properties  from  forest  or  other  fires  or  from 
waste  and  deterioration. 

F.  Because  in  the  opinion  of  answering  defend- 
ants it  will  not  be  necessary  to  pay  all  the  debts  of 
S.  E.  Slade  Lumber  Company  from  the  revenues  de- 
rived from  the  logging  operations  now  being  con- 
ducted. That  within  two  or  three  years  from  the 
date  of  the  making  of  said  logging  contract,  pro- 
viding the  same  is  continued  in  force  and  carried  out 
according  to  its  terms,  the  indebtedness  of  the  de- 
fendant S.  E.  Slade  Lumber  Company  will  be  so 
materially  reduced  and  the  condition  of  the  Lumber 
Company  so  largely  improved,  that  it  will  be  possible 
to  refinance  the  obligations  of  the  Lumber  Company 
and  provide  for  the  liquidation  of  all  its  indebted- 
ness. Because  in  the  opinion  of  answering  defend- 
ants, within  two  or  three  years  from  the  date  of  the 
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making  said  logging  contract,  providing  the  same  is 
continued  and  carried  out  according  to  its  terms, 
the  logging  of  said  timber  will  demonstrate  the  value 
of  the  timber  holdings  of  the  Lumber  Company  to 
such  an  extent  as  to  make  possible  the  sale  of  the 
said  [109]  properties  at  a  price  more  than  ade- 
quate for  the  payment  of  the  indebtedness  of  the 
said  Lumber  Company. 

IV. 
In  support  of  its  contentions  that  the  orders  of 
the  Court  appointing  a  receiver  with  power  to  enter 
into   a  logging  contract   and  authorizing  the  par- 
ticular contract  entered  into  by  the  receiver,  answer- 
ing defendants  adopt  and  refer  to  the  testimony 
heretofore  introduced  in  this  cause  by  the  plaintiff, 
the  receiver  and  by  Humptulips  Logging  Company. 
WHEREFORE,  your  answering  defendants  pray 
for  the  continuance  of  the  receivership  and  the  con- 
tinuance of  the  logging  contract  entered  into  by  the 
receiver,  under  the  authority  and  approval  of  the 
'Court,  and  for  such  other  and  further  relief  as  in 
equity  and  good  conscience  they  may  be  entitled  to. 
THE  AMERICAN  NATIONAL  BANK  OF 
SAN  FRANCISCO. 

WELCH  &  COMPANY. 
UNITED  STATES  NATIONAL  BANK  OF 

PORTLAND,  OREGON. 
SLADE-WELLS    LOGGING    COMPANY. 
HUMPTULIPS     LOGGING     COMPANY. 
By  THEO.  B.  BRUENER, 

Its  Solicitor. 
P.  O.  Address:  Aberdeen,  Wash. 
(Filed  December  29,  1916.)     [110] 
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In  the  District  Court  of  the  United  States  for  the 
Weste7'n  District  of  Washington,  Southern  Di- 
vision. 

No.  67.— IN  EQUITY. 

DETROIT  TRUST  COMPANY  and  ALEXAN- 
DER Mcpherson,  as  Trustees, 

Plaintiffs, 

vs. 

S.  E.  SLADE  LUMBER  COMPANY  et  al., 

Defendants. 

THE  FIRST  NATIONAL  BANK  OF  SAN  FRAN- 
CISCO, COATS-FORDNEY  LOGGING 
COMPANY  and  SAGINAW  TIMBER 
COMPANY, 

Interveners. 

Decretal  Order. 

This  cause  came  on  to  be  heard  on  this  18th  day  of 
December,  A.  D.  1916,  at  this  term,  upon  the  petition 
and  amended  petition  of  the  First  National  Bank  of 
San  Francisco,  Coats-Fordney  Logging  Company 
and  Saginaw  Timber  Company,  creditors  secured 
under  a  certain  junior  mortgage  executed  by  the  de- 
fendant S.  E.  Slade  Lumber  Company  to  the  defend- 
ants First  Federal  Trust  Company  and  Milton  R. 
Clark,  as  Trustees,  which  petitioning  creditors  have 
heretofore,  by  order  of  this  Court,  been  permitted  to 
intervene  herein  and  been  made  parties  to  defendant, 
with  authority  to  act  in  their  own  behalf,  because 
of  the  refusal  of  the  said  trustees.  First  Federal 
Trust  Company  and  Milton  R.  Clark,  to  appear  and 
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act  for  them  herein,  and  the  said  cause  was  duly 
argued  by  counsel;  and  thereupon,  upon  considera- 
tion thereof,  it  was  ORDEEED,  ADJUDGED  and 
DECREED  as  follows,  namely:     [111] 

First.  That  the  ex  parte  order  made  and  entered 
in  the  above-entitled  cause  on  the  4th  day  of  August, 
1916,  appointing  George  L.  McPherson  as  receiver 
of  all  the  mortgaged  premises  and  property  de- 
scribed in  the  complaint  of  the  plaintiffs  herein,  be 
and  it  is  hereby  approved  and  made  the  final  order 
of  this  Court  appointing  said  receiver. 

Second.  That  the  ex  parte  order  made  and  entered 
in  this  cause  on  the  4th  day  of  August,  1916,  au- 
thorizing and  directing  the  said  George  L.  Mc- 
Pherson, as  such  receiver,  to  enter  into  a  contract 
with  the  Humptulips  Logging  Company  for  the  log- 
ging of  the  timber  upon  the  lands  covered  and  de- 
scribed in  the  mortgages  given  by  the  defendant  S.  E. 
Slade  Lumber  Company  to  the  said  plaintiffs  herein 
and  to  said  First  Federal  Trust  Company  and  Milton 
R.  Clark,  Trustees  under  said  junior  mortgage,  a 
copy  of  which  said  contract  is  set  forth  in  the  peti- 
tion upon  which  said  order  is  based,  be  and  it  is 
hereby  approved  and  made  the  final  order  of  this 
Court,  and  that  the  contract  made  by  the  said  re- 
ceiver in  pursuance  thereof  be  and  it  is  hereby  rati- 
fied and  approved,  and  said  petition  and  amended 
petition  of  intervening  defendants  is  hereby  dis- 
missed. 

To  each  of  which  orders  the  said  petitioning  credi- 
tors duly  excepted  and  their  exception  is  hereby  al- 
lowed. 
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Done  in  open  court  this  18th  day  of  December, 
1916. 

EDWARD  E.  CUSHMAN, 

Judge. 
(Filed  December  18,  1916.)     [112] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington^  Southern  Di- 
vision. 

No.  67— IN  EQUITY. 

DETROIT  TRUST  COMPANY  and  ALEXAN- 
DER Mcpherson,  as  Trustees, 

Plaintiffs, 

vs. 

S.  E.  SLADE  LUMBER  COMPANY  et  al., 

Defendants, 

vs. 

THE  FIRST  NATIONAL  BANK  OF  SAN  FRAN- 
CISCO, COATS-FORDNEY  LOGGING 
COMPANY  and  SAGINAW  TIMBER 
COMPANY, 

Intervenors. 

Order  Allowing  Appeal. 
JOURNAL  ENTRY. 

Now  in  open  court  on  this  18th  day  of  December, 
A.  D.  1916,  upon  the  making,  signing  and  entry  herein 
of  the  decretal  order  of  this  Court  this  day  entered  in 
said  cause,  denying  the  petition  of  The  First  National 
Bank  of  San  Francisco,  Coats-Fordney  Logging 
Company  and  Saginaw  Timber  Company,  interven- 
ing defendants  herein,  and  ratifying  and  approv- 
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ing  the  orders  authorizing  the  receiver  to  enter  into 
a  contract  for  logging  the  mortgaged  premises  and 
approving  said  contract,  the  said  intervening  de- 
fendants, The  First  National  Bank  of  San  Fran- 
cisco, Coats-Forney  Logging  Company  and  Saginaw 
Timber  Company,  give  notice  of  appeal  from  said 
decretal  order,  and  the  whole  and  every  part  thereof, 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Judicial  District,  and  at  the  same  time 
present  and  file  herein  their  assignment  of  errors, 
and  ask  the  Court  [113]  to  allow  their  said  ap- 
peal and  fix  the  penalty  of  the  cost  bond  required 
to  be  given  therein. 

Now,  therefore,  it  is  by  the  Court  ORDERED 
that  said  appeal  be  and  hereby  is  allowed,  and  the 
bond  for  costs  therein  be  and  it  is  hereby  fixed  at  the 
sum  of  $200. 

EDWARD  E.  CUSHMAN, 
U.  S.  District  Judge. 

(Filed  December  18,  1916.)     [114] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern  Di- 
vision. 

No.  67— IN  EQUITY. 

DETROIT    TRUST    COMPANY     and     ALEX- 
ANDER McPHERSON,  as  Trustees, 

Plaintiffs, 


vs. 


S.  E.  SLADE  LUMBER  COMPANY,  et  al., 

Defendants, 
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THE  FIRST  NATIONAL  BANK  OF  SAN  FRAN- 
CISCO, COATS-FORDNEY  LOGGING 
COMPANY  and  SAGINAW  TIMBER 
COMPANY, 

Interveners. 
Assignment  of  Errors. 

Now  on  this  ISth  day  of  December,  A.  D.  1916, 
come  the  above-named  interveners,  the  First  Na- 
tional Bank  of  San  Francisco,  Coats-Fordney  Log- 
ging Company  and  Saginaw  Timber  Company,  and 
sa.y : 

That  the  decretal  order  entered  in  the  above-en- 
titled cause  on  this  18th  day  of  December,  1916, 
'wherein  the  Court  approved  and  made  final  the  ex- 
parte  order  heretofore  entered  in  said  cause  on  the 
4th  day  of  August,  1916,  appointing  George  L. 
McPherson  as  receiver  of  the  mortgaged  premises 
described  in  plaintiffs'  complaint,  and  further  ap- 
proved and  made  final  the  ex  parte  order  of  said 
Court  made  on  the  4th  day  of  August,  1916,  author- 
izing and  directing  said  George  L.  McPherson,  as 
such  receiver,  to  enter  into  a  contract  with  the 
Humptulips  Logging  Company  for  the  logging  of  the 
timber  upon  said  mortgaged  premises,  a  copy  of 
which  contract  is  set  forth  in  the  petition  of  the  re- 
ceiver upon  which  said  order  is  [115]  based,  and 
denied  the  petition  of  these  intervening  defendants 
to  vacate  and  set  aside  the  contract  made  by  said  re- 
ceiver in  pursuance  thereof,  is  erroneous  and  unjust 
to  these  intervening  defendants : 

First.  Because  the  said  George  L.  McPherson 
is  not  a  receiver  of  an  insolvent  corporation  and  of 
all  its  assets  and  property,  but  is  a  receiver  only 
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of  the  mortgaged  premises  to  care  for  and  conserve 
the  same  and  the  rents  and  profits  thereof,  pending 
the  foreclosure  of  the  plaintiffs'  mortgage,  and  is 
without  power  or  authority  to  carry  on  or  conduct 
the  business  of  the  mortgagor  or  any  part  thereof. 

Second.  Because  the  Court  is  without  authority 
or  power  to  authorize  its  said  receiver  to  enter  into 
a  contract  by  which  the  carrying  on  of  any  part  of 
the  business  of  the  mortgagor  is  delegated  to  a  third 
party. 

Third.  Because  the  Court  is  without  power  to 
authorize  the  said  receiver  of  the  mortgaged  prem- 
ises to  cut  and  remove  the  standing  timber  from  the 
mortgaged  premises  or  to  cause  the  same  to  be  sold 
and  disposed  of  at  private  sale. 

Fourth.  Because  the  Court  exceeded  and  abused 
its  discretionary  powers  in  authorizing  and  approv- 
ing the  making  of  said  contract  by  its  said  receiver. 

Fifth.  Because  the  execution  and  carrying  out 
of  said  contract  would  require  a  period  of  eight  or 
ten  years  and  would  prevent  the  final  hearing  and 
determination  of  the  cause  of  action  instituted  by 
plaintiffs  and  pending  herein  and  the  entry  and 
|Tl6]  execution  of  a  final  decree  therein  during 
said  time. 

Sixth.  Because  the  carrying  out  of  said  re- 
ceiver's contract  divests  this  proceeding  of  the  or- 
dinary judicial  processes  of  the  Court  and  author- 
izes the  disposition  by  the  receiver,  at  private  sale, 
of  the  principal  part  of  the  property  in  the  custody 
of  the  Court. 

Seventh.  Because  it  provides  for  cutting  and 
sale  of  the  standing  timber  constituting  the   chief 
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value  of  the  land  and  thereby  deprives  these  inter- 
vening defendants  of  their  equity  of  redemption  in 
said  mortgaged  premises  which  is  secured  to  them 
by  the  execution  and  delivery  of  the  mortgage  of 
said  S.  E.  Slade  Lumber  Company  to  the  First 
Federal  Trust  Company  and  Milton  R.  Clark,  men- 
tioned in  the  complaint  of  plaintiffs  in  the  above- 
entitled  cause. 

Eighth.  Because  it  impairs  and  diminishes  the 
value  of  their  equity  of  redemption  in  said  mort- 
gaged premises  which  is  secured  to  them  by  the  exe- 
cution and  delivery  of  the  mortgage  of  said  S.  E. 
'  Slade  Lumber  Company  to  the  First  Federal  Trust 
Company  and  Milton  R.  Clark,  mentioned  in  the 
complaint  of  plaintiffs  in  the  above-entitled  cause. 

JOHN  C.  HOGAN  and 

HUGHES,      McMICKEN,      DOVELL      & 
RAMSEY, 

Solicitors  for  Said  Intervenors. 
(Filed  December  18,  1916.)      [117] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern  Di- 
vision. 

No.  67— IN  EQUITY. 
DETROIT    TRUST    COMPANY     and     ALEX- 
ANDER McPHERSON,  as  Trustees, 

Plaintiffs, 

vs. 

S.  E.  SLADE  LUMBER  COMPANY,  et  al., 

Defendants, 
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THE  FIE  ST  NATIONAL  BANK  OF  SAN  FRAN- 
CISCO, COATS-FORDNEY  LOGGING 
COMPANY  and  SAGINAW  TIMBER 
COMPANY, 

Interveners. 

Cost  Bond. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  we,  The  First  National  Bank  of  San  Francisco, 
a  corporation,  Coats-Fordney  Logging  Company, 
a  corporation,  and  Saginaw  Timber  Company,  a 
corporation,  the  above  named  interveners,  as  prin- 
cipals, and  United  States  Fidelity  and  Guaranty 
Company,  a  body  corporate,  duly  incorporated 
under  the  laws  of  the  State  of  Maryland  and  au- 
thorized to  transact  the  business  of  surety  in  the 
State  of  Washington,  as  surety,  executing  this  bond 
in  behalf  of  said  principals  and  each  of  them,  are, 
jointly  and  severally,  held  and  firmly  bound  unto 
Detroit  Trust  Company  and  Alexander  McPherson, 
as  Trustees,  plaintiffs  above-named,  George  L. 
McPherson,  receiver  herein,  S.  E.  Slade  Lumber 
Company,  a  corporation,  William  T.  Cameron, 
Cameron-Hoover  [118]  Logging  Company,  a  cor- 
poration, Humptulips  Logging  Company,  a  corpora- 
tion. First  Federal  Trust  Company  and  Milton 
R.  Clark,  Trustees,  and  Slade-Wells  Logging  Com- 
pany, a  corporation,  defendants  above  named,  their 
heirs,  executors,  administrators,  successors  and  as- 
signs in  the  just  and  full  sum  of  two  hundred  (200) 
dollars,  for  the  payment  of  which,  w^ell  and  truly 
to  be  made,  we  bind  ourselves  and  each  of  us,  our 
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and  each  of  our  heirs,  executors,  administrators, 
successors,  and  assigns,  jointly  and  severally,  firmly 
by  these  presents. 

Sealed  with  our  seals  and  dated  this  18th  day  of 
December,  A.  D.,  1916. 

THE  CONDITION  OF  THIS  OBLIGATION 
IS  SUCH  THAT 

WHEREAS,  in  the  above-entitled  action,  a  de- 
cretal order  was  entered  on  the  18th  day  of  Decem- 
ber, A.  D.  1916,  denying  the  petition  of  the  First 
'National  Bank  of  San  Francisco,  Coats-Fordney 
Logging  Company  and  Saginaw^  Company,  interven- 
ing defendants  herein,  and  ratifying  and  approv- 
ing the  orders  authorizing  the  receiver  to  enter  into 
'a  contract  for  logging  the  mortgaged  premises  and 
approving  said  contract,  and, 

WHEREAS,  the  said  intervening  defendants, 
The  First  National  Bank  of  San  Francisco,  Coats- 
Fordney  Logging  Company  and  Saginaw  Timber 
Company  have  appealed  from  said  decretal  order 
and  the  w^hole  and  every  part  thereof,  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, 

NOW,  THEREOF,  if  the  said  intervening  de- 
fendants shall  prosecute  their  said  appeal  to  effect 
and  shall  answer  all  damages  and  costs  that  may  be 
awarded  against  them  if  they  shall  fail  to  make  good 
their  plea,  then  the  above  obligation  to  be  void,  other- 
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wise  to  remain  in  full  force  and  effect.     [119] 

THE  FIRST  NATIONAL  BANK  OF  SAN 

FRANCISCO. 
By    HUGHES,    McMICKEN,    DOVELL    & 
RAMSEY, 

Its  Solicitors. 
COATS-FORDNEY  LOGGING  COMPANY. 
SAGINAW  TIMBER  COMPANY. 

By  JOHN  C.  HOGAN, 
Their  Solicitor. 
UNITED  STATES  FIDELITY  AND  GUAR- 
ANTY COMPANY, 
[Corporate  Seal]       By  GROVER  C.  WINN, 

Its  Attorney  in  Fact. 
The  above  and  foregoing  bond  and  the  sufficiency 
of  the  surety  thereon  approved  by  me  this  18th  day 
of  December,  A.  D.  1916. 

EDWARD  E.  CUSHMAN, 
Judge  of  said  Court. 
(Filed  December  18, 1916.)     [120] 


In  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington,  Southern 
Division. 

No.  67— IN  EQUITY. 

DETROIT  TRUST  COMPANY  and  ALEXANDER 
Mcpherson,  as  Trustees, 

Plaintiffs, 

vs. 

S.  E.  SLADE  LUMBER  COMPANY  et  al., 

Defendants. 
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THE  FIRST  NATIONAL  BANK  OF  SAN  FRAN- 
CISCO, COATS -FORDNEY  LOOGINa 
COMPANY,  and  SAGINAW  TIMBER 
COMPANY, 

Intervenors. 
Stipulation  Re  Statement  of  Case. 
IT  IS  HEREBY  STIPULATED  AND  AGREED 
by  and  between  the  appellants  and  appellees  herein, 
by  their  respective  attorneys,  as  follows : 

(1)  That  the  statement,  including  abstract  of  the 
evidence,  copies  of  documents  and  exhibits,  attached 
to  this  stipulation  and  filed  herewith,  shall  be  deemed 
and  considered  as  an  agreed  statement  of  the  case 
for  the  purposes  of  appeal,  and  that  this  agreed  state- 
ment of  the  case,  together  with  the  transcript  of  the 
record  as  covered  by  stipulation  heretofore  signed, 
shall  be  transmitted  to  the  clerk  of  the  Circuit  Court 
of  Appeals,  as  the  record  on  appeal. 

(2)  It  shall  not  be  necessary  for  the  clerk  to  copy 
the  statement  of  the  case  attached  to  this  stipulation, 
but  the  [121]  original  thereof  may  be  transmitted 
by  the  clerk. 

Dated  this  1st  day  of  January,  1917. 

HUGHES,  McMICKEN,  DOVELL  &  RAM- 
SEY, 
JOHN  C.  HOGAN, 

Attorneys  for  Appellants. 
WALLACE  McCAMANT, 
BRIDGES  &  BRUENER, 

Attorneys  for  Appellees. 
I,  E.  E.  Cushman,  Judge  of  the  above-named  court, 
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before  whom  the  proceedings  in  the  above-entitled 
action  were  had,  do  hereby  approve  of  the  foregoing 
stipulation  and  the  agreed  statement  of  the  case  at- 
tached thereto,  and  I  hereby  certify  to  the  case  and 
the  correctness  thereof,  and  I  hereby  approve  of  the 
same. 

Dated  Jany.  2d,  1917. 

EDWARD  E.  CUSHMAN, 

Judge. 

Filed  in  the  U.  S.  District  Court,  Western  District 
of  Washington,  Southern  Division.  Jan.  2,  1917. 
Frank  L.  Crosby,  Clerk.  By  F.  M.  Harshberger, 
Deputy.     [122] 


Agreed  Statement  of  the  Case. 

No.  67— IN  EQUITY. 
DETROIT  TRUST  CO.  et  al. 

vs. 

S.  E.  SLADE  LBR.  CO.  et  al. 

Statement  of  Evidence. 
Filed  in  the  U.  S.  District  Court,  Western  Dist.  of 
Washington,    Southern    Division.     Jan.    2,    1917. 
Frank  L.    Crosby,   Clerk.    By  F.  M.  Harshberger, 
Deputy.     [123] 


vs.  Detroit  Trust  Company  et  al.  151 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern  Di- 
vision. 

No.  67— IN  EQUITY. 
DETROIT  TRUST  COMPANY  and  ALEXANDER 
Mcpherson,  as  Trustees, 

Plaintiffs, 

vs. 

S.  E.  SLADE  LUMBER  CO.  et  al.. 

Defendants. 

THE  FIRST  NATIONAL  BANK  OF  SAN  FRAN- 
CISCO, COATS - FORDNEY  LOGGING 
COMPANY  and  SAGINAW  TIMBER 
COMPANY, 

Interveners. 

Statement  of  Evidence. 

Comes  now  The  First  National  Bank  of  San  Fran- 
cisco, Coats-Fordney  Logging  Company  and  Saginaw 
Timber  Company,  intervening  defendants  and  ap- 
pellants herein  and  make  and  lodge  in  the  office  of 
the  clerk  of  this  court  the  following  statement  of  the 
evidence  offered  and  introduced  upon  the  hearing  of 
said  cause,  to  wit :     [124] 

1. 

A  certain  mortgage  executed  by  the  defendant  S. 
E.  Slade  Lumber  Company  to  the  Federal  Trust  Com- 
pany and  Milton  R.  Clark,  trustees,  duly  executed  on 
the  2d  day  of  June,  1915,  and  recorded  ui  the  manner 
as  provided  by  law,  a  true  copy  of  wliich  is  hereto 
attached  and  made  a  part  hereof. 
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2. 
A  certain  creditors'  agreement  executed  on  the 
30th  day  of  April,  1915,  between  certain  creditors 
secured  under  said  mortgage  last  above  referred  to, 
a  true  copy  of  which  creditors'  agreement  is  hereto 
attached  and  made  a  part  hereof, 

3. 
The  Lacey  cruise,  referred  to  in  the  mortgage 
sought  to  be  foreclosed  herein,  a  copy  of  which  mort- 
gage is  attached  to  the  bill  of  complaint  of  the  De- 
troit Trust  Company  and  Alexander  McPherson  in 
this  cause,  shows  the  amount  of  merchantable  timber 
upon  said  mortgaged  premises  at  the  date  thereof  to 
have  been  652  million  feet,  and  it  is  shown  by  the  evi- 
dence that  subsequent  thereto  and  prior  to  the  first 
day  of  August,  1914,  there  had  been  logged  and  sold 
100  million  feet  of  timber,  and  that  no  logging  had 
been  done  thereafter  prior  to  the  appointment  of  the 
receiver  herein. 

4. 
At  the  time  of  the  appointment  of  the  receiver 
herein,  P.  E.  Bowles  and  A.  P.  Welsh,  two  of  the 
three  trustees  named  in  the  creditors'  agreement 
herein  above  mentioned,  by  telegram  to  the  clerk  of 
the  court,  requested  the  appointment  of  a  receiver  as 
prayed  for  in  said  petition.     [125] 

5. 
The  intervening  defendants  offered  and  read  in 
evidence  the  following  affidavits : 

Affidavit  of  Hennan  Walker. 
The  affidavit  of  HERMAN  WALKER,  which,  so 
far  as  material,  was  as  follows : 
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I  am  a  member  of  the  logging  firm  of  Walker  Bros., 
of  Hoquiam,  Washington,  engaged  in  logging  opera- 
tions on  the  Hump  tulips  River.  We  have  an  annual 
operation  of  10  or  15  million  feet  of  logs.  I  am  ac- 
quainted with  the  timber  tract  known  as  the  S.  E. 
Slade  Lumber  Company  timber,  and  in  my  opinion 
there  is  practically  no  fire  risk  in  connection  with 
this  timber.  It  is  situated  in  the  fog  belt  close  to  the 
coast.  I  would  regard  the  fire  risk  as  one-half  of 
one  per  cent.  The  Humptulips  Logging  Company 
has  never  done  any  logging  on  the  Humptulips  River 
or  elsewhere  to  my  knowledge. 

Afl&davit  of  A.  J.  Morley. 

The  affidavit  of  A.  J.  MORLEY,  which,  so  far  as 
material,  was  as  follows: 

I  am  manager  of  the  Saginaw  Timber  Company, 
which  is  a  logging  corporation  and  I  have  been  en- 
gaged in  the  logging  business  in  Grays  Harbor 
County  and  am  familiar  with  logging  operations 
there  in  for  the  past  ten  years.  I  am  acquainted 
with  the  Slade  Lumber  Company  tract  of  timber  in 
controversy;  and  during  the  time  the  Warren  Com- 
pany was  logging  it  in  1912-14, 1  visited  their  camps 
and  was  over  the  property  to  a  considerable  extent. 
The  timber  comprising  the  S.  E.  Slade  Lumber 
Company  tract  is  green,  standing  timber  situated 
not  far  from  the  ocean,  and  in  a  section  where  rains 
and  fogs  are  abundant  and  regular  except  in  the 
latter  months  of  summer  and  early  fall,  and  the 
danger  in  this  region  from  fire  [126]  to  green, 
standing   timber  is   extremely   slight.     When   fire 
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gets  into  green  timber  of  the  character  of  this  tract 
it  does  practically  no  damage. 

I  am  familiar  with  the  terms  of  the  contract  en- 
tered into  by  the  receiver  with  the  Humptulips 
Logging  Company  in  this  case.  I  have  gone  over 
this  contract  and  studied  it  over  carefully.  If  I 
were  a  timber  owner  I  would  never  make  such  a 
contract  with  a  logger.  I  regard  this  contract  as 
highly  detrimental  to  the  interests  of  the  third 
mortgagees  and  general  creditors  of  the  Slade  Lum- 
ber Company  situated  as  the  Saginaw  Timber  Com- 
pany and  the  Coats-Fordney  Logging  Company. 
In  my  experience  in  logging  operations  I  have  never 
known  a  contract  of  similar  terms  to  be  made. 

The  feature  of  the  contract  allowing  the  Hump- 
tulips  Logging  Company  the  cost  of  logging  plus 
$1  per  M  feet  profits^  is  unusual,  extraordinary,  and 
unreasonable,  and  a  profit  of  $1  under  such  circum- 
stances would  be  grossly  excessive  in  my  belief. 

The  contract  is  loose  as  to  what  shall  constitute 
logging  expenses,  and  it  would  seem  to  be  possible 
under  the  contract  for  the  logger  to  build  up  an  ex- 
tensive and  expensive  logging  plant  under  the  head 
of  logging  expenses,  to  say  nothing  of  the  oppor- 
tunities afforded  for  the  inclusion  of  improper 
charges.  However  bad  the  judgment  of  the  logger 
may  be  in  incurring  an  item  of  expense  of  any  mag- 
nitude, it  becomes  immaterial  to  the  logger,  since 
the  logs  must  bear  the  burden.  This  feature  of  the 
contract  is  rendered  still  more  objectionable  by  the 
fact  that,  the  logger,  through  its  boom  and  driving 
companies,  is  receiving  $1.25  per  M  feet  for  driving 
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and  booming  the  logs,  and  owing  to  a  total  lack  of 
[127]  proper  provisions  in  the  contract,  many 
items  of  expense  (example,  overhead)  which  should 
be  borne  wholly  or  in  part  by  driving  and  booming, 
can  be  thrown  wholly  into  logging  expense  and  the 
material  tendency  will  be  that  way. 

The  interest  of  the  creditors  is  not  adequately  pro- 
tected by  a  proper  provision  requiring  the  logger  to 
remove  all  timber  capable  of  making  saw  logs.  The 
expression  "all  merchantable  timber"  is  a  most 
elastic  and  uncertain  expression. 

The  lack  of  any  requirement  in  the  contract  that 
the  logs  shall  be  graded  when  scaled  and  sold,  is  a 
vicious  feature,  for  the  contract  would  permit  of 
the  sale  of  logs  on  "camp  run"  under  scaling  con- 
ditions resulting  in  a  reduction  of  the  number  of  M 
feet,  at  the  expense  of  a  higher  price  per  M  feet, 
thereby  giving  the  operation  a  fictitious  appearance 
of  advantage  to  the  creditors,  when  in  reality  it 
might  be  otherwise. 

The  aspect  of  the  contract  permitting  the  logger 
to  throw  up  the  contract  on  60  days  notice  is  bad, 
and  no  timber  owner  should  make  such  a  contract 
with  a  logger.  This  would  enable  the  logger  to  cut 
such  of  the  timber  as  may  be  deemed  advantageous 
to  log  and  then  throw  up  the  contract,  leaving  the 
most  expensive  and  difficult  part  of  the  work  to  be 
done. 

In  considering  this  contract  the  facts  must  be 
taken  into  account,  that  if  the  contract  was  carried 
out  it  will  cover  a  long  period  of  years,  and  the  log- 
ging company  pays  none  of  the  interest  charges, 
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taxes  or  other  carrying  charges  of  the  timber,  all 
of  which  are  borne  by  the  creditors,  and  which  if 
taken  into  account  would  reduce  the  value  received 
by  the  creditors  for  stumpage  far  below  the  appar- 
ent $3  [128]  per  thousand  mentioned  in  the  con- 
tract. The  contract,  to  a  great  extent,  has  the  result 
that  the  logging  company  may  speculate  on  the 
future  with  this  large  tract  of  timber  tied  up.  I 
would  consider  a  sale  of  the  stumpage  at  the  present 
time  for  $2.25  per  thousand,  payable  in  cash  or  in- 
terest-bearing securities  a  better  deal  for  the  credi- 
tors than  this  contract,  even  if  the  Humptulips  Log- 
ging Company  should  live  up  to  it. 

Affidavit  of  Hubert  Schafer. 

The  affidavit  of  HUBERT  SCHAFER,  which,  so 
far  as  material,  was  as  follows : 

I  am  a  practical  logger  engaged  in  the  logging 
business  in  Grays  Harbor  County  and  I  am  a  mem- 
ber of  the  firm  of  Schafer  Bros.  Logging  Co.  of  said 
county;  that  our  firm  is  logging  timber  at  the  rate 
of  30  million  a  year,  principally  fit.  I  have  charge 
of  the  sale  of  logs  of  our  firm  to  the  mills  on  Grays 
Harbor  at  the  present  time  and  for  about  six 
months  last  past  our  firm  has  had  a  sales  contract 
with  a  mill  company  in  Grays  Harbor  for  all  our 
fir  logs  on  what  is  known  as  "camp  run"  or 
"straight,"  as  it  is  sometimes  called,  that  is  the  logs 
are  not  graded  at  all.  Under  our  contract  the  pur- 
chaser was  required  to  take  all  our  fir  logs  in  this 
way  up  to  July  1,  1916,  at  $11  per  thousand,  and 
since  July  1,  1916,  we  are  being  paid  $10, — and  we 


vs.  Detroit  Trust  Company  et  al.  157 

did  sell  nearly  all  our  fir  logs  that  way,— for  our  fir 
logs  under  this  contract,  on  a  basis  of  "camp  run" 
or ' '  straight. ' '  Our  fir  timber  from  which  these  logs 
are  cut  is  good  average  fir  timber.  There  are  three 
methods  in  use  on  Grays  Harbor  in  marketing  logs, 
— one  is  to  sell  them  "camp  run"  or  "straight" 
[129]  as  we  are  doing  with  our  fir;  a  second  method 
is  gradiug  them  into  No.  1,  No.  2  and  No.  3;  and  the 
third  is  to  grade  them  into  Grades  Nos.  1  and  2.  A 
practice  I  have  known  to  prevail  to  some  extent  on 
Grays  Harbor  in  the  sale  of  logs  also  has  been  to  cut 
the  rough  and  poor  logs,  which  would  naturally  make 
No.  3  logs,  into  higher  grade  logs  by  reducing  the 
number  of  M  feet,  so  that  in  this  way  the  seller  would 
receive  the  same  amount  of  money  for  fewer  number 
of  M  feet  of  logs. 

The  affidavit  of  G.  S.  HARRIS,  which  was  in  sub- 
stance the  same  as  the  affidavit  of  Walker. 

6. 

The  following  docmnents  were  offered  and  received 
in  evidence. 

A  written  contract  between  S.  E.  Slade  Lumber 
Company  and  Warren  Company,  executed  July  31, 
1912,  attached  to  the  affidavit  of  A.  J.  Morley  as  Ex- 
hibit "A,"  a  true  copy  of  which  is  hereto  attached 
and  made  a  part  hereof. 

A  notice  of  forfeiture  by  the  S.  E.  Slade  Lumber 
Company  to  the  Warren  Company  for  its  failure  to 
comply  with  the  terms  of  Warren  contract,  a  copy 
of  which  is  hereto  attached  and  marked  Exhibit  "B" 
and  made  a  part  hereof. 
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An  assignment  of  a  certain  written  option  dated 
June  19,  1914,  of  the  Warren  Company  to  the  S.  E. 
iSlade  Lumber  Company,  assignment  and  transfer- 
ring the  rights  of  S.  E.  Slade  Lumber  Company 
therein  to  H.  B.  Brown,  identified  as  Exhibit  "C," 
a  true  copy  of  which  is  hereto  attached  and  made  a 
part  hereof.     [130] 

The  record  of  the  board  of  trustees  of  the  Hump- 
tulips  Logging  Company,  a  true  copy  of  which  was 
by  agreement  of  parties  and  consent  of  the  court  sub- 
stituted for  the  original  and  is  hereto  attached  and 
made  a  part  hereof  and  marked  as  Exhibit  "D." 

A  written  transfer,  dated,  July  27,  1914,  by  the 
Warren  Company  to  the  Humptulips  Logging  Com- 
pany, made  in  pursuance  of  the  exercise  of  the  op- 
tion above  described,  a  copy  of  which  is  hereto  at- 
tached and  made  a  part  hereof  and  marked  Exhibit 
"E." 

A  copy  of  the  release  and  satisfaction  by  the  S.  E. 
Slade  Lumber  Company  to  the  Warren  Company  of 
all  obUgations  arising  under  the  above-described 
contract  of  July  31, 1912,  which,  omitting  signatures, 
was  admitted  by  the  appellees  to  be  in  all  respects 
a  true  copy  of  the  original,  a  copy  of  the  same  being 
hereby  attached  and  made  a  part  of  this  statement 
(marked  Petitioners'  Exhibit  *'D.") 

Affidavit  of  A.  J.  Morley. 

7. 
The  intervening  defendants  also  offered  and  read 
in  evidence  the  second  affidavit  of  A.  J.  MORLEY, 
describing  the  documents  above  mentioned,  except 


vs.  Detroit  Trust  Company  et  al.  159 

the  recording  of  the  proceedings  of  the  board  of  trus- 
tees of  the  Hiunptulips  Logging  Company,  and  con- 
taining the  following:     [131] 

The  Warren  Company  commenced  logging  opera- 
tions under  its  contract  and  continued  to  log  there- 
under and  make  their  monthly  payments  up  to  the 
month  of  April,  1914,  and  during  that  interval  cut 
and  put  into  the  water  approximately  70i  million  feet 
of  timber,  about  50  million  of  which  was  marketed 
and  about  20  million  of  which  remains  in  and  on 
the  Humptulips  river. 

The  Warren  Company  failed  to  make  the  monthly 
payment  of  $12,500  due  April,  1914,  under  its  con- 
tract with  the  S.  E.  Slade  Lumber  Company,  and  on 
or  about  the  26th  of  May,  1914  the  latter  company 
under  the  provisions  of  paragraph  9  of  its  contract 
with  the  Warren  Company  served  notice  of  for- 
feiture, (a  copy  of  which  is  attached  to  this  state- 
ment). 

Thereafter  on  June  19,  1914,  the  Warren  Com- 
pany gave  to  the  S.  E.  Slade  Lumber  Company  a 
written  option  (a  copy  of  w^hich  is  attached  to  this 
statement). 

Thereafter  the  S.  E.  Slade  Lumber  Company, 
without  any  consideration,  as  affiant  is  informed  and 
believes,  assigned  the  said  option  to  H.  P.  Brown, 
then  vice-president  of  the  S.  E,  Slade  Lumber  Com- 
pany, who  between  the  dates  of  June  19,  1914  and 
July  27,  1914,  interviewed  the  various  general  cred- 
itors of  Warren  Company  and  obtained  from  them, 
or  a  majority  of  them,  an  understanding  to  the  ef- 
fect that  such  creditors  except  about  $20,000  of  labor 
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liens,  would  wait  for  their  pay  until  the  same  could 
be  realized  out  of  the  sale  of  the  20  million  feet  of 
logs  in  the  Humptulips  river  above  referred  to,  and 
thereafter  proceeded  to  incorporate  the  Humptulips 
Logging  Company.  That  the  incorporators  of  the 
Humptulips  Logging  Company  were  H.  P.  Brown, 
vice-president  of  the  Slade  Lumber  Company,  W.  B. 
Mack,  manager  of  the  [132]  S.  E.  Slade  Lumber 
Co.,  and  one  C.  A.  Pitchford,  an  employee  of  the  S. 
E.  Slade  Lumber  Co.,  and  that  the  articles  if  incor- 
poration of  said  company  were  filed  July  18,  1914, 
and  its  authorized  capital  was  $100,000. 

That  the  value  of  the  S.  E.  Slade  Lumber  Com- 
pany tract  of  timber  in  controversy  is  materially  and 
seriously  influenced  and  affected  by  the  question  of 
whether  or  not  the  parties  controlling  the  timber 
control  also  the  driving  and  booming,  and  the  vari- 
ous easements  and  rights  of  way,  including  dams  and 
logging  roads  conveyed  by  the  Warren  Company  to 
the  Humptulips  Logging  Company. 

That  the  mill  of  the  S.  E.  Slade  Lumber  Company 
has  been  idle  for  about  two  years  last  past.    [133] 

Exhibit  *'A-1"— Agreement,  April  30, 1915,  Between 
The  First  National  Bank  of  San  Francisco,  et 
al.,  and  Sudden  Estate  Company,  a  Corporation. 
THIS  AGREEMENT,  Made  this   30th  day  of 
April,  1915,  by  and  between  The  First  National  Bank 
of  San  Francisco,  and  American  National  Bank  of 
San   Francisco,   corporations  organized   under  the 
national    banking   laws    of   the   United    States    of 
America,  Welch  &  Company,  a  corporation  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of 
the    State   of   California,    Coats-Fordney   Logging 
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Company,  a  corporation  organized  under  the  laws  of 
the  State  of  Michigan,  Saginaw  Timber  Company,  a 
corporation  organized  under  the  laws  of  the  State  of 
Michigan,  Slade- Wells  Logging  Company,  a  cor- 
poration organized  under  the  laws  of  the  State  of 
California,  United  States  National  Bank  of  Port- 
land, a  corporation  organized  under  the  national 
banking  laws  of  the  United  States  of  America, 
Humptulips  Logging  Company,  a  corporation  organ- 
ized under  the  laws  of  the  State  of  Washington,  and 
Sudden  Estate  Company,  a  corporation  organized 
under  the  laws  of  the  State  of  California. 

WITNESSETH :  That  the  parties  hereto  are  cred- 
itors of  the  S.  E.  Slade  Lumber  Company,  herein- 
after called  the  Lumber  Company,  and  said  Lumber 
Company  represents  that  it  is  indebted  to  the  parties 
hereto  in  the  sum  of  $531,272.16,  and  that  it  is  in- 
debted to  other  creditors  in  smaller  amounts  aggre- 
gating $121,963.27 ;  and  that  said  Lumber  Company 
has  at  the  present  time  an  outstanding  bond  issue, 
the  principal  sum  of  wdiich  is  $550,000,  secured  by 
first  mortgage  upon  certain  of  its  property,  running 
to  the  Detroit  Trust  Company,  Detroit,  Michigan, 
and  Alexander  McPherson,  as  trustees,  and  is  also 
indebted  in  the  further  sum  of  $69,000,  secured  by  a 
second  mortgage  upon  its  property  running  to  the 
Detroit  Trust  Company  of  Detroit,  Michigan. 

And  said  Lumber  Company  represents  that  it  is 
without  available  means  with  w^hich  to  meet  the  pay- 
ments and  obligations  required  to  be  made,  kept  and 
performed  by  the  terms  and  conditions  of  the  said 
two  mortgages  last  referred  to,  and  the  said  [134] 
Lumber  Company  represents  that  it  will  require  the 


162      First  Nat.  Bank  of  San  Francisco  et  al. 

sum  of  $75,000  during  the  ensuing  twelve  months  to 
meet  the  requirements  in  said  mortgages  for  the  pay- 
ment of  taxes,  insurance  and  interest  on  bonds,  ex- 
chisive  of  the  retiring  of  $50,000  of  the  principal  sum 
of  the  bond  issue  secured  by  said  first  mortgage,  and 
also  to  meet  certain  expenses  incident  to  taking  care 
of  the  property  with  a  view  to  keeping  the  insurance 
rates  at  the  lowest  practicable  figure. 

NOW,  THEREFOEE  The  parties  hereto  agree 
that  they  will  severally  advance  during  the  next 
twelve  months  upon  the  conditions  hereinafter  set 
forth,  the  amounts  set  opposite  their  respective 
names,  to  be  loaned  to  the  S.  E.  Slade  Lumber  Com- 
pany for  the  payment  of  taxes,  insurance  and  inter- 
est on  bonds,  and  the  expenses  of  taking  care  of  the 
property  of  the  said  company  for  the  purpose  of 
keeping  the  insurance  premiums  at  the  lowest  prac- 
ticable figure,  viz.: 

Names  Amounts 
The  First  National  Bank  of  San  Fran- 
cisco   $28,650.00 

American   National  Bank  of   San   Fran- 
cisco      13,425.00 

Welch  &  Company 14,100.00 

Coats-Fordney  Logging  Company 5,025.00 

Saginaw  Timber  Company 1,200.00 

Slade-Wells  Logging  Company 4,575.00 

United    States   National   Bank    of   Port- 
land       3,525.00 

Humptulips  Logging  Company 975.00 

Sudden  Estate  Company 3,525.00 

$75,000.00 
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The  conditions  upon  which  said  advances  are  to  be 
made  are  as  follows: 

First.  Said  moneys  shall  be  advanced  in  the 
amounts  and  at  the  times  to  be  fixed  by  George  A. 
Kennedy,  representing  The  First  National  Bank  of 
San  Francisco,  P.  E.  Bowles,  representing  The 
American  National  Bank  of  San  Francisco,  and  A. 
P.  Welch,  representing  Welch  &  Company. 

Second.  Such  moneys  shall  be  paid  by  the  resfjcc- 
tive  parties  hereto  to  the  first  Federal  Trust  Com- 
pany of  San  Francisco,  to  be  disbursed  by  such  com- 
pany as  hereinafter  provided.     [135] 

Third.  The  Lumber  Company  shall  execute  its 
promissory  note,  payable  to  each  of  the  respective 
parties  hereto  for  the  amount  advanced  by  it,  and 
shall  deliver  said  note  to  such  Trust  Company  to  be 
by  it  delivered  to  the  payee  upon  the  payment  by 
the  payee  of  the  amount  of  such  note  to  such  Trust 
Company.  Said  notes  shall  be  payable  one  day 
after  date,  and  shall  bear  interest  at  the  rate  of  six 
(6)  per  cent  per  annum,  and  shall  be  secured  by  the 
mortgage  hereinafter  referred  to,  and  payment  of 
the  same  shall  be  enforced  at  the  same  time  and  in 
the  same  manner  as  payment  of  the  other  indebted- 
ness of  said  Lumber  Company  held  by  the  parties 
hereto. 

Fourth.  That  said  Lumber  Company,  by  and 
with  the  consent  of  the  Detroit  Trust  Company  of 
Detroit,  Michigan,  execute  and  deliver  to  the  First 
Federal  Trust  Company  of  San  Francisco,  a  mort- 
gage covering  all  of  its  property,  real  and  personal, 
to  secure  the  indebtedness  of  the  several  parties 
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hereto,  and  also  the  indebtedness  due  to  the  other, 
creditors  hereinbefore  referred  to  and  also  to  secure 
such  sums  as  may  be  advanced  by  any  of  the  respec- 
tive parties  hereto  under  the  terms  of  this  agree- 
ment, such  mortgage  to  be  in  form  satisfactory  to 
said  George  A.  Kennedy  and  P.  E.  Bowles  and  A.  P. 
Welch,  and  subject  only  to  the  mortgage  to  the 
Detroit  Trust  Company  and  Alexander  McPherson 
and  said  second  mortgage  to  the  Detroit  Trust  Com- 
pany hereinbefore  referred  to. 

Fifth.  That  there  be  delivered  to  such  Trust 
Company  eight  thousand  (8000)  shares  of  the  capital 
stock  of  said  Lumber  Company  as  further  security 
for  the  payment  of  the  indebtedness  to  be  secured  by 
said  mortgage,  such  stock  to  be  placed  in  the  name  of 
such  person  or  corporation,  as  pledgee  or  trustee,  as 
may  be  designated  by  said  George  A.  Kennedy,  P.  E. 
Bowles  and  A.  P.  Welch,  and,  at  the  discretion  of 
said  last-named  parties,  to  be  voted  by  such  trustee 
or  pledgee. 

Sixth.  That  arrangements  satisfactory  to  said 
George  A.  Kennedy,  P.  E.  Bowles  and  A.  P.  Welch 
be  made  by  the  said  [136]  Lumber  Company  with 
the  Detroit  Trust  Company  to  have  the  bonds  now 
due  or  falling  due  during  the  next  twelve  months 
carried  without  commencing  proceedings  to  fore- 
close the  mortgage  securing  the  same,  said  Detroit 
Trust  Company  to  agree  that  no  proceedings  for 
foreclosure  of  either  the  first  mortgage  or  second 
mortgage  held  by  it  shall  be  begun  during  that 
period.  Said  Detroit  Trust  Company  likewise  to 
agree  to  carry  the  bonds  falling  due  during  the  fur- 
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ther  period  of  twelve  additional  months  thereafter, 
and  likewise  that  no  foreclosure  proceedings  shall  be 
begun  during  such  further  period  provided  that  the 
interest  upon  said  bonds  and  insurance  and  taxes 
upon  the  property  covered  by  the  mortgages  held  by 
said  Detroit  Trust  Company  are  kept  paid  during 
such  additional  twelve  months. 

Seventh.  That  all  of  the  unsecured  creditors  of 
said  Lumber  Company  not  parties  to  this  agreement 
make,  execute  and  deliver  to  said  First  Federal 
Trust  Company  assignments  of  their  demands 
against  said  Lumber  Company  in  form  satisfactory 
to  said  George  A.  Kennedy,  P.  E.  Bowles  and  A.  P. 
Welch  together  with  authorization  to  said  last-named 
parties  to  cause  said  Trust  Company  to  forbear 
bringing  any  suit  or  action  upon  such  claims  against 
the  Lumber  Company  during  the  period  of  two  years 
from  the  date  hereof,  or  during  such  lesser  period 
during  which  the  parties  hereto  may  provide  for  the 
payment  of  the  taxes,  insurance  and  interest  as 
aforesaid,  and  with  authority  to  said  Trust  Com- 
pany to  commence  suit  upon  such  claims  when  so 
directed  by  said  George  A.  Kennedy,  P.  E.  Bowles 
and  A.  P.  Welch. 

Said  Lumber  Company  shall  place  in  the  hands  of 
said  George  A.  Kennedy,  P.  E.  Bowles  and  A.  P. 
Welch  a  statement  showing  the  amount  due  from  it 
to  each  of  its  creditors,  with  a  written  admission  by 
each  creditor  that  no  more  than  such  amount  is  due 
to  it. 

Eighth.  That  the  Lumber  Company  shall  waive 
the  benefit  of  all  Statutes  of  Limitations  to  the  satis- 
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faction  of  said  George  A.  Kennedy,  P.  E.  Bowles  and 
A.  P.  Welch,  during  the  period  for  [137]  which 
the  creditors  agree  to  forbear  bringing  suits  upon 
their  demands. 

Ninth.  That  all  moneys  advanced  by  the  parties 
hereto  shall  be  paid  out  by  the  said  First  Federal 
Trust  Company  directly  for  the  purposes  for  which 
such  moneys  are  to  be  loaned,  to  wit,  the  payment  of 
taxes,  insurance,  interest  on  bonds,  and  other  ex- 
penses as  hereinbefore  set  forth. 

Tenth.  So  many  of  the  directors  of  said  Lumber 
Company  as  may  be  required  by  the  said  George  A. 
Kennedy  P.  E.  Bowles  and  A.  P.  Welch  to  place  their 
resignations  in  the  hands  of  said  three  persons  last 
named,  so  that  their  successors  may  be  elected, 
whenever  the  said  three  persons  last  named  may 
desire. 

Eleventh.  Any  advances  that  may  be  made  pur- 
suant to  the  provisions  of  this  agreement  to  be  first 
repaid  to  the  parties  advancing  the  same  before  any 
of  the  other  moneys  owing  by  said  Lumber  Com- 
pany except  those  secured  by  the  said  mortgages  to 
the  Detroit  Trust  Company,  shall  be  paid. 

Twelfth.  It  is  understood  that  one  of  the  smaller 
creditors  of  the  Lumber  Company  lives  in  New  Zea- 
land, and  in  the  discretion  of  said  George  A.  Ken- 
nedy, P.  E.  Bowles  and  A.  P.  Welch,  this  agreement 
may  be  declared  operative  without  securing  his  con- 
sent, the  Lumber  Company  assuming  the  responsi- 
bility, however,  of  obtaining  his  consent  thereto. 

The  said  George  A.  Kennedy,  P.  E.  Bowles  and 
A.  P.  Welch,  their  successor  or  successors,  shall  have 
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power  only  to  act  unanimously  and  not  by  a 
majority. 

This  agreement  may  be  executed  in  separate  copies 
by  the  several  parties  hereto. 

The  said  George  A.  Kennedy,  P.  E.  Bowles  and  A. 
P.  Welch  may  in  their  discretion,  and  at  the  expense 
of  said  Lumber  Company,  have  made  a  complete 
audit  of  the  affairs  of  said  Lumber  Company,  and  if 
upon  the  information  disclosed  by  such  audit,  or 
upon  other  information  satisfactory  to  them,  they 
are  satisfied  that  [138]  the  condition  of  said  Lum- 
ber Company  is  as  represented  in  this  agreement, 
then  they  shall,  when  the  same  has  been  signed  by 
all  of  the  parties,  and  the  signed  copies  have  been 
delivered  to  said  three  persons  in  this  paragraph 
named,  declare  this  agreement  operative  by  a  writ- 
ing mailed  to  each  of  the  signers  thereof. 

In  the  event  of  the  resignation,  removal  or  death 
of  the  representative  of  either  of  the  parties  hereto 
in  Paragraph  First  named,  a  new  representative  may 
be  appointed  by  such  party,  by  written  notice  served 
upon  the  remaining  representatives.  Any  of  such 
parties  may,  by  written  notice  likewise  served  upon 
the  remaining  representatives,  remove  its  represen- 
tative at  any  time,  and  wherever  the  said  George  A. 
Kennedy,  P.  E.  Bowles  and  A.  P.  Welch  are  herein 
referred  to,  the  said  names  shall  be  taken  to  include 
and  apply  to  any  successor  or  successors  of  said  per- 
son or  persons  appointed  as  herein  provided. 

It  is  understood  that  the  undersigned  shall  not 
bring  any  suit  or  action  upon  their  claims  against 
the  Lumber  Company  during  such  period  for  which 
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they  may  provide  the  additional  moneys  to  be  loaned 
to  said  Lumber  Company  as  aforesaid,  provided, 
however,  that  said  George  A.  Kennedy,  P.  E.  Bowles 
and  A.  P.  Welch  may  in  their  discretion  at  any  time 
cause  suit  to  be  brought  or  other  appropriate  pro- 
ceedings commenced  to  foreclose  the  mortgage  or 
mortgages  to  be  given  by  said  Lumber  Company  to 
secure  the  indebtedness  of  the  parties  hereto  and  the 
other  creditors  hereinbefore  referred  to,  and  to  that 
end  the  parties  hereto  agree  to  assign  their  demands 
against  said  Lumber  Company  to  said  Trust  Company 
when  called  upon  by  said  last  named  parties  so  to  do. 

This  agreement  is  made  for  the  benefit  of  the  par- 
ties hereto  only,  and  not  for  the  benefit  of  others. 

IN  WITNESS  WHEREOF,  the  parties  hereto 
have  caused  these  presents  to  be  executed  by  their 
respective  officers  thereunto  duly  authorized,  and 
their  respective  corporate  seals  to  be  affixed,  the  day 
and  year  first  above  written.     [139] 

Exhibit    "A-2"— Contract   Between   S.    E.    Slade 
Lumber  Co.  and  First  Federal  Trust  Company 
of  San  Francisco. 
THIS  INDENTURE,  made  as  of  the  2d  day  of 
June,  A.  D.  1915,  between  S.  E.  Slade  Lumber  Com- 
pany, a  corporation  incorporated  under  and  by  vir- 
tue of  the  laws  of  the  State  of  California  and  having 
its  principal  office  for  the  conduct  of  its  business  in 
the  city  and  county  of  San  Francisco,  in  said  State, 
(and  being  duly  authorized  to  do  business  in  the 
State  of  Washington),  party  of  the  first  part  (here- 
inafter  called   "mortgagor"),    and   First    Federal 


vs.  Detroit  Trust  Company  et  al.  169 

Trust  Company  of  San  Francisco,  a  corporation  in- 
corporated under  and  by  virtue  of  the  laws  of  the 
State  of  California,  and  having  its  principal  office 
for  the  conduct  of  its  business  in  the  city  and  county 
of  San  Francisco,  in  said  State,  and  Milton  R.  Clark 
of  said  city  and  county  of  San  Francisco  as  trustee, 
parties  of  the  second  part  (hereinafter  called  "mort- 
gagees"). 

WITNESSETH:  That  in  consideration  of  the 
sum  of  twenty-five  thousand  dollars  ($25,000)  loaned 
to  the  mortgagor  by  The  First  National  Bank  of 
San  Francisco,  a  national  banking  corporation,  The 
American  National  Bank  of  San  Francisco,  a 
national  banking  corporation,  Welch  and  Company 
a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  California,  Coats-Fordney  Logging 
Company,  a  corporation  organized  and  existing  un- 
der the  laws  of  the  State  of  Washington,  Saginaw 
Timber  Company,  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  State  of  Washington 
Slade- Wells  Logging  Company,  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  State  of  Cali- 
fornia, United  States  National  Bank  of  Portland, 
Oregon,  a  corporation  organized  under  the  national 
banking  laws  of  the  United  States,  Humptulips  Log- 
ging Company,  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Washington,  and  Sud- 
den Estate  Company,  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  California, 
in  the  proportions  and  evidenced  by  the  promissory 
notes  of  the  Mortgagor  as  hereinafter  described ;  and 
in  consideration     [140]     of  such  further  sums  of 
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money  as  may  be  advanced  to  or  for  the  account  of 
the  mortgagor  by  the  said  nine  corporations  last 
above  mentioned  or  any  of  them,  as  hereinafter  in 
this  instrument  mentioned;  and  in  consideration  of 
the  indebtedness  of  the  mortgagor  S.  E.  Slade  Lum- 
ber company  to  various  corporations  and  individuals 
as  hereinafter  mentioned  and  described  amounting  to 
the  sum  of  five  hundred  eighty  thousand,  nine  hun- 
dred forty-three  and  79/100  dollars  ($580,943.79), 
said  mortgagor,  S-.  E.  Slade  Lumber  Company  has 
granted,  bargained,  sold  and  conveyed  and  by  these 
present  does  grant,  bargain,  sell  and  convey,  unto 
the  mortgagees.  First  Federal  Trust  Company  of 
San  Francisco,  and  Milton  R.  Clark,  Trustees,  their 
successors  and  assigns,  all  of  the  following  described 
real  and  personal  property,  situate  in  the  county  of 
Chehalis  State  of  Washington,  viz: 

First.  All  of  the  lands,  waterfront,  timber  and 
other  property  hereinafter  described,  together  with 
all  the  buildings,  structures  and  improvements  of 
every  kind  and  character  that  are  now,  or  may  here- 
after be  placed  upon  said  lands,  and  all  the  rights, 
ways,  privileges,  servitudes,  appurtenances  and  pre- 
scriptions thereto  belonging  or  in  anywise  appertain- 
ing, and  especially  including  all  lumber  mills  and 
lumber  mill  plants,  saw-mills,  planing-mills0 
machine-shops,  sheds,  pump-houses,  blacksmith- 
shops,  bars,  oil-houses,  boilers,  engines,  pumps, 
machinery,  sprinkler  systems,  fire  apparatus,  kilns, 
power-houses,  tools,  fixtures,  furniture,  appliances, 
shafting,  conveyors,  electric  apparatus,  office  build- 
ings, logging-roads,  tramways,  railways  and  appurte- 
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nances,  rolling  stock,  locomotives  and  cars,  loaders, 
rails,  ties,  stations,  platforms,  lumber  and  logging 
camps  and  equipments,  mill  sites  and  lumber-yards, 
booms,  dwelling-houses,  wharves  and  planking,  pat- 
terns, boats,  tanks,  burners,  horses,  trucks  and 
wagons,  and  the  entire  plants  and  equipments  and  all 
improvements  or  additions,  now  or  that  hereafter 
may  be  erected  or  located  on  any  of  said  lands  or 
premises,  or  which  are  or  may  hereafter  be  connected 
with,  appertaining  to,  or  used  in  connection  with  the 
same,  now  owned  or  hereafter  acquired,  and  all  sub- 
stitutions, replacements  or  renewals  or  additions  to 
said  lands,  premises  and  propertj^,  or  any  part 
thereof,  and  all  lands  and  other  property  which  may 
be  added  thereto,  and  all  the  timber  and  other  forest 
products  on  said  lands  and  premises,  or  any  of  them, 
or  that  hereafter  may  be  thereon;  and  all  personal 
property  whether  enumerated  hereinbefore  or  not, 
now  owned,  or  which  shall  be  hereafter  acquired  by 
the  Lumber  Company,  which  [141]  shall  be  situ- 
ated upon  the  real  property  hereinafter  described, 
or  which  shall  be  used  in  connection  with  any  enter- 
prise which  shall  be  located  thereon,  excepting  all 
logs,  lumber,  and  kindred  products  paid  for,  in 
booms  or  on  mill  premises. 

A  particular  description  of  said  lands  and  premises 
is  as  follows : 

All  those  certain  pieces  or  parcels  of  land  situated 
in  the  County  of  Chehalis,  State  of  Washington, 
known  and  described  as  follows : 

Lots  one  (l),two  (2),  three  (3)  and  four  (4)  in  Block 
''C";  Lots  one  (1),  two  (2),  three  (3)  and  four  (4) 
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in  Block  "D";  all  of  Blocks  ''F,"  ''G,"  and  "H"; 
Lot  one  (1)  in  Block  fourteen  (14);  Lots  one  (1), 
two  (2),  three  (3),  four  (4),  five  (5)  and  six  (6),  in 
Block  fifteen  (15)  ;  Lots  one  (1),  two  (2),  three  (3), 
four  (4),  five  (5),  six  (6),  ten  (10),  eleven  (11)  and 
twelve  (12)  in  Block  sixteen  (16)  ;  Lots  one  (1)  to 
twelve  (12),  both  inclusive,  in  Block  seventeen  (17)  ; 
Lots  three  (3),  four  (4),  five  (5),  six  (6),  nine  (9) 
and  ten  (10)  in  Block  eighteen  (18)  ;  Lot  twelve  (12) 
in  Block  twenty-five  (25)  ;  Lots  eight  (8),  nine  (9), 
ten  (10),  eleven  (11)  and  twelve  (12),  in  Block 
twenty-six  (26)  ;  Chehalis  Street  South  of  the  south 
line  extended  of  the  alley  in  Block  fifteen  (15)  ; 
Newell  Street  South  of  the  south  line  extended  of  the 
alley  in  Blocks  fifteen  (15)  and  sixteen  (16)  ;  Harbor 
Street  south  of  Grant  (now  Heron)  Street;  Kansas 
Street  south  of  the  south  line  extended  of  the  alley  in 
Block  seventeen  (17) ;  Kansas  Street  between  Lot 
four  (4)  in  Block  "D"  and  Lot  twelve  (12)  in  Block 
twenty-five  (25);  the  alley  in  Block  "D";  Summit 
Street  west  of  the  east  line  of  Lot  twelve  (12),  Block 
twenty-five  (25)  extended  north  to  Lot  one  (1)  in 
Block  "C";  Harbor  Street  north  of  the  north  line 
extended  of  the  alley  in  Block  twenty-six  (26)  ;  the 
unnamed  street  lying  between  Blocks  fifteen  (15), 
sixteen  (16)  and  seventeen  (17)  on  the  north,  and 
Blocks  "G"  and  "H"  on  the  south;  all  in  Samuel 
Benn's  original  plat  of  the  town  (now  city)  of  Aber- 
deen, County  of  Chehalis,  State  of  Washington ;  said 
plat  being  recorded  in  the  office  of  the  Auditor  of  said 
County  of  Chehalis,  in  Book  (1)  of  Plats,  page 
thirty-nine  (39). 


vs.  Detroit  Trust  Company  et  al.  173 

Lot  (1),  Tract  twenty-five  (25),  and  all  of  Tract 
thirteen  (13),  Aberdeen  Tide  Lands;  all  of  the  above 
in  Lot  two  (2),  Section  nine  (9),  Township  seven- 
teen (17),  north  of  Range  nine  (9)  west  of  the  Wil- 
lamette Meridian,  in  Chehalis  County,  State  of  Wash- 
ington. 

Also  Lots  one  (1),  two  (2),  three  (3),  four  (4)  and 
five  (5)  in  Block  ''D";  and  Lots  one  (1),  two  (2), 
three  (3),  four  (4),  five  (5)  and  six  (6)  in  Block 
"E,"  in  South  Aberdeen;  Lewis  Street  [142] 
north  of  the  south  line  of  Blocks  "D"  and  ''E," 
South  Aberdeen;  all  in  Johnston's  Plat  of  South 
Aberdeen,  recorded  in  the  office  of  the  auditor  of 
said  County  of  Chehalis,  in  Book  one  (1)  of  Plats, 
page  one  hundred  twenty-five  (125)  ;  Lots  two  (2) 
and  three  (3)  in  Tract  Eleven  (11),  Aberdeen  Tide 
Lands ;  all  of  the  above  in  Lot  eight  (8),  Section  nine 
(9);  and  Lot  six  (6),  Section  ten  (10),  Township 
seventeen  (17)  north.  Range  nine  (9)  west,  Will- 
amette Meridian ;  also  the  south  half  of  the  southeast 
quarter  (S.  %  of  S.  E.  14)  of  Section  eleven  (11)  ; 
the  northeast  quarter  (N.  E.  14),  and  the  south  half 
(S.  I/2)  of  the  northwest  quarter  (N.  W.  1/4),  and  an 
undivided  one-half  interest  in  the  southeast  quarter 
(S.  E.  1/4)  of  Section  fourteen  (14)  ;  also  the  south 
half  (S.  I/2)  of  Section  fifteen  (15)  ;  the  northeast 
quarter  (N.  E.  14,),  the  east  half  of  the  northwest 
quarter  (E.  i/o  of  N.  W.  14,),  and  the  south  half 
(S.  I/2)  of  Section  twenty-one  (21)  ;  all  of  Section 
twenty-two  (22)  ;  the  east  half  of  the  northeast  quar- 
ter (E.  1/2  of  N.  E.  14,),  and  the  northwest  quarter 
(N.  W.  1/4)  of  Section  twenty-three  (23)  ;  all  of  Sec- 


174      First  Nat.  Bank  of  San  Francisco  et  al. 

tions  twenty-seven  (27)  and  twenty-eight  (28)  ;  the 
southeast  quarter  of  the  northwest  quarter  (S.  E.  i/4 
of  N.  W.  14),  the  northeast  quarter  of  the  southwest 
quarter  (N.  E.  %  and  S.  W.  i/4)  of  Section  thirty-four 
southwest  quarter  (S.  %  of  S.  W.  14),  and  the  east 
half  of  Section  thirty-two  (32)  ;  all  of  Section  thirty- 
three  (33)  ;  the  northeast  quarter  and  the  southwest 
quarter  (N.  E.  14  and  S.  W.  14)   of  Section  thirty- 
four  (34)  ;  all  in  Township  twenty-one  (21),  north  of 
Range  nine  (9)  west,  Willamette  Meridian;  also  the 
leasehold  interest  held  under  and  by  virtue  of  a  lease 
from  the  State  of  Washington  to  said  S.  E.  SLADE 
LUMBER  COMPANY  dated  March  10,  1910,   and 
recorded  May  17,  1910,  in  the  office  of  the  Auditor  of 
said  County  of  Chehalis,  in  Book  twenty-nine  (29)  of 
Miscellaneous  Records,  page  five  hundred  fifty-two 
(552),  in  and  to  part  of  Harbor  area  in  front  of  the 
following  described  property,  viz.:  Lots  two  (2)  and 
three  (3),  Tract  eleven  (11),  and  Tract  thirteen  (13), 
Aberdeen  Tide  and  Shore  Lands  more  particularly 
described  as  follows :  All  harbor  area  lying  in  front 
of  Lots  two  (2)  and  three  (3),  Tract  eleven  (11), 
Aberdeen  Tide  and  Shore  Lands,  and  bounded  by  the 
inner  and  outer  harbor  lines  and  the  northeasterly 
line  of  Lot  two  (2),  and  the  southwesterly  line  of  Lot 
three  (3)  produced  across  the  harbor  reserve  to  the 
outer  harbor  line;  also  all  harbor  area  lying  in  front 
of  Tract  thirteen   (13),  Aberdeen  Tide  and  Shore 
Lands  and  bounded  on  the  northwesterly  side  by  the 
inner  harbor  line,  and  on  the  southeasterly  side  by  the 
outer  harbor  line,  and  on  the  southwesterly  side  by  a 
line  drawn  from  angle  point  number  eleven  (11)  on 
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the  outer  harbor  line  to  angle  point  number  eleven 
(11)  on  the  inner  harbor  line,  and  on  the  east  side  by 
the  east  line  of  said  Tract  thirteen  (13)  produced 
across  the  harbor  reserve  to  the  outer  harbor  line, 
all  as  shown  on  official  maps  of  Aberdeen  [143] 
Tide  and  Shore  Lands  on  file  in  the  office  of  the 
Commissioner  of  Public  Lands  at  Olympia,  Wash- 
ington; all  situate  and  being  in  the  County  of  Che- 
halis,  State  of  Washington ;  excepting  existing  rights 
of  way,  property  and  appurtenances  of  Railroad  and 
Railway  Companies,  also  excepting  all  public  roads 
and  such  mineral  claims  and  rights  of  way  for  ditches 
and  canals  and  other  rights  as  are  reserved  by  the 
United  States  in  its  patents  to  the  respective  lands. 

Second.  Also  all  of  Lots  4,  5,  6,  and  south  half  of 
Lot  1,  and  all  of  Lot  4,  Plat  of  North  Aberdeen,  now 
a  part  of  the  city  of  Aberdeen,  County  of  Chehalis, 
State  of  Washington. 

Also  all  Section  5,  Township  18,  north  Range  6 
west,  Willamette  Meridian.  All  Section  8,  Township 
18,  north  Range  6  west.  All  Section  9,  Township  18, 
north  Range  6  west.  All  Section  17,  Township  18, 
north  Range  6  west.  All  Section  18,  Township  18, 
north  Range  6  west.  The  east  i/o  of  Section  7,  Town- 
ship 18,  north  Range  6  west.  The  northeast  14  of 
southwest  14  of  Section  7,  Township  18,  north  Range 
6  w^est.  Lots  3  and  4  Section  7,  Township  18,  north 
Range  6  west.  Southeast  14  of  southwest  14  of  Sec- 
tion 7,  north  Range  6  west.  Southeast  14  of  north- 
east 14  of  Section  20,  Township  18,  north  Range  6 
west.  Northeast  14  of  southeast  14  of  Section  20, 
Township  18,  north  Range  6  west.  Southeast  14  of 
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southeast  14  of  Section  29,  Township  18,  north  Range 
6  west.  Southeast  1/4  of  Section  15,  Township  19, 
north  Range  9  west. 

Together  with  the  rents,  issues  and  profits  on  all  of 
said  property. 

All  of  said  property  in  paragraph  first,  above  de- 
scribed is  now  subject  to  the  lien  of  a  certain  mort- 
gage made  by  mortgagor  herein  to  Detroit  Trust 
Company  and  Alexander  McPherson,  as  Trustees,  on 
September  1st,  1910,  and  filed  for  record  in  the  county 
auditor's  office  of  Chehalis  County,  State  of  Wash- 
ington, on  September  3,  1910,  and  recorded  in  book 
forty- three  (43)  of  Records  of  Mortgages  on  pages 
four  hundred  and  thirty  (430)  et  seq.,  and  also  filed 
as  a  chattel  mortgage  in  said  county  auditor's  office 
on  September  3,  1910,  and  also  a  second  mortgage 
made  by  said  mortgagor  running  to  Detroit  Trust 
Company,  a  corporation  under  the  laws  of  the  State 
of  Michigan,  as  mortgagee,  to  secure  the  payment  of 
a  note  dated  March  1,  [144]  1915,  calling  for  the 
payment  of  sixty-nine  thousand  dollars  ($69,000) 
with  interest  at  six  per  cent  (6%)  per  annum; 

This  conveyance  is  intended  as  a  mortgage  to  se- 
cure the  due  pajrment  both  principal  and  interest  of 
the  indebtedness  of  the  mortgagor  herein  described 
and  such  further  sums  as  may  be  advanced  to  or  for 
the  benefit  of  the  mortgagor  as  herein  provided,  to- 
gether with  interest  thereon  and  also  to  secure  the 
due  performance  of  all  the  covenants,  agreements  and 
conditions  on  the  part  of  the  mortgagor  to  be  per- 
formed, as  herein  provided  and  the  lien  of  this  mort- 
gage shall  secure  the  payment  of  the  said  indebted- 
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ness  in  the  following  order,  to  wit: 

First.  The  payment  of  the  following  described 
promissory  notes  executed  by  the  S.  E.  Slade  Lumber 
Company  to  the  corporations,  and  in  the  amounts 
hereinafter  set  forth,  each  bearing  date  the  2d  day  of 
June,  1915,  and  payable  thirty  days  after  its  date  and 
bearing  interest  at  the  rate  of  six  (6)  per  cent  per 
annum  from  the  date  thereof,  to  wit : 
To  The  First  National  Bank  of  San  Fran- 
cisco, a  national  banking  corporation, 

in  the  sum  of $9,550. — 

To  American  National  Bank  of  San  Fran- 
cisco, a  national  banking  corporation , .   4,475. — 
To  Welch  and  Company,  a  corporation  or- 
ganized and  existing  under  the  laws  of 

the  State  of  California 4,700.— 

To  Coats-Fordney  Logging  Company,  a 
corporation  organized  and  existing 
under  the  laws  of  the  State  of  Washing- 
ton     1,675.— 

To  Saginaw  Timber  Company,  a  corpora- 
tion organized  and  existing  under  the 

laws  of  the  State  of  Washington 400. — 

To  Slade- Wells  Logging  Company,  a  cor- 
poration organized  and  existing  under 

the  laws  of  the  State  of  California 1,525. — 

To  United  States  National  Bank  of  Port- 
land, Oregon,  a  corporation  organized 
under  the  national  banking  laws  of  the 

United  States 1,175.— 

To  Humptulips  Logging  Company,  a  corpo- 
ration organized  and  existing  under 
the  laws  of  the  State  of  Washington . . .      325. — 
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To  Sudden  Estate  Company,  a  corporation 
organized  and  existing  under  the  laws 

of  the  State  of  California 1,175. — 

[145] 

And  the  payment  of  said  sums  and  each  thereof,  to- 
gether with  interest  thereon,  but  without  any  prefer- 
ence, one  over  the  others,  shall  constitute  a  charge  or 
lien  upon  the  property  hereby  mortgaged  prior  and 
paramount  to  any  of  the  other  obligations,  principal 
or  interest,  hereb}^  secured ; 

Second.  The  payment  of  such  further  advances  as 
may  be  made  by  said  The  First  National  Bank  of 
San  Francisco,  a  national  banking  corporation.  The 
American  National  Bank  of  San  Francisco,  a  na- 
tional banking  corporation,  Welch  and  Company,  a 
corporation  organized  and  existing  under  the  laws  of 
the  State  of  California,  Coats-Fordney  Logging 
Company,  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Washington,  Saginaw  Tim- 
ber Company,  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Washington,  Slade- 
Wells  Logging  Company,  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  California, 
United  States  National  Bank  of  Portland,  Oregon, 
a  corporation  organized  under  the  national  banking 
laws  of  the  United  States,  Humptulips  Logging 
Company,  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Washington,  and  Sudden  Es- 
tate Company,  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  California,  or  either 
or  any  of  them,  to  the  said  First  Federal  Trust  Com- 
pany of  San  Francisco  for  the  benefit  of  said  mort- 
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gagor,  within  two  (2)  years  from  and  after  date 
hereof,  the  principal  sum  of  all  such  advances  not 
to  exceed  the  aggregate  of  one  hundred  twenty-five 
thousand  dollars  ($125,000).  Said  advances  may  be 
evidenced  by  the  promissory  note  or  notes  of  the  mort- 
gagor payable  to  each  of  said  respective  parties  for 
the  amount  advanced  by  it,  said  notes  to  be  payable 
one  (1)  day  after  date  and  to  bear  interest  at  the  rate 
of  six  per  cent  (67o)  per  annum,  payable  monthly, 
and  to  be  delivered  to  the  respective  payees  upon  the 
payment  by  such  payee  of  the  amount  of  said  note  to 
said  First  Federal  Trust  Company,  to  be  expended 
by  said  First  Federal  Trust  Company  for  the  benefit 
of  said  mortgagor.  Such  advances  [146]  may  be 
made  either  before  or  after  default  of  said  mortgagor 
in  any  of  the  terms  hereof.  Each  and  every  such  ad- 
vance is  to  be  in  all  respects  secured  by  these  presents 
as  fully  to  all  intents  and  purposes  as  if  the  obliga- 
tion or  note  evidencing  the  same  were  described  and 
set  forth  at  large  herein;  but  nothing  herein  con- 
tained shall  impair  the  right  of  any  of  said  parties 
advancing  said  money  to  collect  any  sum  so  advanced, 
although  such  advance  be  made  without  receipt  by  the 
party  so  advancing  the  same  of  a  note  or  notes  evi- 
dencing the  same,  and  all  such  advances,  however 
evidenced,  shall  be  in  all  respects  secured  by  these 
presents.  It  is  expressly  understood  and  agreed  that 
such  advances  are  to  be  made  only  at  the  election  of 
the  respective  parties  making  the  same. 

All  such  advances  to  the  amount  of  not  exceeding 
one  hundred  twenty-five  thousand  dollars  ($125,000) 
and  interest  thereon  shall  constitute,  next  after  the 
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said  nine  promissory  notes  hereinbefore  described 
amounting  to  twenty-five  thousand  dollars  ($25,000), 
a  charge  or  lien  upon  the  property  hereby  mortgaged 
prior  to  and  paramount  to  any  of  the  other  obliga- 
tions, principal  or  interest  hereby  secured ; 

Third.  The  payment  without  any  preference  one 
over  the  other  to  the  following  named  corporations 
and  individuals  of  the  indebtedness  owing  by  the 
mortgagor  to  such  corporations  and  individuals  as 
follows,  viz. : 

To  The  First  National  Bank  of  San  Francisco,  a 
national  banking  corporation,  the  sum  of  two  hun- 
dred and  two  thousand  five  hundred  dollars  ($202,- 
500)  represented  by  the  promissory  note  of  the  mort- 
gagor dated  August  24,  1914,  payable  one  day  after 
date  and  bearing  interest  at  the  rate  of  six  per  cent 
(6%)  per  annum,  the  interest  thereon  having  been 
paid  to  and  including  the  31st  day  of  March,  A.  D. 
1915. 

To  The  American  National  Bank  of  San  Francisco, 
a  national  banking  corporation,  the  sum  of  ninety- 
five  thousand  dollars  ($95,000)  represented  by  ten 
(10)  promissory  [147]  notes  of  the  mortgagor  for 
ten  thousand  dollars  ($10,000)  each,  all  dated  Octo- 
ber 23,  1914,  payable  on  demand  and  bearing  interest 
at  the  rate  of  seven  per  cent  (7%)  per  annum;  there 
has  been  paid  and  credited  upon  the  principal  sum 
of  one  of  said  promissory  notes  the  sum  of  five  thou- 
sand dollars  ($5,000)  ;  interest  upon  all  of  said  notes 
has  been  paid  to  and  including  the  31st  day  of  March, 
A.  D.  1915. 

To  Welch  and  Company,  a  corporation  organized 


vs.  Detroit  Trust  Company  et  al.  181 

and  existing  under  the  laws  of  the  State  of  Califor- 
nia, the  sum  of  one  hundred  thousand  dollars  ($100,- 
000),  represented  by  the  promissory  note  of  the  mort- 
gagor, dated  March  3,  1914,  payable  on  demand  and 
bearing  interest  at  the  rate  of  eight  per  cent  (8%) 
per  annum,  the  interest  thereon  having  been  paid  to 
and  including  the  28th  day  of  February,  A.  D.  1915. 

To  Coats-Fordney  Logging  Company,  a  corpora- 
tion organized  and  existing  under  the  laws  of  the 
State  of  Washington,  the  sum  of  thirty-five  thousand 
six  hundred  eighty-nine  and  02/100  dollars  ($35,- 
689.02),  represented  by  thirteen  (13)  drafts  of  the 
mortgagor  drawn  upon  itself  to  the  order  of  said 
Coats-Fordney  Logging  Company.  The  dates  of 
said  drafts,  the  amounts  thereof  and  the  dates  when 
the  same  are  payable,  are  as  follows,  to  wit : 

One  draft  dated  April  16,  1915,  payable  sixty  (60) 
days  after  date,  for  twelve  hundred  eighty  and  37/100 
dollars  ($1,280.37)  ; 

One  draft,  dated  April  19,  1915,  payable  sixty  (60) 
days  after  date,  for  three  thousand  three  hundred 
twenty-nine  dollars  ($3,329)  ; 

One  draft,  dated  April  19, 1915,  payable  sixty  (60) 
days  after  date,  for  three  thousand  one  hundred  sev- 
enty-one dollars  ($3,171)  ; 

One  draft,  dated  April  20, 1915,  payable  sixty  (60) 
days  after  date,  for  seven  thousand  six  hundred 
thirty-nine  and  84/100  dollars  ($7,639.84)  ;     [148] 

One  draft,  dated  April  23,  1915,  payable  sixty  (60) 
days  after  date,  for  three  thousand  three  hundred 
nineteen  and  13/100  dollars  ($3,319.13) ; 

One  draft,  dated  April  23, 1915,  payable  sixty  (60) 
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days  after  date,  for  two  thousand  seven  hundred 
eighty-seven  and  50/100  dollars  ($2,787.50)  ; 

One  draft,  dated  May  3,  1915,  payable  six  (6) 
months  after  date,  for  two  thousand  two  hundred 
four  dollars  ($2,204)  ; 

One  draft,  dated  May  3,  1915,  payable  six  (6) 
months  after  date,  for  three  thousand  one  hundred 
ninety-nine  and  89/100  dollars  ($3,199.89) ; 

One  draft,  dated  May  17,  1915,  payable  six  (6) 
months  after  date,  for  seven  hundred  six  and  50/100 
dollars  ($706.50)  ; 

One  draft,  dated  May  17,  1915,  payable  six  (6) 
months  after  date,  for  four  thousand  five  hundred 
seventy-one  and  88/100  dollars  ($4,571.88)  ; 

One  draft,  dated  May  17,  1915,  payable  six  (6) 
months  after  date,  for  one  thousand  two  hundred 
ninety-three  and  06/100  dollars  ($1,293.06) ; 

One  draft,  dated  May  23,  1915,  payable  six  (6) 
months  after  date,  for  six  hundred  seventy-six  and 
98/100  dollars  ($676.98] ; 

One  draft,  dated  May  26,  1915,  payable  six  (6) 
months  after  date,  for  one  thousand  five  hundred  nine 
and  87/100  dollars  ($1,509.87). 

The  mortgagor  has  promised  to  pay  interest  upon 
the  principal  sum  of  each  of  said  drafts  at  the  rate 
of  eight  (8)  per  cent  per  year  from  and  including  the 
date  of  said  respective  drafts.  No  part  of  said  inter- 
est has  been  paid. 

To  Saginaw  Timber  Company,  a  corporation  or- 
ganized and  existing  under  the  laws  of  the  State  of 
Washington,  the  sum  of  eight  thousand  five  hundred 
fortv-seven  and  20/100   dollars    ($8,547.20),   repre- 
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sented  by  two  promissory  notes  of  the  mortgagor  as 
follows,  to  wit:     [149] 

One  note,  dated  March  15,  1915,  for  five  thousand 
six  hundred  one  and  40/100  dollars  ($5,601.40),  pay- 
able ninety  (90)  days  after  date,  and  bearing  inter- 
est at  the  rate  of  eight  (8)  per  cent  per  annum,  from 
its  date; 

One  note,  dated  March  18,  1915,  for  two  thousand 
nine  hundred  forty-five  and  80/100  dollars  ($2,- 
945.80),  payable  ninety  (90)  days  after  date,  and 
bearing  interest  at  the  rate  of  eight  (8)  per  cent  per 
annum,  from  its  date. 

To  Slade-Wells  Logging  Company,  a  corporation 
organized  and  existing  under  the  laws  of  the  State 
of  California,  the  sum  of  thirty-one  thousand  five 
hundred  twenty  and  84/100  dollars  ($31,520.84),  rep- 
resented by  the  promissory  note  of  the  mortgagor, 
dated  April  12, 1915,  payable  on  demand  and  bearing 
interest  at  the  rate  of  eight  (8)  per  cent  per  annum, 
no  interest  having  been  paid  thereon. 

To  United  States  National  Bank  of  Portland,  Ore- 
gon, a  corporation  organized  under  the  national  bank- 
ing law^s  of  the  United  States,  the  sum  of  twenty-five 
thousand  dollars  ($25,000),  represented  by  three  (3) 
drafts  of  the  mortgagor  drawn  upon  itself  to  the 
order  of  said  United  States  National  Bank  of  Port- 
land, Oregon.  The  dates  of  said  drafts,  the  amounts 
thereof  and  the  dates  when  the  same  are  payable,  are 
as  follows,  to  wit : 

One  draft,  dated  March  7, 1915,  payable  sixty  (60) 
days  after  date  for  ten  thousand  dollars  ($10,000), 
and  bearing  interest  at  the  rate  of  seven  (7)  per  cent 
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per  year  from  said  6th  day  of  May,  1915. 

One  draft,  dated  March  21,  1915,  payable  May  20, 
1915,  for  ten  thousand  dollars  ($10,000),  and  bearing 
Interest  at  the  rate  of  seven  (7)  per  cent  per  year 
from  said  20th  day  of  May,  1915. 

One  draft,  dated  April  21,  1915,  payable  June  20, 
1915,  for  five  thousand  dollars  ($5,000),  and  bearing 
interest  at  the  rate  of  seven  (7)  per  cent  per  year 
from  said  21st  day  of  April,  1915,  no  part  of  said 
interest  having  been  paid.     [150] 

To  Humptulips  Logging  Company,  a  corporation 
organized  and  existing  under  the  laws  of  the  State 
of  Washington,  the  sum  of  seven  thousand  fifteen  and 
10/100  dollars  ($7,015.10),  represented  by  two  prom- 
issory notes  of  the  mortgagor  as  follows,  to  wit : 

One  note,  dated  May  25,  1915,  for  three  thousand 
seven  hundred  thirty-three  and  67/100  dollars 
($3,733.67),  payable  on  demand,  and  bearing  interest 
at  the  rate  of  eight  (8)  per  cent  per  year  from  the 
20th  day  of  March,  1915,  no  part  of  said  interest  hav- 
ing been  paid. 

One  note,  dated  May  25,  1915,  for  three  thousand 
two  hundred  eighty-one  and  43/100  dollars  ($3,- 
281.43),  payable  on  demand,  and  bearing  interest  at 
the  rate  of  eight  (8)  per  cent  per  year  from  the  30th 
day  of  March,  1915,  no  part  of  said  interest  having 
been  paid. 

To  Sudden  Estate  Company,  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  State  of  Cali- 
fornia, the  sum  of  twenty-five  thousand  dollars 
($25,000),  represented  by  the  promissory  note  of  the 
mortgagor,  dated  March  15,  1913,  payable  on  or  be- 
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fore  one  year  after  date,  bearing  interest  at  the  rate 
of  six  (6)  per  cent  per  annum,  interest  thereon  hav- 
ing been  paid  to  and  including  the  16th  day  of  March, 
A.  D.  1915. 

To  R.  J.  Lawson,  the  sum  of  two  thousand  dollars 
($2,000),  represented  by  the  promissory  note  of  the 
mortgagor,  dated  March  26, 1914,  payable  on  demand, 
and  bearing  interest  at  the  rate  of  six  (6)  per  cent 
per  annum ;  interest  thereon  having  been  paid  to  and 
including  the  25th  day  of  March,  A.  D.  1915. 

To  J.  I.  Brittain,  the  sum  of  thirty-five  hundred 
dollars  ($3,500),  represented  by  the  promissory  note 
of  the  mortgagor,  dated  January  1,  1915,  payable  on 
demand,  and  bearing  interest  at  the  rate  of  six  (6) 
per  cent  per  annum ;  no  interest  thereon  having  been 
paid. 

To  Felix  Santallier,  the  sum  of  five  thousand  dol- 
lars [151]  ($5,000),  represented  by  the  promis- 
sory note  of  the  mortgagor,  dated  January  1,  1915, 
payable  on  demand,  and  bearing  interest  at  the  rate 
of  six  (6)  per  cent  per  annum;  no  interest  thereon 
having  been  paid. 

To  Harriet  C.  Frazer  estate,  the  sum  of  three 
thousand  eight  hundred  fifty-two  and  99/100  dollars 
($3,852.99),  represented  by  the  promissory  note  of 
the  mortgagor,  dated  the  15th  day  of  May,  1915,  pay- 
able on  demand,  and  bearing  interest  from  January 
1st,  1915,  at  the  rate  of  six  (6)  per  cent  per  annum; 
no  interest  thereon  having  been  paid. 

To  Slade  Shipping  Company,  a  corporation  or- 
ganized and  existing  under  the  laws  of  the  State  of 
California,  the  sum  of  thirty-one  thousand  eight  hun- 
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dred  seventy-four  and  22/100  dollars  ($31,874.22), 
represented  by  the  promissory  note  of  the  mortgagor, 
dated  March  18,  1915,  for  Thirty  Thousand  Dollars 
($30,000),  payable  on  demand,  and  bearing  interest 
at  the  rate  of  six  (6)  per  cent  per  annum;  no  interest 
thereon  having  been  paid;  and  by  an  open  book  ac- 
count upon  the  books  of  said  mortgagor  in  the 
amount  of  One  Thousand  Eight  Hundred  Seventy- 
four  and  22/100  Dollars  ($1,874.22). 

To  Mary  I.  Slade,  the  sum  of  Sixteen  Hun- 
dred Twenty-four  and  83/100  Dollars  ($1,624.83), 
represented  by  the  promissory  note  of  the  mort- 
gagor, dated  the  15th  day  of  May,  1915,  and  bearing 
interest  from  January  1st,  1915,  at  the  rate  of  six 
(6)  per  cent  per  annum ;  no  interest  having  been  paid 
thereon. 

To  S.  E.  Slade,  managing  owner  of  the  barkentine 
"Jane  L.  Stanford,"  the  sum  of  Two  Thousand 
Eight  Hundred  Nineteen  and  59/100  Dollars 
($2,819.59),  represented  by  an  open  book  account 
upon  the  books  of  said  mortgagor. 

It  is  understood  and  agreed  that  said  mortgagor 
shall  be,  and  it  hereby  is,  allowed  to  and  including 
the  30th  day  of  June,  1915,  within  which  to  make  pay- 
ment, of  principal  and  interest  upon  the  obligations 
hereby  secured  including  such  further  advances  as 
[152]  may  theretofore  be  made  under  the  provi- 
sions hereof;  and  the  mortgagor  agrees  to  pay  each 
and  all  of  said  obligations  at  the  time ;  provided  that 
if  such  payment  is  not  made  of  each  and  all  said  ob- 
ligations and  demands  upon  said  30th  day  of  June, 
1915,  then  each  and  all  of  said  obligations  shall  forth- 
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with  become  due  and  payable  at  the  option  of  the 
mortgagees,  and  proceedings  may  be  forthwith  com- 
menced by  the  said  mortgagees  to  sell  said  property 
as  hereinafter  provided,  but  this  mortgage  shall  se- 
cure any  advances  hereafter  made  to  or  for  the  ac- 
count of  said  mortgagor  as  herein  mentioned, 
although  the  same  be  made  after  said  30th  day  of 
June,  1915.  All  such  advances  shall  be  evidenced  by 
the  promissory  note  of  the  mortgagor,  payable  one 
(1)  day  after  date  of  making  such  advances,  and  the 
making  of  any  such  advances  shall  not  constitute  a 
waiver  of  any  right  then  existing  in  the  mortgagees 
to  declare  all  demands  hereby  secured  to  be  imme- 
diately due  and  payable,  or  to  foreclose  this  mort- 
gage. 

And  the  said  mortgagor  does  hereby  covenant, 
promise  and  agree  to  pay  to  the  various  corporations 
and  individuals  hereinbefore  mentioned,  their  suc- 
cessors and  assigns,  all  moneys  owing  to  them  and 
each  of  them  and  interest,  and  all  moneys  that  may 
be  hereafter  advanced  by  any  of  them  pursuant  to 
the  terms  hereof  and  interest,  secured  to  be  paid  as 
aforesaid. 

The  mortgagor  covenants  and  agrees  that  the 
above-described  property  and  premises  are  at  this 
date,  and  shall  be  kept  until  this  mortgage  is  fully 
paid  and  satisfied,  free  and  clear  from  all  liens  and 
encumbrances  whatsoever  that  shall  or  may  have 
precedence  of  this  mortgage,  except  said  first  and 
second  mortgages  above  referred  to. 

The  mortgagor  covenants  and  agrees  to  pay  all 
taxes  and  assessments,  whether  general  or  special, 
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of  whatsoever  kind  or  nature,  which  shall  be  levied 
npon  said  lands  and  property,  and  so  much  of  all 
taxes  and  assessments  which  shall  be  levied  upon  or 
on  account  of  this  mortgage,  or  the  indebtedness  se- 
cured thereby,  or  upon  the  interest  or  estate  in  said 
lands  and  property  [153]  created  or  represented 
by  this  mortgage,  or  by  said  indebtedness,  whether 
levied  against  the  said  mortgagor,  or  otherwise,  as 
together  with  interest  provided  for  by  the  said  sev- 
eral obligations  and  this  mortgage,  shall  not  exceed 
interest  upon  said  indebtedness  computed  at  the 
highest  present  contract  legal  rate,  in  accordance 
with  the  laws  of  the  State  of  Washington,  or  those  of 
any  other  State,  applicable  hereto.  And  the  mort- 
gagor hereby  waives  any  and  all  claims  or  right 
against  the  mortgagees  to  any  payment  or  rebate  on 
or  offset  against  the  interest  and  principal  of  said 
mortgage  due  by  reason  of  the  payment  of  any  of 
the  aforesaid  taxes  or  assessments. 

Should  the  mortgagor  make  default  in  the  pay- 
ment of  any  of  said  taxes  or  assessments,  as  above 
covenanted,  the  mortgagees  may  (but  shall  not  be 
required  to)  pay  same,  including  all  such  taxes  or 
assessments  which  appear  to  be  liens  upon  any  of  the 
property  hereby  mortgaged.  The  mortgagees  may 
likewise  (but  shall  not  be  required  to)  pay  off  any 
other  charge  or  demand  which  is  or  appears  to  be  a 
lien  upon  the  mortgaged  property.  Any  sums  so 
paid  as  in  this  paragraph  provided  shall  be  a  further 
lien  on  said  premises  under  this  mortgage,  payable 
forthwith,  with  interest  at  the  rate  of  seven  per  cent 
(7%)  per  annum. 
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And  whereas  there  are  now,  or  may  hereafter  be, 
deposited  with  Detroit  Trust  Company,  Trustee, 
policies  of  insurance  on  the  property  of  the  mort- 
gagor in  accordance  with  the  provisions  of  the  first 
mortgage  above  referred  to,  now,  therefore,  it  is 
agreed  that  the  proceeds  of  said  policies,  in  excess  of 
the  claims  of  the  trustees  under  said  first  mortgage 
and  of  the  mortgagee  under  said  second  mortgage, 
shall  be  applied  by  the  mortgagor  to  the  pajrment  of 
the  debts  hereby  secured  in  the  order  of  their 
l^riority,  but  nothing  herein  contained  shall  be  con- 
strued as  making  said  policies,  or  any  of  them,  pay- 
able to  the  mortgagee  hereunder. 

The  mortgagor  does  further  covenant  and  agree, 
that  should  any  default  be  made  in  any  of  the  cove- 
nants of  this  mortgage,  [154]  the  mortgagees 
may  at  any  time  cause  the  abstract  or  abstracts  of 
title  and  the  tax  histories  of  the  aforesaid  mortgaged 
premises  to  be  certified  to  date,  or  may  procure  new 
abstracts  or  tax  histories  in  case  none  were  before 
furnished,  and  the  moneys  paid  therefor  shall  be  a 
lien  on^aid  premises  added  to  the  amount  secured  by 
this  mortgage  and  payable  forthwith  with  interest  at 
seven  per  cent  (7%  )  per  annum. 

Should  default  be  made  in  the  payment  of  taxes  or 
assessments  or  other  charges  upon  the  property 
hereby  conveyed,  or  should  default  be  made  in  any 
of  the  terms,  covenants  or  conditions  hereof  on  the 
part  of  said  mortgagor  to  be  performed,  or  should 
any  action  or  proceedings  of  whatever  nature  be 
taken  by  suit  or  otherwise  to  foreclose,  sell,  or  realize 
upon  the  two  prior  mortgages  herein  referred  to,  or 
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either  thereof,  or  any  bond  or  obligation  secured 
thereby,  or  should  any  suit  be  commenced  against  the 
mortgagor  to  recover  upon  any  indebtedness  claimed 
to  be  due  from  said  mortgagor,  or  should  any  bank- 
ruptcy or  insolvency  proceedings  be  commenced  by 
or  against  said  mortgagor,  then  each  and  all  of  the 
aforesaid  principal  sums  and  arrearages  of  interest, 
attorney's  fees,  if  any,  taxes,  assessments  and  other 
charges,  together  with  all  other  sums  hereby,  includ- 
ing both  principal  and  interest,  shall  at  the  option 
of  said  mortgagees  forthwith  become  due  and  pay- 
able, anything  herein  to  the  contrary  notwithstand- 
ing, and  any  action,  suit  or  proceedings  whatsoever 
commenced  or  taken  by  the  mortgagees  to  recover  on 
said  indebtedness,  or  any  part  thereof,  or  to  fore- 
close, mortgage  or  sell  the  property  hereby  mort- 
gaged shall,  without  any  action  on  the  part  of  the 
payees  of  the  several  obligations  herein  referred  to 
or  described,  or  any  thereof,  be  conclusive  evidence 
of  the  exercise  by  the  mortgagees  of  the  option  in  this 
paragraph  contained. 

If  default  be  made  in  the  payment  of  any  of  said 
sums  secured  hereby,  or  any  part  thereof,  either 
principal  or  interest,  or  in  the  performance  by  the 
mortgagor  of  any  other  term,  covenant  or  condition 
hereof  on  the  part  of  the  said  mortgagor  to  be  per- 
formed, [155]  the  said  mortgagees  are  hereby 
empowered  and  authorized  to  sell  the  above-de- 
scribed premises  and  property,  with  all  and  every 
of  the  appurtenances,  or  any  part  thereof,  in  the 
manner  prescribed  by  law,  and  out  of  the  moneys 
arising  from  such  sale  to  retain  and  apply  the  same 
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as  follows:  first,  to  the  payment  of  the  costs  and  ex- 
penses of  sale,  including  all  costs  and  attorneys'  fees 
incurred  in  any  action  or  proceeding  brought  to 
foreclose  this  mortgage  or  recover  said  indebtedness ; 
second,  to  the  payment  of  any  taxes,  assessments,  or 
charges  paid  by  the  mortgagees  under  the  terms 
hereof;  third,  to  the  payment  of  the  full  amounts 
of  principal  and  interest  due  upon  the  said  promis- 
sory notes  hereinbefore  described,  payable  to  the  fol- 
lowing corporations,  to  wit : 
To  the  First  National  Bank  of  San  Fran- 
cisco   $9,550 .  — 

To  American  National  Bank  of  San  Fran- 
cisco   4,475 . — 

To  Welch  and  Company 4,700. — 

To  Coats-Fordney  Logging  Company  ....   1,675. — 

To  Saginaw  Timber  Company 400. — 

To  Slade- Wells  Logging  Company 1,525. — 

To  United  States  National  Bank  of  Port- 
land, Oregon   1,175 . — 

To  Humptulips  Logging  Company 325. — 

To  Sudden  Estate  Company 1,175. — 

fourth,  after  the  full  payment  of  the  sums  aforesaid, 
to  the  payment  of  both  principal  and  interest  of  all 
such  sums  as  shall  have  been  advanced  under  the 
provisions  hereof,  by  said  nine  corporations  last 
above  named  or  any  of  them;  fifth,  to  the  payment 
both  principal  and  interest  of  all  of  the  other  promis- 
sory notes,  drafts  and  demands  secured  hereby  as 
hereinbefore  described,  and  such  other  sums  as  may 
be  due  hereunder.  The  surplus,  if  any,  shall  be  paid 
to  the  party  or  parties  found  to  be  entitled  thereto. 
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Should  any  action  or  proceedings  be  brought  to 
collect  on  the  indebtedness  or  any  part  thereof 
hereby  secured,  or  to  foreclose  this  mortgage,  the 
mortgagees  shall  be  entitled  to  such  attorneys'  fees 
in  any  such  suit,  action  or  proceeding,  as  the  court 
may  judge  reasonable,  which  attorneys'  fees  shall  be 
allowed  and  paid  [156]  whether  a  judgment  be 
recovered  or  not ;  and  in  such  action  a  receiver  may, 
on  application  of  the  plaintiffs  therein,  be  appointed 
by  the  Court,  without  notice,  to  receive  any  rents, 
incomes,  issues  and  profits  from  the  above-described 
property,  or  any  part  of  the  same,  and  apply  them 
to  the  payment  of  the  taxes  and  assessments  which 
may  be  due  or  become  due  during  the  pendency  of 
the  action,  and  until  sale  be  finally  made;  likewise 
to  the  costs  and  commissions  of  the  receiver,  and  the 
payment  of  any  deficiency  which  may  remain  in  the 
debts  secured  hereby,  after  the  sale  of  said  property, 
and  the  application  of  the  proceeds  of  the  sale  to  the 
pajmient  of  said  debts.  Said  attorneys '  fees,  and  the 
costs  and  commissions  of  the  receiver,  shall  be  a  lien 
on  said  land  and  secured  by  this  mortgage. 

In  any  action  for  the  foreclosure  of  this  mortgage, 
the  decree  therein  shall  provide  that  said  premises 
and  property  shall  be  sold,  so  far  as  may  be,  if  advis- 
able, as  a  whole  in  one  piece  or  parcel,  and  shall 
provide  for  any  necessary  deficiency  decree.  It  is 
expressly  agreed  that  the  mortgagees  shall  have  the 
right  to  foreclose  this  mortgage  and  sell  the  real 
property  hereby  conveyed  irrespective  of  the  fact 
that  said  mortgagees  or  any  creditor  secured  by  this 
mortgage  may  have  received  or  may  hold  any  assign- 


vs.  Detroit  Trust  Company  et  al.  1^3 

ment,  transfer,  pledge  of  or  lien  upon  personal  prop- 
erty by  way  of  security'  for  the  payment  of  any  of 
the  indebtedness  secured  hereby,  and  without  first 
exhausting  or  resorting  to  said  personal  property,  or 
any  thereof.  But  nothing  herein  contained  shall  be 
construed  as  preventing  any  creditor  hereby  secured, 
or  their  assigns,  from  realizing  upon  any  collateral 
or  other  security  held  by  such  creditor  individually, 
either  before  or  after  the  commencement  of  proceed- 
ings to  foreclose  this  mortgage. 

It  is  further  understood  and  agreed  that  the  said 
mortgage  may  be  foreclosed  upon  any  of  the  defaults 
herein  mentioned,  irrespective  of  whether  the  in- 
debtedness herein  described,  or  any  part  thereof,  shall 
or  shall  not  have  been  assigned  to,  or  shall  [157] 
be  held  by,  the  said  First  Federal  Trust  Company, 
either  before  or  after  the  execution  of  this  mortgage. 

Nothing  in  this  instrument  contained  shall  be  con- 
strued as  in  any  way  limiting  the  right  of  the  mort- 
gagor to  cut  or  remove  timber  from  the  premises 
and  property  covered  hereby  and  converting  the 
same  to  its  own  use,  free  and  clear  of  the  lien  of  this 
instrument,  so  long  as  such  cutting  or  removing  is 
done  in  accordance  with  the  provisions  of  the  first 
mortgage  above  referred  to,  and  so  long  as  the  mort- 
gagor is  not  in  default  in  the  performance  of  any  of 
the  covenants,  stipulations,  conditions  'and  agree- 
ments on  its  part  to  be  performed  in  said  first  mort- 
gage, or  in  this  mortgage,  contained. 

In  case  of  the  resignation,  incapacity  or  inability 
to  act  hereunder  of  said  First  Federal  Trust  Com- 
pany, it  shall  be  lawful  for  The  First  National  Bank 
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of  San  Francisco,  American  National  Bank  of  San 
Francisco  and  Welch  and  Company,  corporations 
hereinbefore  mentioned  herein,  to  appoint  a  suc- 
cessor by  a  writing  by  representatives  of  all  three 
said  corporations  signed. 

In  case  of  the  resignation,  removal,  incapacity  or 
inability  to  act  hereunder  of  the  said  Milton  R. 
Clark,  it  shall  be  lawful  for  said  First  Federal  Trust 
Company,  or  its  successor  in  trust,  to  appoint  some 
male  adult  citizen  of  the  United  States  to  act  as  one 
of  the  trustees  hereunder  in  his  place. 

In  case  of  the  resignation,  incapacity  or  inability 
to  act  hereunder  of  said  First  Federal  Trust  Com- 
pany, or  its  successor,  for  the  time  being,  and  in 
case  no  successor  has  been  appointed,  and  until  the 
appointment  of  such  successor,  all  the  power  herein 
given  to  said  First  Federal  Trust  Company  shall  for 
the  time  being  vest  in  said  Milton  R.  Clark,  or  his 
successor  in  trust,  and  in  case  it  shall  be  impossible, 
or  be  deemed  impossible  by  said  First  Federal  Trust 
Company,  or  its  successors,  for  the  time  being  for  it 
lawfully  to  do  or  perform  any  act  or  acts  necessary 
or  proper  for  it  to  do  under  the  terms  of  this  instru- 
ment, then  and  in  such  case  said  [158]  Milton  R. 
Clark,  or  his  successor,  for  the  time  being  shall  with 
the  permission  in  writing  of  said  First  Federal 
Trust  Company,  or  its  successor,  have  full  power  and 
authority  to  do  and  perform  such  act  or  acts  of  what- 
ever nature  as  if  he  had  been  specifically  authorized 
thereto.  Any  act  so  done  by  said  Milton  R.  Clark, 
or  his  successor  in  trust,  shall  have  the  same  effect 
as  if  done  by  said  First  Federal  Trust  Company,  or 
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its  successor,  and  shall  relieve  said  First  Federal 
Trust  Company,  or  its  successor,  of  any  duty  or 
obligation  so  to  do  such  act,  but  any  instrument  given 
to  discharge  or  cancel  this  instrument  shall  be  signed 
by  both  of  the  parties  of  the  second  part,  or  their 
successors.  Said  First  Federal  Trust  Company,  its 
successor  or  assigns,  shall  have  the  power  at  any 
time  by  an  instrument  in  writing,  duly  executed  by 
its  officers  and  under  its  seal,  to  remove  said  Milton 
R.  Clark,  or  his  successor,  from  his  position  as  one 
of  the  trustees  hereunder. 

Either  of  the  parties  of  the  second  part  herein 
may  resign  or  discharge  itself  or  himself  of  the  trust 
created  by  these  presents  by  notice  in  writing  to  the 
party  of  the  first  part,  and  to  said  The  First  Na- 
tional Bank  of  San  Francisco,  American  National 
Bank  of  San  Francisco  and  Welch  and  Company, 
thirty  (30)  days  before  such  resignation  shall  take 
effect,  or  such  shorter  time  as  may  be  accepted  by  the 
parties  in  this  paragraph  mentioned,  and  such  resig- 
nation shall  take  effect  upon  the  appointment  of  a 
successor  in  trust  to  such  party  of  the  second  part  so 
resigning  as  soon  as  such  successor  in  trust  shall  be 
appointed. 

Should  any  suit  or  proceeding  be  brought  against 
the  parties  of  the  second  part,  or  either  of  them,  by 
reason  of  any  matter  or  thing  by  reason  of  either 
being  parties  to  this  instrument,  neither  of  them 
shall  be  under  any  obligation  to  appear  in  or  defend 
such  suit  or  proceedings  until  indemnified  to  their 
satisfaction,  but  may  appear  in  and  defend  the  same 
without  indemnity  at  their  election,  and  in  such  case 
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shall  be  compensated  for  so  doing.  The  parties  of 
the  second  part  shall  be  fully  protected  in  [159] 
acting  upon  any  notice,  request  or  other  paper  or 
document  believed  by  them  to  be  genuine,  and  to 
have  been  signed  by  the  proper  person.  They  may 
select  and  employ  suitable  agents,  attorneys,  represen- 
tatives and  employees  in  the  performance  of  any 
duties  that  they  may  deem  necessary  to  perform 
hereunder,  and  a  reasonable  compensation  and  ex- 
penses, including  traveling  expenses  of  such  repre- 
sentatives, shall  be  paid  by  the  party  of  the  first  part 
to  the  parties  of  the  second  part,  and  in  default  of 
such  payment,  such  compensation  and  expenses  shall 
be  a  charge  upon  the  property  hereby  mortgaged. 
The  parties  of  the  second  part  shall  not  be  answer- 
able in  an}^  case  for  any  act  or  default  of  any  agent, 
attorney,  representative  or  employee  selected  by 
them  with  reasonable  discretion.  The  parties  of  the 
second  part  shall  not  be  liable  for  any  loss  or  dam- 
age in  connection  with  the  performance  of  their 
duties  hereunder,  except  for  their  gross  negligence  or 
willful  neglect. 

The  parties  of  the  second  part  shall  be  under  no 
obligation  or  duty  to  perform  any  act  hereunder, 
unless  requested  in  writing  so  to  do  by  duly  ap- 
pointed representatives  of  said  The  First  National 
Banli  of  San  Francisco,  American  National  Bank  of 
San  Francisco  and  Welch  and  Company,  and  unless 
indemnified  to  their  full  satisfaction  for  so  doing, 
and  if  the  parties  of  the  second  part  shall  incur  any 
expense  of  any  kind  in  connection  with  the  perform- 
ance of  their  duties  hereunder,  such  expenses  shall 
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constitute  a  first  lien  upon  the  property  covered  by 
this  mortgage,  and  shall  be  secured  hereby.  The  par- 
ties of  the  second  part  shall  have  the  exclusive  right 
of  action  hereunder,  and  no  party  hereby  secured 
shall  be  entitled  to  commence  any  action  to  enforce 
these  presents,  unless  the  parties  of  the  second  part 
shall  refuse  or  fail  so  to  do  when  properly  thereunto 
requested. 

The  parties  of  the  second  part  shall  not  be  respon- 
sible for  the  filing  or  recording  of  this  instrument, 
or  any  instrument  supplemental  thereto,  or  for  in- 
suring against  fire  of  any  of  the  property  [160] 
hereby  secured,  and  shall  not  be  required  to  keep 
themselves  informed  or  advised  as  to  the  payment 
of  any  liens,  taxes  or  other  charges  against  said 
property. 

All  recitals  of  fact  herein  shall  be  taken  as  state- 
ments made  by  the  party  of  the  first  part,  and  shall 
not  be  construed  as  made  by  the  parties  of  the  second 
part,  and  the  parties  of  the  second  part  assume  no 
responsibility  as  to  the  correctness  of  the  same. 

The  written  statements  of  said  representatives  of 
The  First  National  Bank  of  San  Francisco,  Ameri- 
can National  Bank  of  San  Francisco  and  Welch  and 
Company  may  be  received  by  the  parties  of  the 
second  part  as  sufficient  evidence  of  any  facts  in 
connection  with  the  duties  of  the  parties  of  the  sec- 
ond part  under  this  instrument  and  shall  be  a  full 
warrant  to  the  parties  of  the  second  part  for  any  ac- 
tion taken  by  them  upon  the  faith  thereof,  and  the 
parties  of  the  second  part  shall  not  be  chargeable 
with  notice  of  any  default  upon  the  part  of  the  party 
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of  the  first  part,  except  upon  delivery  to  the  First 
Federal  Trust  Company  of  a  specification  in  writing 
of  such  default  signed  by  the  representatives  of  said 
The  First  National  Bank  of  San  Francisco,  Ameri- 
can National  Bank  of  San  Francisco  and  Welch  and 
Company. 

The  appointment  of  a  successor  to  said  First  Fed- 
eral Trust  Company,  the  removal  of  said  Milton  R. 
Clark,  or  his  successor,  and  the  appointment  of  a 
successor  to  said  Milton  E.  Clark,  or  his  successor, 
may  be  evidenced  by  the  filing  for  record  in  the  re- 
spective offices  where  this  mortgage  may  be  recorded 
of  an  instrument  in  writing,  signed  and  acknowl- 
edged by  the  parties  herein  designed  as  respectively 
entitled  to  make  such  appointment  or  removal. 

The  provisions  of  this  instrument  shall  be  held  to 
apply  and  be  binding  upon  the  successor  or  suc- 
cessors and  assigns  of  both  mortgagor  and  mort- 
gagees. 

In  Witness  Whereof,  said  S.  E.  Slade  Lumber 
Company,  party  of  the  first  part,  has  caused  its  cor- 
porate seal  to  be  hereunto  [161]  fixed  and  this  in- 
strument to  be  signed  in  its  corporate  name  by  its 
president,  and  attested  by  its  secretary,  for  and  on  its 
behalf,  pursuant  to  resolution  of  its  board  of  di- 
rectors, all  as  of  the  day  and  year  first  above  written. 
S.  E.  SLADE  LUMBER  COMPANY. 

By  S.  E.  SLADE, 
President. 
Attest:  A.  H.COLE, 

Secretary. 
[Seal  S.  E.  Slade  Lumber  Company,  Incorporated 
Dec.  30, 1905.]     [162] 


vs.  Detroit  Trust  Company  et  al.  199 

Exhibit  *' A"— Agreement,  July  31,  1912,  Between 
S.  E.  Slade  Lumber  Co.  and  Warren  Co. 

THIS  AGREEMENT,  Made  and  entered  into  this 
31st  day  of  July,  A.  D.  1912,  by  and  between  S.  E. 
Slade  Lumber  Company,  a  corporation,  duly  organ- 
ized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  California,  and  having  complied  with 
all  the  laws  of  the  State  of  Washington,  with  refer- 
ence to  foreign  corporations,  and  authorized  to  do 
business  in  the  State  of  Washington,  as  the  party  of 
the  first  part,  and  Warren  Company,  a  corporation, 
duly  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  Washington,  and  having 
complied  with  all  the  laws  of  the  State  of  Washing- 
ton, and  having  its  principal  place  of  business  at 
Aberdeen,  Washington,  as  party  of  the  second  part, 
Witnesseth : 

WHEREAS,  The  said  party  of  the  first  part  is  the 
owner  of  all  the  timber  and  lands  hereinafter  par- 
ticularly described  and  it  has  heretofore  issued  and 
sold  its  bonds  in  the  sum  of  one  million  dollars,  and 
has  secured  the  payment  of  such  bonds  by  trust 
mortgage,  given  to  Detroit  Trust  Company,  such 
mortgage  covering  the  above  mentioned  lands,  to- 
gether with  others,  and  which  said  mortgage  pro- 
vides for  the  payment  annually  of  certain  portions 
of  the  principal  thereof,  and  provides  for  semi-an- 
nual payments  of  interest,  and  further  provides 
among  other  things,  for  the  removal  of  the  timber  on 
the  said  lands  by  paying  to  the  said  Trust  Company, 
Mortgagee,  at  the  rate  of  three  dollars    ($3)    per 
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thousand  feet  as  such  timber  shall  be  removed,  and 
a  part  of  the  said  mortgage  has  already  been  paid, 

AND  WHEREAS,  The  said  party  has  logged  a 

small  portion  of  the  said  timber  and  now  has  in  the 

water  certain  saw  logs,  marked  and  branded  thus: 

CI_  ,  which  shall  continue  to  belong  to  it,  and 

first  party  has  to  a  certain  extent,  made  various  im- 
provements with  reference  to  the  removal  of  the  said 
timber,  and  has  on  said  grounds,  logging  camps, 
logging  outfits,  tools,  implements,  appliances  and 
provisions.     [163] 

NOW  THEREFORE,  It  is  agreed  between  the 
parties  hereto  as  follows: 

First.  The  party  of  the  first  part,  for  and  in  con- 
sideration of  the  sum  of  forty  thousand  dollars 
($40,000),  to  it  in  hand  paid  by  the  said  party  of  the 
second  part,  the  receipt  whereof  is  hereby  acknowl- 
edged, does  hereby  grant,  bargain,  sell,  convey  and 
confirm,  unto  the  said  party  of  the  second  part,  and 
to  its  successors  and  assigns,  the  following  described 
property,  to  wit: 

All  of  the  logging  outfit  of  the  said  first  party,  now 
being  and  located  upon  and  about  the  above-men- 
tioned lands,  such  logging  outfit  consisting  of  log- 
ging engines,  cables,  wire,  axes,  saws,  hammers, 
wedges,  blocks  and  other  tools,  implements  and  ap- 
pliances; intending  hereby  to  convey  to  the  second 
party,  all  of  the  logging  outfit  of  the  first  party,  now 
located  upon  or  near  the  lands  hereinafter  more  par- 
ticularly described;  also  all  of  the  logging  camps  of 
the  first  party,  located  on  such  lands ;  also  all  of  the 
first  party 's  camp  outfits,  consisting  of  cooking  uten- 
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sils  and  kitchen  and  dining-room  ware  and  furni- 
ture ;  also  all  manner  and  kind  of  dams,  skid  roads, 
logging  roads,  and  improvements  of  whatsoever  kind 
or  character,  except  logs  in  skid  roads,  now  located 
on  any  of  the  said  lands ;  the  intention  being  to  here- 
by convey  for  said  consideration,  all  of  the  logging 
and  camp  outfit  and  improvements,  except  logs  in 
skid  roads,  of  the  said  first  party,  located  upon  the 
said  lands  or  any  thereof,  and  the  said  first  party 
does  hereby  covenant  and  agree  to  and  with  the  said 
second  party,  its  successors  and  assigns,  that  it  is 
the  owner  of  all  of  the  said  property,  and  has  a  good 
right  to  convey  the  same,  and  that  there  are  no  in- 
cumbrances upon  or  against  the  same,  except  the 
above-mentioned  trust  [164]  mortgage,  and  that 
it  will  warrant  and  defend  the  title  thereto  unto  the 
said  second  party,  its  successors  and  assigns,  against 
the  lawful  claims  and  demands  of  all  persons  whom- 
soever. 

Second.  Upon  the  terms  and  conditions,  and  for 
the  considerations  hereinafter  particularly  set  out, 
the  first  party  does  hereby  give  and  grant  unto  the 
second  party,  its  successors  and  assigns,  the  right 
and  privilege  of  cutting,  removing  and  marketing 
all  of  the  merchantable  timber  located,  being,  stand- 
ing or  fallen  upon  the  following  described  lands  in 
Chehalis  County,  State  of  Washington,  to  wit: 

The  South  half  of  the  Southeast  Quarter  of  Sec- 
tion 11;  the  northeast  quarter  of  Section  14;  the 
South  half  of  the  Northwest  quarter  of  Section  14 ; 
an  undivided  one-half  interest  in  the  Southeast  quar- 
ter of  Section  14;  the  East  half   of  the   Northeast 
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quarter  of  Section  23 ;  the  Northwest  quarter  of  Sec- 
tion 23 ;  the  South  half  of  Section  15 ;  all  of  Section 
22 ;  all  of  Section  27 ;  the  Northeast  quarter  of  Section 
34 ;  the  Southwest  quarter  of  Section  34 ;  the  North- 
east quarter  of  Section  21;  the  East  half  of  the 
Northwest  quarter  of  Section  21 ;  the  South  half  of 
Section  21 ;  all  of  Section  28 ;  all  of  Section  33 ;  the 
Northeast  quarter  of  Section  32;  the  Southeast  quar- 
ter of  the  Northwest  quarter  of  Section  32;  the 
Southeast  quarter  of  Section  32;  the  South  half  of 
the  Southwest  quarter  of  Section  32,  and  the  North- 
east quarter  of  the  Southwest  quarter  of  Section  32. 
All  said  lands  being  in  Township  21  North,  Eange  9 
West  Willamette  Meridian,  in  Chehalis  County, 
Washington.  And  the  first  party  hereby  does  cove- 
nant and  agree  to  and  with  the  second  party,  its  suc- 
cessors and  assigns,  that  it  is  the  owner  in  fee  simple 
of  all  the  above-described  lands  and  timber,  and  that 
there  are  no  incumbrances  upon  or  against  the  same, 
except  the  mortgage  hereinabove  and  hereinafter 
mentioned.     [165] 

And  the  first  party  does  further  give  and  grant 
unto  the  second  party,  its  successors  and  assigns,  the 
right  and  privilege  of  going  upon  the  said  lands,  or 
any  thereof,  and  placing  thereupon,  all  such  logging 
outfits,  camps,  improvements,  logging  roads,  logging 
chutes,  dams  and  other  appliances,  and  generally  ex- 
ercising such  privileges,  as  may  be  proper  or  neces- 
sary in  the  orderly  removal  and  marketing  of  said 
timber,  and  the  said  party  hereby  agrees  to  go  upon 
the  said  lands,  and  to  cut,  remove  and  market  all  of 
the  merchantable  timber  on  the  said  lands,  whether 
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the  same  be  standing  or  fallen,  upon  the  terms  and 
conditions  hereinafter  particularly  set  out. 

Third.  It  is  agreed  between  the  parties  hereto 
that  the  second  party,  its  successors  and  assigns, 
shall  and  it  is  hereby  agreed  that  it  will  cut  and  put 
into  the  waters  of  the  Humptulips  River,  or  one  or 
more  of  its  branches,  or  otherwise  cut  and  remove 
not  less  than  fifty  million  feet  of  said  timber  each 
and  every  year  until  the  whole  of  said  timber  shall 
have  been  cut  and  removed,  and  the  time  for  the  com- 
mencement of  the  first  year  within  which  such 
amount  of  timber  shall  be  removed  is  hereby  fixed  as 
September  first,  1912 ;  provided,  however,  in  case  for 
any  reason  the  second  party  does  not  cut  and  remove 
the  amount  of  fifty  million  feet  per  year  as  aforesaid, 
such  failure  shall  not  be  considered  a  breach  of  this 
agreement,  if  the  monthly  payments  of  twelve  thou- 
sand five  hundred  dollars  ($12,500)  are  made  as 
hereinafter  provided. 

Fourth.  The  said  second  party  hereby  agrees  and 
it  shall  be  its  duty  to  cut  the  said  timber  in  a  good 
and  workmanlike  manner,  and  to  cut  the  same  clean 
as  it  goes,  and  shall  cut,  remove  and  put  in  the  water, 
or  otherwise  remove,  all  of  the  merchantable  timber 
located  on  the  said  lands.  The  said  second  party 
shall  be  careful  about  fires,  and  shall  not  at  any  time, 
have  fallen  in  the  woods,  an  undue  amount  of  timber 
or  logs,  all  to  the  end  of  protecting  the  said  timber 
and  logs  from  destruction  by  fire.     [166] 

Should  the  second  party  use  for  fire  wood,  for 
dams  or  camps  or  other  purpose  except  skid  roads, 
any  merchantable  timber,  it  shall  keep  an  accurate 
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account  and  scale  thereof,  and  shall  within  thirty 
days  after  using  such  timber  for  such  purposes,  pay 
to  the  said  first  party  the  reasonable  stumpage  value 
of  the  timber  so  used.  If  the  parties  are  unable  to 
agree  upon  such  reasonable  value,  then  the  parties 
hereto  shall  agree  upon  an  individual,  whose  duty 
it  shall  be  to  estimate  the  amount  of  timber  so  used, 
and  to  fix  the  reasonable  stumpage  value  thereof, 
and  the  determination  of  such  third  party  shall  be 
binding  upon  the  parties  hereto,  and  settlement  shall 
be  made  according  to  his  determination. 

It  is  understood  that  second  party  may  subse- 
quently take  to  market,  timber  which  it  shall  have 
put  into  cam.ps,  or  dams  or  otherwise  except  skid 
roads,  and  which  shall  have  been  paid  for  as  herein- 
before provided,  and  it  is  therefore  understood  that 
any  such  timber  so  used  and  paid  for,  and  which  may 
be  subsequently  branded  by  the  second  party,  with 
some  brand  different  from  the  general  brand  herein- 
after provided  for,  and  such  timber  or  logs  so  used 
and  paid  for,  shall  become  and  remain  the  absolute 
property  of  the  second  party,  and  it  shall  not  be  re- 
quired to  make  any  other  or  further  payments  there- 
for; provided,  however,  the  provisions  herein  shall 
not  apply  to  any  timber  which  is  at  this  time  placed 
in  any  dams,  logging  roads,  logging  chutes  or  other- 
wise. 

Fifth.  It  is  agreed  between  the  parties  hereto 
that  the  second  party  shall,  and  it  hereby  agrees  that 
it  will,  until  the  whole  of  said  timber  shall  have  been 
cut  and  removed,  on  the  first  day  of  each  and  every 
month,  commencing  on  the  first  day  of  September, 
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1912,  pay  in  cash  to  the  first  party,  the  sum  of  twelve 
thousand  five  hundred  dollars   ($12,500)   the  same 
representing  Three  Dollars  ($3)  per  thousand  feet 
on  four  million,  one  hundred  and  sixty-six  thousand, 
six  hundred  sixty-six   (4,166,666)   feet    of    timber. 
Should  during  any  such  month  the  second  party  cut 
and  remove  an  amount  of  timber  in  excess  of  the 
aforesaid  4,166,666  feet,  then  it  shall  at     [167]     the 
end  of  each  such  month,  pay  to  the  first  party,  cash 
at  the  rate  of  three  dollars  ($3)  per  thousand  feet 
for  all  such  excess  during  such  month,  (except  as  in 
this  subdivision  as  hereinafter  provided),  and  sec- 
ond party  shall  on  the  first  of  each  month  during  the 
life  of  this  contract,  make  in  writing  to  first  party 
an  estimate  of  the  number  of  feet  of  timber  it  pro- 
poses or  expects  to  cut  and  put  in  during  such  month, 
and  to  the  end  that  it  may  be  known  at  the  end  of 
each  month,  whether  or  not  any  excess  has  been  put 
in,  it  shall  be  the  duty  of  second  party  to  keep  an 
accurate  camp  scale  of  the  logs  put  in  the  water  dur- 
ing each  such  month,  and  at  the  end  of  each  month 
second  party  shall  furnish  first  party  a  sw^orn  state- 
ment showing  the  number  of  logs  and  amount  of  feet 
put  in  during  such  month. 

But,  however,  with  reference  to  such  excess,  if  at 
the  end  of  any  month  during  the  life  of  this  con- 
tract, the  aggregate  amounts  of  advancements  there- 
tofore made  by  second  party  to  first  party,  should  be 
in  excess  of  the  aggregate  of  the  amoimt  of  logs  at 
that  time  put  in  at  said  three  dollars  ($3)  per  thou- 
sand feet,  and  if  during  such  month  second  party 
should  put  in  more  than  said  4,166,666  feet,  camp 
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scale,  then  instead  of  paying  first  party  on  such  ex- 
cess at  the  rate  of  three  dollars  ($3)  per  thousand 
feet  as  heretofore  provided,  such  excess,  or  so  much 
thereof,  as  shall  be  necessary,  shall  go  to  balance  ac- 
counts and  any  sum  more  than  sufficient  to  balance 
accounts  shall  be  paid  by  second  party  to  first  party. 
For  illustration:  suppose  first  party  on  November 
first  shall  have  received  from  second  party  an  ad- 
vancement as  aforesaid  in  the  sum  of  $12,500  and 
during  that  month  second  party  puts  in  one-half  of 
the  said  4,166,666  feet,  first  party  would  have  been 
paid  $6,250  more  than  the  logs  put  in  during  such 
month  would  come  to  at  said  $3  per  thousand  feet, 
and  suppose  during  December  following  second 
party  should  put  in  6,250,000  feet,  then  second  party 
would  not  at  the  end  of  such  month  be  required  to 
pay  to  first  party  any  of  such  excess,  because  the  ac- 
count would  be  balanced;  [168]  that  is,  the  total 
advancements  would  equal  the  total  number  of  feet 
put  in  at  $3  per  thousand  feet;  and  so  this  process 
shall  run  throughout  the  term  of  this  contract  and 
at  the  end  of  this  contract  there  shall  be  a  final  ad- 
justment and  settlement  between  the  parties  hereto 
to  the  end  that  the  total  advancement  to  first  party 
shall  equal  the  total  number  of  feet  according  to  sell- 
ing scale  put  in  at  $3  per  thousand  feet.  It  being 
understood  and  agreed  that  at  such  final  settlement, 
the  amounts  received  by  each  party  during  the  en- 
tire contract,  after  the  deduction  of  the  driving, 
boomage  and  towage  charge  of  one  dollar  and 
twenty-  five  cents  ($1.25)  per  thousand  feet,  shall  be 
made  to  equal  each  other,  by  the  party  who  has  re- 
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ceived  more  than  one-half,  paying  to  the  other  party 
a  sum  sufficient  to  equalize  the  amounts  received- 
Sixth.  As  the  logs  aforesaid  or  other  timber  pro- 
ducts are  brought  to  market  and  sold,  the  second 
party  shall  have  the  right  and  it  shall  be  its  duty  to 
deduct  from  the  total  selling  price  the  sum  of  one 
dollar  and  twenty-five  cents  ($1.25)  per  thousand 
feet,  based  upon  the  selling  scale,  for  booming,  driv- 
ing, towing,  railroading  or  other  charges  in  trans- 
porting such  logs  to  market,  and  the  remainder  of 
the  selling  price  shall  be  divided  equally  between  the 
first  and  second  parties,  and  the  second  party  shall 
then  have  the  right  to  deduct  from  such  one-half  be- 
longing to  the  first  party,  the  sum  of  three  dollars 
($3)  per  thousand  feet,  according  to  the  selling  scale, 
and  may  receive  payment  in  cash  or  mill  paper  ac- 
cording to  the  custom  of  the  mills  on  Grays  Harbor 
at  the  time  of  such  sale,  and  shall  pay  to  the  first 
party  and  the  first  party  shall  accept  the  remainder 
of  its  one-half  in  cash  or  mill  paper  as  the  purchas- 
ing mill  or  mills  shall  pay,  such  remainder  if  to  be 
paid  in  cash  shall  be  left  at  the  mill  where  such  logs 
are  sold,  for  the  first  party,  or  if  the  mill  to  whom 
the  logs  are  sold  shall  according  to  the  custom  pay 
in  mill  paper,  then  such  remainder  coming  to  the 
first  party  shall  be  issued  in  such  mill  paper  by  the 
mill  purchasing,  to  the  first  party  and  such  paper 
shall  be  left  at  such  purchasing  mill  for  the  first 
party.     [169] 

For  illustration,  if  a  certain  raft  of  logs  contain 
five  hundred  thousand  (500,000)  feet  according  to 
selling  scale,  and  such  raft  be  sold  for  five  thousand 
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dollars  ($5000),  the  second  party  should  deduct 
from  such  five  thousand  dollars  ($5000)  one  dollar 
and  twenty-five  cents  ($1.25)  per  thousand  feet  sell- 
ing scale  for  booming,  driving,  towing,  or  other 
charges  for  transportation,  or  the  sum  of  six  hun- 
dred twenty-five  dollars  ($625),  thus  leaving  four 
thousand  three  hundred  and  seventy-five  dollars 
($4,375),  which  divided  into  halves  would  leave  to 
each  party  two  thousand  one  hundred  eighty-seven 
dollars  fifty  cents  ($2,187.50),  and  second  party 
should  deduct  from  the  two  thousand  one  hundred 
eighty-seven  dollars  fifty  cents  ($2,187.50),  belong- 
ing to  the  first  party,  the  sum  of  three  dollars  ($3) 
per  thousand  feet,  or  fifteen  hundred  dollars 
($1500),  and  take  payment  therefor,  and  turn  over 
to  the  first  party,  the  balance  of  six  hundred  eighty- 
seven  dollars  fifty  cents  ($687.50).  This  process  of 
settlement  shall  apply  to  each  raft  of  logs  as  it  shall 
be  brought  to  market  and  sold. 

Seventh.  The  second  party  shall  have  no  relation- 
ship to  or  connection  with  the  said  mortgage  or 
mortgagee,  and  the  first  party  hereby  agrees  that  it 
will  at  all  times  carry  out,  live  up  to  and  faithfully 
perform  all  the  terms  and  conditions  of  said  mort- 
gage and  bonds,  and  will  make  to  said  mortgagee  all 
payments  of  principal  and  interest,  and  payments 
for  logging  purposes  as  set  out  and  provided  for  in 
said  mortgage  and  bonds.  Should  the  first  party 
fail  or  refuse  to  make  the  said  payments  or  to  carry 
out  the  terms  and  provisions  of  said  mortgage  or 
bonds,  then  the  second  party  for  the  purpose  of  pro- 
tecting itself  under  this  contract,  may  either  declare 
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this  contract  at  an  end,  or  may  in  its  discretion 
make  all  such  payments  provided  for  in  such  mort- 
gage and  bonds,  and  charge  such  payments  to  the 
first  party  and  deduct  the  same  out  of  any  moneys 
which  may  be  payable  then  or  thereafter  from  the 
second  part  to  the  first  party,  under  this  contract. 
[170] 

Eighth.  The  second  party  hereby  agrees  that  it 
will  seasonably  pay  all  its  labor  and  any  and  all 
other  charges  which  if  left  unpaid  would  be  entitled 
to  a  lien  upon  or  against  such  saw  logs  or  other  tim- 
ber product;  that  it  will  not  suffer  or  permit  any 
lien  of  any  kind  or  character  to  attach  to  and  be  fore- 
closed or  enforced  against  anj^  of  the  said  logs  or 
timber  products,  and  that  it  will  make  all  payments 
herein  provided  to  be  made,  promptly  and  strictly 
in  accordance  with  the  provisions  and  terms  of  this 
agreement  and  that  it  will  faithfully  and  promptly 
carry  out  and  perform  all  the  terms  and  provisions 
of  this  agreement  devolving  upon  it,  and  time  is 
hereby  made  of  the  essence  of  this  contract. 

It  is  further  agreed  between  the  parties  hereto 
that  for  the  breach  of  this  contract  in  any  substan- 
tial point,  by  second  party,  it  would  be  very  difficult, 
if  not  quite  impossible,  to  prove  in  any  court,  with 
any  degree  of  certainty,  the  actual  damage  to  first 
party  because  of  any  such  breach  or  failure  by  sec- 
ond party,  and  therefore  and  for  the  purpose  of  ex- 
pressly agreeing  upon  and  settling  in  advance  such 
damage  to  first  party,  it  is  hereby  expressly  agreed 
by  and  between  the  parties  hereto,  that  for  any  fail- 
ure or  breach  of  this  contract,  on  the  part  of  the  sec- 
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ond  party,  which  results  in  the  cancellation  or  an- 
nulment of  this  contract,  the  actual  damages  result- 
ing therefrom  to  the  first  party,  is  and  shall  be  by  all 
courts  and  parties  found  to  be  and  held  to  be  the 
sum  of  fifty  thousand  dollars  ($50,000),  and  it  is 
further  agreed  between  the  parties  hereto  that  such 
sum  is  and  will  be  the  actual  and  agreed  damages  un- 
der such  circumstances,  and  that  the  same  shall  be 
liquidated  damages,  representing  the  actual  amount 
of  such  damages,  and  in  no  sense  of  the  word  a  pen- 
alty, and  that  in  any  suit  or  action  by  the  first  party 
for  the  recovery  of  said  sum  of  money,  second  party 
shall  not  be  entitled  to  prove  or  undertake  to  prove, 
in  the  event  of  any  such  breach  or  violation,  any 
other  or  less  sum  as  said  actual  damages.     [171] 

But  if  such  breach  or  violation  occur,  and  it  be  so 
held  by  the  Courts,  then  the  first  party  shall  be  en- 
titled to  judgment  as  a  matter  of  course  in  the  sum 
aforesaid.  In  order  that  the  first  party  may  be  bet- 
ter protected  in  case  of  such  a  breach  of  this  con- 
tract by  second  party,  the  second  party  agrees  that 
it  will  not  during  the  life  of  this  contract,  mortgage 
any  of  its  property  or  suffer  or  permit  either  the 
Ilumptulips  Driving  Company,  Grays  Harbor  Boom 
Company,  or  Humptulips  Towing  Company  to  mort- 
gage any  of  its  or  their  property. 

Should  it  be  found  or  decreed  that  first  party  has 
violated  this  contract  and  same  should  be  annulled, 
then  second  party  may  remove  from  said  lands  all 
of  its  logging  outfit,  tools,  implements  and  appli- 
ances, or  should  it  be  found  and  decreed  that  the  sec- 
ond party  has  violated  this  contract  and  the  same 
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should  for  that  reason  be  annulled  and  the  second 
party  should  have  paid  in  cash  the  penalty  in  this 
subdivision  provided,  then  it  the  second  party  may 
remove  from  the  said  lands  its  said  logging  outfit, 
tools,  implements  and  appliances^  but  shall  forfeit  to 
first  party  all  improvements  in  the  way  of  dams,  skid 
roads,  logging  roads,  logging  chutes,  camps  and  other 
like  permanent  improvements. 

Ninth.  Neither  of  the  parties  hereto  shall  be  per- 
mitted to  declare  or  seek  to  declare  this  contract 
terminated,  ended  or  forfeited,  because  of  any  vio- 
lation thereof  by  the  other  party,  until  and  unless 
such  party  claiming  such  violation  shall  have  given 
to  the  party  so  violating,  at  least  fifteen  days  written 
notice  of  such  claimed  violation  and  demanded  com- 
pliance with  the  contract  in  respect  to  the  violations 
set  up  in  such  writing. 

Tenth.  It  shall  be  the  duty  of  the  second  party  to 
be  at  all  expense  in  logging  the  said  timber  and  put- 
ting the  same  into  the  water  or  otherwise  and  getting 
the  same  to  market  and  selling  the  same,  and  the  said 
first  party  shall  not  be  required  to  be  at  any  expense 
in  any  of  the  matters  aforesaid,  except  to  participate 
in  the  booming,  driving  and  towing  charges  as  here- 
inbefore [172]  provided  and  the  second  party 
shall  seasonably  and  before  the  same  becomes  delin- 
quent pay  all  the  taxes  levied  or  lawfully  charged 
upon  or  against  any  of  its  propei'ty  including  its 
logging  outfit,  and  it  shall  be  the  duty  of  the  first 
party  to  seasonably  and  before  the  same  becomes  de- 
linquent pay  and  discharge  all  taxes  lawfully  levied 
or  charged  upon  or  against  any  of  said  timber  and 


212      First  Nat.  Bank  of  San  Francisco  et  al. 

timber  land ;  but,  however,  as  to  any  of  the  said  logs 
which  are  in  the  water  or  in  the  boom  or  in  storage 
each  party  shall  pay  one-half  thereof. 

Eleventh.  It  shall  be  the  duty  of  the  second  party 
as  or  before  it  puts  said  logs  into  the  water  or  on 
cars  to  plainly  and  distinctly  mark  and  brand  both 
ends  of  each  log,  with  the  following  brand,  to  wit: 
S  E  S,  or  any  other  brand  which  the  parties  hereto 
may  agree  upon,  and  such  brand  or  brands  shall  be 
by  the  second  party  recorded  as  required  by  law, 
and  second  party  shall  not  place  the  said  brand  or 
brands  upon  any  other  logs  whatsoever,  and  shall 
not  use  the  said  brand  in  any  other  manner  or  way 
while  this  contract  is  in  force. 

Twelfth.  It  is  understood  between  the  parties 
hereto  that  in  all  probability  the  second  party,  its 
successors  and  assigns,  will  put  the  said  timber  and 
logs  into  the  Humptulips  River  or  some  branch  or 
branches  thereof,  and  cause  the  same  to  be  floated 
down  the  said  stream  or  streams  towards  market, 
and  the  said  second  party  agrees  that  when  said  logs 
are  in  the  water  it  will  use  a  reasonable  effort  to 
bring  said  logs  to  market  with  reasonable  dispatch. 
But,  however,  this  provision  shall  not  prohibit  sec- 
ond party  from  in  any  other  manner  transporting 
said  logs  to  market. 

Thirteenth.  It  shall  be  the  privilege  and  duty  of 
the  second  party  to  sell  said  logs,  and  it  may  use  its 
own  judgment  as  to  whom  (except  as  to  the  prefer- 
ence right  hereinafter  provided)  and  at  what  price 
and  when  and  upon  what  terms  it  will  sell  such  logs ; 
provided,  however,  it  shall  use  a  reasonable  discre- 
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tion  in  selling  logs  only  to  reasonably  responsible 
persons  and  concerns,  and  shall  sell  such  logs  at  the 
going  or  market  price  and  generally  [173]  in  the 
sale  of  such  logs  it  shall  be  controlled  by  the  pre- 
vailing customs  at  that  time  in  vogue  on  Grays  Har- 
bor. It  shall  bear  all  responsibility  and  liability, 
connected  with  any  mill  or  other  paper  which  it  may 
take  or  receive  on  account  of  the  purchase  price  of 
such  logs,  and  the  first  party  shall  stand  all  respon- 
sibility and  liability  on  account  of  any  mill  or  other 
paper  which  it  may  receive  for  its  portion  of  the  sell- 
ing price,  as  herein  provided,  in  connection  with  the 
sale  of  said  logs  but  not  any  paper  issued  to  second 
party.  Each  raft  of  logs  shall  be  settled  for  and 
verification  statement  thereof  shall  be  rendered. 

It  shall  be  the  duty  of  second  party  to  make  to  first 
party  accurate  statements  showing  the  number  and 
amount  of  logs  put  into  the  water,  or  on  cars  and 
the  number  and  amount  of  logs  sold  together  with 
the  sale  price  and  the  amounts  deducted  as  herein 
provided,  and  the  amounts  paid  to  the  first  party, 
and  such  statement  shall  be  made  every  three 
months. 

The  first  party  or  any  of  its  duly  authorized  offi- 
cers or  agents  shall  have  the  right  at  any  time  dur- 
ing business  hours  to  inspect  all  scale  sheets  in  so 
far  as  the  same  may  concern  the  said  timber  or  logs, 
and  inspect  such  of  the  books  of  the  second  party 
as  may  tend  to  give  light  or  information  to  is  con- 
cerning the  said  logging  operation,  to  the  end  that  it 
may  obtain  information  to  which  it  may  be  entitled 
under  this  contract. 
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Fourteentli.  Whereas  the  first  party  now  has  a 
certain  contract  or  contracts  with  one  W.  T.  Cam- 
erson  and  the  Aberdeen  Timber  Company,  concern- 
ing the  taking  of  logs  over  and  across  certain  lands, 

NOW,  THEREFORE,  the  first  party  does  hereby 
sell  and  assign  to  second  party  such  contract  or  con- 
tracts in  so  far  as  they  have  reference  to  removal 
of  first  party's  timber  and  agrees  to  make  a  separate 
transfer  and  assignment  thereof  to  second  party, 
[174] 

Fifteenth.  In  as  much  as  the  first  party  does  now 
own  and  operate  a  certain  sawmill  in  the  city  of 
Aberdeen,  Washington,  and  may  continue  to  own  and 
operate  the  same. 

NOW,  THEREFORE,  it  is  agreed  between  the 
parties  hereto  that  the  said  first  party  shall  have  the 
preference  right  to  purchase  such  of  the  said  saw 
logs  as  it  may  need  for  the  operation  of  its  said  mill 
or  any  addition  or  renewals  thereof,  but  in  order  to 
exercise  such  preference  right  the  first  party  must 
purchase  such  logs  upon  as  good  terms  and  scale  as 
second  party  may  be  able  to  obtain  from  responsible 
persons  or  concerns  elsewhere  on  Grays  Harbor. 
The  first  party  shall  not  have  the  right  to  purchase 
said  logs  or  any  thereof  except  it  be  willing  to  give 
and  does  give  as  good  a  scale  and  as  high  a  price  and 
as  good  terms  as  other  reasonably  responsible  mills 
on  Grays  Harbor  are  willing  to  give.  The  intention 
being  that  the  first  party  shall  merely  have  the  pre- 
ference right  to  purchase  said  logs  for  the  operation 
of  such  mill  or  mills  on  the  same  terms  and  condi- 
tions the  second  party  is  able  to  obtain  from  other 
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mills  or  persons  on  Grays  Harbor.  Should  second 
party  be  dissatisfied  with  the  scale  given  by  first 
party  it  shall  have  the  same  right  to  take  away  such 
logs  so  scaled  as  it  would  have  to  remove  such  logs 
for  the  same  reason  from  any  other  mill. 

It  is  not  meant  hereby  to  indicate  that  second 
party  shall  be  required  at  any  particular  time  or 
times  to  sell  said  logs  or  any  thereof,  but  on  the  con- 
trary it  shall  be  the  sole  judge  as  to  when  and  upon 
what  terms  and  conditions  it  will  sell  such  logs. 

Should  the  first  party  at  any  time  sell  the  said 
mill  or  lease  the  same  for  operation,  it  shall  have  the 
right  to  assign  to  such  person  or  concern  to  whom 
such  mill  may  be  sold  or  leased,  the  preference  right 
to  purchase  logs  in  this  paragraph  provided.     [175] 

Sixteenth.  The  terms  and  conditions  of  this 
agreement  shall  not  and  cannot  be  in  anywise  by 
either  party  hereto  modified,  changed,  altered,  added 
to  or  subtracted  from,  except  by  an  agreement  in 
writing  duly  executed  by  the  parties,  and  no  attempt 
at  such  change,  alteration,  modification,  addition 
or  subtraction  shall  be  binding  on  either  of  the  par- 
ties hereto  or  be  enforceable  in  any  Court  or  else- 
where, except  such  be  in  writing  and  executed  as 

aforesaid. 

Seventeenth.  It  is  understood  and  agreed  be- 
tween the  parties  hereto  that  each  of  such  parties 
shall  be  bound  and  obligated  to  faithfully,  fully  and 
promptly  carry  out,  fulfill  and  perform  all  the  terms 
and  obligations  hereof  devolving  upon  such  party, 
and  for  a  breach  of  this  contract  in  any  substantial 
points  or  manner  by  either  party,  the  other  party 
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shall  upon  giving  the  written  notice  hereinabove 
provided  for,  be  entitled,  at  the  expiration  of  the 
time  named  in  said  notice,  to  at  once  declare  this 
contract  and  all  the  rights  and  privileges  thereunder 
ended,  and  all  rights  and  privileges  of  the  party  so 
breaching  this  contract  shall  cease,  except  as  to  such 
portion  of  the  contract  as  shall  have  heretofore  been 
carried  out  and  performed.  But  if,  however,  before 
the  date  of  the  expiration  of  such  notice  the  party 
in  default  shall  perform  such  act  as  to  which  it  is  in 
default,  such  forfeiture  cannot  be  enforced. 

Eighteenth.  The  terms  and  conditions  of  this 
agreement  are  binding  upon  each  of  the  parties 
hereto  their  and  each  of  their  successors  and  assigns, 
in  so  far  as  such  terms  and  conditions  devolve  upon 
such  party.  The  second  party  shall  not  sell,  assign 
or  transfer  or  undertake  to  sell,  assign  or  transfer 
this  contract  or  any  interest  therein,  without  first 
having  obtained  the  written  consent  of  the  first  party 
so  to  do,  and  any  attempted  sale,  assignment  or 
transfer  in  violation  of  this  subdivision,  shall  at 
the  option  of  the  first  [176]  party  to  be  void  and 
of  no  force  or  effect. 

IN  WITNESS  WHEREOF,  the  parties  hereto 
have  caused  this  instrument  to  be  executed  in  triph- 
cate  on  this  31st  day  of  July,  1912. 

S.  E.  SLADE  LUMBER  CO. 
By  (Signed)     S.  E.  SLADE, 

Its  President. 
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Attest:  (Signed)     A.H.COLE, 
Its  Secretary. 

WARREN  COMPANY, 
By  (Signed)     GEORGE  F.  STONE, 

Its  President. 
Attest:  (Signed)  M.  J.  BEATTY, 
Its  Secretary. 

State  of  Washington, 
County  of  Cliehalis, — ss. 

On  this  8th  day  of  August,  1912,  before  me  person- 
ally appeared  George  F.  Stone  and  M.  J.  Beaty,  to 
me  well  known  to  be  respectively  the  president  and 
secretary  of  Warren  Company,  the  corporation 
which  executed  the  within  and  foregoing  instrument, 
and  acknowledged  the  said  instrument  to  be  the  free 
and  voluntary  act  and  deed  of  the  said  corporation 
for  the  uses  and  purposes  therein  mentioned,  and 
each  on  oath  stated  that  he  was  authorized  to  execute 
the  said  Instrument  and  that  the  seal  affixed  is  the 
corporate  seal  of  said  corporation. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal,  the  day  and  year 
first  above  in  this  certificate  written. 

(Signed)     J.  B.  BRIDGES, 
Notary  Public  for  the  State  of  Washington,  Residing 
at  Aberdeen.     [177] 

State  of  California. 

City  and  County  of  San  Francisco, — ss. 

On  this  31st  day  of  July,  1912,  before  me  person- 
ally appeared  S.  E.  Slade  and  A.  H.  Cole  to  me  well 
known  to  be  respectively  the  president  and  secretary 
of  S.  E.  Slade  Lumber  Company,  the  corporation 
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which  executed  the  within  and  foregoing  instrument, 
and  acknowledged  the  said  instrument  to  be  the  free 
and  voluntary  act  and  deed  of  said  corporation,  for 
the  uses  and  purposes  therein  mentioned,  and  on 
oath  stated  that  he  was  authorized  to  execute  the 
said  instrument  and  that  the  seal  affixed  thereto  is 
the  corporate  seal  of  said  corporation. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal,  the  day  and  year 
first  above  in  this  certificate  written. 

(Signed)     ROBT.  J.  TYSON, 
Notary  Pubhc  for  the  State  of  California,  Residing 
at  San  Francisco.     [178] 

Exhibit  **B''— Letter,  May  26,  1914,  S.  E.  Slade 
Lumber  Co.  to  Warren  Co. 

(COPY) 
Warren  Company, 

Aberdeen,  Wash. 
Gentlemen : 

Referring  to  contract  dated  July  31, 1912,  between 
the  undersigned,  S.  E.  Slade  Lumber  Company,  and 
Warren  Company,  for  the  logging  of  certain  timber 
in  Township  21  North,  Range  9  West,  Chehalis 
County,  Washington,  you  are  hereby  notified  that 
you  are  now  in  default  under  the  terms  of  that  con- 
tract for  failure  on  your  part  to  pay  the  sum  of 
$12,500  which  became  due  under  said  contract  on 
May  1,  1914,  and  demand  is  hereby  made  upon  you 
for  the  payment  of  the  said  sum  of  $12,500,  and  un- 
less said  sum  is  paid  by  you  within  fifteen  days  after 
the  service  of  this  notice  upon  you,  you  will  be  liable 
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to  be  proceeded  against  for  forfeiture  of  said  con- 
tract and  subjected  to  the  payment  of  the  damages 
stipulated  in  said  contract.  Your  attention  is  called 
to  paragraph  9  of  said  contract,  pursuant  to  which 
this  notice  is  given  to  you. 
Dated,  May  26, 1914. 

S.  E.  SLADE  LUMBER  COMPANY. 

By  W.  B.  MACK,  ^, 
Mgr.     [179] 

Exhibit  "C"— Assignment,  June  19, 1914,  S.  E.  Slade 
Lumber  Co.  to  H.  P.  Brown. 

WHEREAS,  on  the  19th  day  of  June  A.  D.  1914, 
The  Warren  Company,  a  corporation,  under  the  laws 
of  the  State  of  Washington,  made,  executed  and  de- 
livered to  the  S.  E.  Slade  Lumber  Company,  a  cor- 
poration, a  document  in  writing  entitled  an 
' '  Option, ' '  a  copy  of  which  is  hereto  annexed,  marked 
Exhibit  "A,"  and  made  a  part  hereof; 

And  now,  July  1st,  1914,  for  value  received,  the 
above-named  S.  E.  Slade  Lumber  Company,  a  cor- 
poration organized  under  the  laws  of  the  State  of 
California,  have  and  do  hereby  sell,  assign,  transfer 
and  set  over  unto  H.  P.  Brown,  of  San  Francisco, 
State  of  California,  all  of  its  right,  title,  interest  and 
claim  in  and  to  the  above-mentioned  "Option,"  to- 
gether with  all  of  its  rights  therein  and  obligations 
thereunder. 

IN  WITNESS  WHEREOF,  the  said  S.  E.  Slade 
Lumber  Company  have  caused  these  presents  to  be 
executed  by  its  President  and  attested  by  its  Sec- 


220      First  Nat.  Bank  of  San  Francisco  et  al. 

retary  the  day  and  year  aforesaid. 

S.  E.  SLADE  LUMBER  COMPANY, 

By  (Signed)     S.  E.  SLADE, 

President. 
Attest:  (Signed)     A.  H.  COLE, 
Secretary     [180] 

Exhibit  "D"— Minutes  of  Trustees. 
Minutes  of  First  Meeting  of  Board  of  Trustees  of 
Humptulips  Logging  Company,  a  Corporation 
of  Aberdeen,  Washington,  Held  in  the  Office  of 
Messrs.  Bridges  and  Bruener,  Attorneys-at-law, 
in  Aberdeen,  Washington,  on  the  18th  day  of 
July,  1914,  at  the  Hour  of  9 :15  O'clock  A.  M. 
The  first  meeting  of  the  Board  of  Trustees  of 
Humptulips  Logging  Company,  a  corporation,  was 
held  immediately   after  the   first  meeting   of  the 
Stockholders  of  said  company,  in  the  City  of  Aber- 
deen, Washington,  on  the  18th  day  of  July,  1914,  at 
the  hour  of  9 :15  A.  M,,  in  the  office  of  Messrs.  Bridges 
&  Bruener,  Attorneys  at  law,  all  of  the  trustees,  to 
wit: 

H.  P.  Brown,  W.  B.  Mack,  and  C.  A.  Pitchford, 
were  present  and  participated  in  the  meeting.  All 
of  the  trustees  took  the  oath  of  office  as  required  by 
law,  and  said  oaths  were  ordered  filed. 

Mr.  H.  P.  Brown  elected  chairman  of  the  meeting 
and  M.  W.  B.  Mack,  was  elected  Secretary  thereof. 

The  first  question  before  the  meeting,  was  the  elec- 
tion of  officers.  Upon  motion  duly  made,  seconded 
and  unanimously  carried,  the  following  were  elected 
as  the  officers  of  the  company  to  act  in  such  capacity 
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until  the  next  regular  annual  meeting  of  the  Board 
of  Directors,  as  provided  in  the  By-laws  or  until  their 
successors  be  duly  elected  and  qualified: 
H.  P.  Brown,  President, 

W.  B.  Mack,  Vice-President. 
C.  A.  Pitchford,  Secretary  and  Treasurer. 

The  subscriptions  of  H.  P.  Brown,  W.  B.  Mack  and 
C.  A.  Pitchford  to  the  Capital  Stock  of  the  Company, 
were  accepted  by  the  Board  and  ordered  filed  with 
the  Secretary. 

The  Secretary  was  instructed  to  have  printed  cer- 
tificates of  Stock,  such  certificates  to  bear  the  name 
of  Humptulips  Logging  Company,  the  amount  of  its 
capitalization  [181]  and  the  par  value  of  each 
share,  and  such  certificate  and  the  margin  thereof, 
to  be  in  other  respects  in  the  ordinary  and  usual 
form. 

A  Seal  bearing  the  following  impression — 
"Humptulips  Logging  Company,  Aberdeen,  Wash- 
ington, Incorporated,  July  16th,  1914." 
was  presented  to  the  meeting  and  accepted  as  the 
corporate  seal  of  the  company,  and  it  was  ordered 
that  the  impression  of  the  seal  be  made  on  the  face  of 
these  minutes. 

The  next  question  before  the  Board  was  the  pay- 
ment to  the  corporation  of  the  Capital  Stock  sub- 
scribed for,  and  the  question  of  acquiring  such  per- 
sonal and  real  property  necessary,  proper,  useful 
convenient  or  advisable  for  the  purpose  of  engaging 
in  the  logging  business,  and  in  general  of  doing  such 
things  and  purchasing  such  property  for  the  pur- 
pose of  carrying  out  the  purposes  for  which  the  cor- 
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porution  was  organized.  On  this  question,  H.  P. 
Brown,  as  an  individual,  and  not  as  a  Trustee  of  the 
Company,  made  to  the  Board  the  following  state- 
ment and  proposition : 

"The  Warren  Company,  a  corporation  of  Aber- 
deen, Washington,  heretofore  engaged  in  logging  the 
timber  lands  of  the  S.  E.  Slade  Lumber  Company  in 
Township  21,  Range  9  West,  under  contract  with  the 
latter  company,  is  insolvent.  Said  Company  is  the 
owner  of  the  stock  of  the  Grays  Harbor  Boom  Com- 
pany, a  corporation,  of  the  Humptulips  Driving  Com- 
pany, a  corporation,  and  of  Humptulips  Towing  Com- 
pany, a  corporation,  all  of  Aberdeen  Washington;  of 
approximately  twenty  (20)  million  feet  of  logs  lying 
in  and  about  the  Humptulips  River,  in  the  boom  of 
the  Grays  Harbor  Boom  Company,  in  the  flow  waters 
of  Furlough  Creek,  and  in  and  about  the  camps  of 
the  said  Warren  Company  in  Township  21,  Range 
9  West;  of  a  large  logging  outfit,  camps,  skidroads, 
dams,  engines,  and  a  vast  amount  of  other  personal 
property  that  it  has  used  in  the  operation  of  its 
logging  [182]  business;  also  certain  real  estate. 
The  assets  of  the  said  company  will  be  more  particu- 
larly described  in  the  option  which  will  be  later  pre- 
sented to  the  Board.  The  liabilities  of  the  company 
aggregate  approximately  $450,000.00,  divided  as  fol- 
lows: 

A.  To    general    creditors,    including    labor    liens, 

$125,000.00 

B.  To  moneys  due  to  Stockholders  for  advance- 

ments made,  approximately,  $250,000.00 
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C.  To  S.  E.  Slade  Lumber  Company  for  advance- 
ments due  under  the  contract  referred  to 
and  for  liquidated  damages  for  the  breach 
of  said  contract,  $75,000.00 
That  said  Warren  Company,  in  order  to  pay  its 
general  creditors,  including  labor,  did  make,  execute 
and  deliver  unto  S.  E.  Slade  Lumber  Company,  a 
corporation,  an  option,  under  the  terms  of  which 
the  said  Warren  Company  did  agree  to  turn  over  to 
the  said  S.  E.  Slade  Lumber  Company,  all  of  the 
assets  of  the  said  Warren  Company,  except  subscrip- 
tions to  the  capital  stock,  if  any,  remaining  unpaid, 
in  consideration  of  the  said  S.  E.  Slade  Company, 
either  paying  the  general  creditors  of  the  said  War- 
ren Company,  whose  debts  aggregate  $125,000  as 
above  stated,  or  cause  the  said  Warren  Company  to 
be  released  from  said  indebtedness,  the  said  Warren 
Company  at  the  same  time  agreeing  to  cause  its 
Stockholders  Notes  outstanding,  aggregating  as 
above  stated  the  sum  of  $250,000  to  be  returned  to 
the  company  and  cancelled  and  to  cause  its  Stock- 
holders to  pay  the  indebtedness  owing  by  the  said 
Warren  Company  to  several  banks,  and  which  was 
guaranteed  by  the  said  Stockholders;  that  said  op- 
tion is  in  words  and  figures  following,  to  wit:     [183] 

OPTION. 

Aberdeen,  Washington,  June  19, 1914. 
The  WARREN  COMPANY  does  hereby  give  to 
S.  E.  Slade  Lumber  Company,  a  corporation,  the  ex- 
clusive right  and  option  for  the  period  of  Thirty 
(30)  days  from  the  date  hereof,  to  purchase  from  it, 
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properties  and  assets  belonging  to  the  company,  as 
hereinafter  set  out,  for  the  considerations  hereinafter 
set  out.  The  word  "purchaser"  hereinafter  men- 
tioned, means  the  corporation  to  which  this  option 
is  given,  or  its  assigns.  In  the  event  that  the  said 
option  should  not  be  exercised  within  the  said 
thirty  days,  or  in  the  event  during  that  period  the 
said  Warren  Company  should  be  thrown  into  the 
hands  of  a  Receiver  or  into  Bankruptcy  or  other  in- 
solvency proceedings  in  any  court,  then  this  option 
shall  at  that  time  terminate. 

The  property  covered  by  this  option  and  the  con- 
sideration and  terms  and  conditions  thereof,  are  as 
follows : 
1.     PROPERTY. 

All  of  its  saw-logs  and  other  timber  products  now 
in  any  of  the  waters  within  the  borders  of  Chehalis 
County,  Washington,  being  approximately  Twenty 
Million  Feet,  board  measure  and  any  and  all  saw-logs 
or  other  timber  products  in  which  it  may  have  any 
interest  and  being  and  lying  on  the  ground,  said  logs 
being  cut  from  the  S.  E.  Slade  Lumber  Company 
lands  tributary  to  the  upper  stretches  of  the  Hump- 
tulips  River  in  said  county; 

Also  all  of  its  logging  engines,  logging  equipment, 
tools,  implements  and  appliances,  wheresoever  the 
same  may  be  located,  and  the  same  being  located  for 
the  main  part  on  the  said  S.  E.  Slade  Lumber  Com- 
pany lands  or  near  thereto,  and  a  part  thereof  in  the 
company's  warehouse  or  offices  in  [184]  Aber- 
deen, Washington; 
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Also  all  logging  roads,  logging  chutes,  skidroads, 
logging  camps  and  camp  outfit  and  equipment;  all 
blacksmith's  outfits; 

Also  a  certain  dam  located  on  Widow  Creek,  which 
is  a  tributary  to  the  East  fork  of  the  Humptulips 
River ; 

Also  any  and  all  cable,  wire  rope,  haulback  rope, 
sleds  and  other  appliances  used  in  and  forming  a 
part  of  the  logging  outfit  and  operations  of  the  said. 
Warren  Company; 

Also  any  and  all  counts  due  or  owing  to  the  said 
Warren  Company  at  this  time,  or  at  the  time  of  the 
actual  transfer  of  such  property  (the  Warren  Com- 
pany, however,  retains  all  of  its  Books  of  account)  ; 

Also  all  of  the  Capital  Stock  of  each  of  the  Hump- 
tulips  Driving  Company,  the  Grays  Harbor  Boom 
Company  and  the  Humptulips  Towing  Company ; 

Also  any  and  all  horses,  wagons,  autos,  auto-truck, 
or  other  personal  property  owned  by  the  said  War- 
ren Company,  or  in  which  it  has  any  interest ; 
'    Also  the  following  described  real  estate,  to  wit : 

The  SE.14  of  Section  23,  and  the  NE.14  of 
Section  26,  all  in  Township  21,  North,  Range  9, 
West  of  the  Willamette  Meridian,  in  said  Che- 
halis  County,  Washington, 
together  with  all  and  singular  the  tenements^  here- 
ditaments and  appurtenances  thereunto   belonging 
or  in  any  wise  appertaining  excepting  and  reserv- 
ing however,  to  A.  P.  Stockwell  and  J.  B.  Bridges 
and  to  W.  T.  Cameron,  and  the  C.  E.  Burrows  Com- 
pany, and  to  each  and  all  of  them,  the  right  and 
privilege  of  going  upon  the  said  lands  or  any  there- 
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of,  for  the  purpose  of  taking  saw-logs  and  other 
timber  products  over  and  across  the  said  lands  all 
as  particularly  provided  in  that  certain  deed  from 
Aberdeen  Timber  Company  to  Warren  Company, 
dated  October  10th,  1912,  and  recorded  in  Book  117 
of  the  Eecord  of  Deeds  of  Chehalis  County,  Wash- 
ington, at  page  358 ;     [185] 

Also  the  following  described  contracts,  to  wit : 

A  contract  between  Warren  Company  and  W.  T. 
Cameron,  dated  October  10th,  1912; 

A  contract  between  Warren  Company  as  the  first 
party,  and  W.  T.  Cameron  and  Aberdeen  Timber 
Company  as  the  second  parties,  and  dated  October 
10th,  1912; 

A  contract  between  Warren  Company  as  the  first 
party,  and  Cameron-Hoover  Logging  Company  as 
the  second  party,  and  dated  December  30th,  1913; 

A  contract  between  Warren  Company  as  the  first 
l)arty,  and  W.  T.  Cameron  as  the  second  party,  and 
dated  October  10th,  1912 ; 

A  contract  between  S.  E.  Slade  Lumber  Company 
as  the  first  party,  and  Warren  Company  as  the  sec- 
ond party,  and  dated  July  31st,  1912 ; 

A  contract  between  Poison  Logging  Company,  a 
corporation,  as  the  first  party,  and  the  Warren  Com- 
pany and  the  Humptulips  Driving  Company  as  the 
second  party,  and  dated  January  7th,  1914 ; 

A  contract  between  Warren  Company  as  the  first 
party  and  Cameron-Hoover  Logging  Company  as 
the  Second  party,  and  dated  December  1st,  1913 ; 

A  contract  between  Northern  Pacific  Railway 
Company  and  Warren  Company,  and  dated  July 
17th,  1913;  also 
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A  conditional  Sale  Contract  between  Big  Creek 
Timber  Company  as  the  first  party,  and  Warren 
Company  as  the  second  party,  and  dated  January 
8th,  1914. 

The  intention  being  to  hereby  describe  any  and  all 
of  the  personal  property  of  whatsoever  kind  or  char- 
acter of  the  said  Warren  Company,  except  only 
any  liability  of  the  present  or  any  Stockholders  of 
the  Warren  Company,  upon  any  subscription,  writ- 
ten or  otherwise,  to  or  for  the  capital  stock  of  the 
said  Warren  Company,  or  any  part  thereof,  and  ex- 
cept any  and  all  moneys  actually  on  hand,  and  the 
books  of  account  of  the  [186]  company. 
2.     CONSIDERATION. 

The  consideration  for  the  said  sale  and  property, 
shall  be  the  agreement  and  assumption  by  the  pur- 
chaser, to  pay  the  following  debts  and  obligations  of 
the  Warren  Company  and  the  said  companies  of 
which  it  holds  the  capital  stock,  to  wit ; 

Aberdeen  Electric  Co 2 .  50 

Aberdeen  Sheet  Metal  Works 4 .  85 

Aberdeen  Manufacturing  Co 49 .  65 

Big  Creek  Timber  Co 8,803.32 

€.  E.  Burrows  Co 195.57 

Benson  Office  Supply  Co 6.65 

A.  M.  Bendetson 861.96 

Beckenhauer  Drug  Co 22.40 

Bridges  &  Bruener 400.82 

Berg,  John 11 .  45 

Bay  City  Lumber  Co 1.75 

Brown-Elmore  Shoe  Co 8 .  50 

Baker,  J.  W.  Hardware  Co 1 .  60 

Broderick  Bascom  Wire  Rope  Co 41.25 
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Carstens  Packing  Co 554 .  51 

H.  L.  Cooke  Co 8.71 

City  Eetail  Lumber  Co 2.72 

Chehalis  Produce  Co 1021 .  63' 

Cameron-Hoover  Logging  Co 4 .  00 

Davidson  Bros 22 .  65 

Douglas  Bros 42 .  00 

Donovan  Lumber  Co 48.00 

Evans,  C.  P.  W 114.85 

Evans,  Mrs.  R.  E 38.60 

Employers  Association   30.00 

F.  &  P.  Garage 12.50 

Prye  &  Company 4,671 .  92 

Poster,  P.  G.  Co 5,971.41 

Grays  Harbor  Blow  Pipe  Co 11 .  81 

Gloss  Steam  Laundry 2 .  95 

Grays  Harbor  Boiler  Works 165 .  82 

Grays  Harbor  Plour  Co 406 .  50 

Grays  Harbor  Ship  Chandlery 7.90 

Gabrielson  &  Holmer 74.30 

Grays  Harbor  Hardware  Co 1,368 .  99 

Hoquiam  Auto  Co 12 .  75 

Hazelwood  Co 89.12 

Hunt,  E.  G 88.50 

Isaacson,  L.  G.  Co 1,429.12 

Industrial  Insurance  Commission 890.63' 

Johnson,  C.  E 36.00 

Jones  &  Paine   175 .  00 

Johnston  Transfer  Co 32.60 

Lamb  Machine  Co 237.40 

Lebo,  W.  P.  Co 5.60 

Loggers  &  Contractors  Mchny.  Co 21 .  52 
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Looms,  N.  T 230.85 

[187] 

Like,  CD 11.75 

Lindstrom  Shipbuilding  Co 123.48 

Multonomah  Iron  Works 3 .  27 

Mill  &  Mine  Supply  Co 294.99 

McPhee,  Al 32.80 

McBride  &  Hamblen 59.35 

Meadowbrook  Creamery  Co 2.25 

Nelson,  N 543.15 

Nelson,  N.  F 1.50 

Northwest  Supply  Co 3 .  45 

National  Grocery  Co 23 .  00 

Ovitt  Company   5 .  75 

Pacific  Telephone  &  Telegraph  Co.  ....  7 .  05 

Puget  Sound  &  Alaska  Powder  Co.  ...  363.40 

Pacific  Fruit  &  Produce  Co 222 .  15 

Puget  Sound  Iron  &  Steel  Works 149.50 

Poulson  Auto  Co 284.82 

Eoebling,  J.  A.  Sons  Co 897.28 

Robinson,  J.  J .90 

Kelly,  Ed 1.50 

•Slade  Lumber  Co 10.40 

Schwabacher  Bros  Co 539 .  32 

Standard  Oil  Co 1037.30 

Willamette  Iron  &  Steel  Works 424. 10 

West  Coast  Produce  Co 617.90 

Waugh,  J.  S 10.60 

Washington  Iron  Works 251 .  85 

Washington  Paint  &  Wall  Paper  Co.  . .  3.75 

Whiteside  Undertaking  Co 50.00 

Welsh  &  Richards  Co 3-5.75 

Western  Union  Telegraph  Co 17 .  50 
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Grays  Harbor  Hospital 781 .  50 

Aberdeen  Timber  Co 1,324. 10 

Bridges  &  Stockwell 983 .  52 

Taxes  (Grays  Harbor  Boom  Co.) — 1913 

333.69 

Overdraft  Warren  Savings  Bank 762 .  50 

Poison  Logging  Co.  (Doubtful) 408.54 

Neumeyer  &  Diamond 750 .  33 

Total   $  39,417.03 

Pay-roll  to  May  31st,  1914 19,259.79 

Pay-roll  Estimated  June  1st  to  4tli 570.00 

Demand  Loans  of  Hayes  &  Hayes 6,100.00 

'Note  to  Willamette  Iron  &  Steel  Wks.  4,000.00 

Demand  Loan  of  Miner  D.  Crary 4,000.00 

Demand  Loan  of  National  Bank  of  Com- 
merce   of    Seattle,    amounting    to 

$45,000 45,000.00 

Interest  on  Bills  Payable  to  June  4th, 

1914 3,727.02 

Grand  Total $  112,273.84 

[188] 

Also  all  costs,  expenses  and  attorney's  fees  in  con- 
nection with  any  and  all  labor  liens  on  saw-logs  and 
other  timber  products  of  the  Warren  Company,  and 
also  any  and  all  strictly  operating  expenses  of  the 
said  Warren  Company  and  the  said  three  companies 
with  stock  it  holds,  since  June  4th,  1914,  to  the  time 
of  the  consummation  of  such  sale,  and  also  shall  the 
said  purchaser  become  liable  for  any  of  the  debts 
or  obligations  of  the  Warren  Company,  other  than 
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to  stockholders  and  other  than  those  hereinabove 
particularly  described,  in  an  amount  not  to  exceed 
the  sum  of  $1,000,  the  said  $1,000,  being  for  the  pur- 
pose of  fully  covering  any  items  of  expense  which 
the  purchaser  should  pay  and  which  may  for  some 
reason  or  other  have  been  omitted  from  the  fore- 
going list;  or  the  said  purchaser  may  pay  the  said 
siuns  of  money  to  the  said  Warren  Company  in  cash. 
But  in  the  event  the  purchaser  elects  to  assume  and 
agrees  to  pay  such  debts  and  obligations,  then  before 
such  transfer  of  property  shall  be  made  to  such  pur- 
chaser, the  latter  shall  obtain  from  such  creditors,  a 
written  statement  signed  by  each  of  such  creditors, 
to  the  effect  that  each  such  creditor  relieves  and  re- 
leases the  said  Warren  Company  from  any  and  all 
liability  and  elects  exclusively  to  look  to  such  pur- 
<ihaser  for  payment,  and  which  said  releases  shall  be 
in  all  respects  to  the  satisfaction  of  the  Vice  Presi- 
dent and  Secretary  of  the  Warren  Company — ^all  to 
the  end  that  the  said  Warren  Company  shall  hence- 
forth not  be  liable  for  or  be  called  upon  to  pay  any 
of  the  said  debts  or  obligations. 

3.     FURTHER  CONSIDERATION. 

The  further  consideration  for  the  said  transfer 
shall  be  that  the  purchaser  or  purchasers  shall  ob- 
tain from  the  said  Cameron  &  Hoover  Logging  Com- 
pany, and  from  the  said  Cameron  and  the  said  S.  E. 
■Slade  Lumber  Company  and  Aberdeen  Timber  Com- 
pany and  J.  B.  Bridges  and  A.  P.  Stockwell,  full  and 
complete  release  of  the  said  Warren  Company  from 
any  and  all  of  the  [189]  obligations  or  duties  of 
the  said  Warren  Company  performed  or  to  be  per- 
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formed  or  done  under  and  by  virtue  of  any  of  the 
hereinbefore  particularly  mentioned  contracts,  and 
shall  also  agree  to  protect  the  said  Warren  Company 
against  any  and  all  demands  of  Poison  Logging 
Company  under  and  by  virtue  of  the  aforesaid  Pol- 
son  Logging  Companj^  contract,  all  to  the  end  that 
the  said  Warren  Company  shall  be  forever  relieved 
and  released  of  and  from  all  such  obligations,  and 
all  such  releases  shall  be  to  the  satisfaction  of  the 
Vice-president  and  Secretary  of  the  said  company. 

WITNESS  THE  NAME  AND  SEAL  of  the  said 
WARREN  COMPANY,  by  its  Vice-President  and 
^Secretary,  all  on  the  day  first  hereinabove  written. 

WARREN  COMPANY. 

By  J.  B.  BRIDGES,  (Signed) 

Vice-President. 

Attest:     J.  T.  EISWORTH,     (Signed) 

Secretary.     [190] 

That  said  option  has  been  duly  assigned  by  the  S. 
E.  Slade  Lumber  Company,  to  the  speaker,  H.  P. 
Brown,  who  is  now  the  owner  and  holder  thereof, 
with  the  right  and  privilege  of  exercising  said  option 
and  to  purchase  the  assets  of  the  said  Warren  Com- 
pany, upon  the  terms  and  conditions  therein  stated. 
That  he,  the  said  Brown,  did  heretofore  pay  off  the 
liens  which  had  been  filed  against  the  logs  by  the 
laborers,  which  liens  had  been  duly  assigned  to  the 
said  Brown,  and  who  is  now  the  owner  and  holder 
of  such  labor  liens.  That  the  total  amount  to  be 
paid  by  virtue  of  the  terms  of  said  option,  including 
labor  liens,  did  not  exceed  the  sum  of  $125,000,  and 
that  the  reasonable  and  actual  value  of  the  assets  of 
the  said  Warren  Company  were  in  excess  of  $300,000. 
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That  the  logs  owned  by  the  said  Warren  Company 
and  which  are  in  the  boom  of  the  Grays  Harbor 
Boom  Company,  and  about  the  Humptulips  River 
and  in  the  flow  waters  of  Furlough  Creek  and  in 
and  around  the  camps  of  the  said  Warren  Company, 
aggregate  over  twenty  (20)  million  feet,  board  meas- 
ure, and  will  net  $7  a  thousand,  even  at  the  present 
condition  of  the  log  market,  thus  making  a  total  to 
be  realized  from  logs,  of  $142,800,  or  more  than 
sufficient  to  pay  the  indebtedness  of  the  said  Warren 
Company  to  be  assumed  by  the  person  exercising 
said  option,  of  which  the  said  Brown  was  the  owner 
and  holder.  That  the  assets  of  the  said  Warren 
Company,  including  the  assets  of  the  Humptulips 
Driving  Company,  the  Grays  Harbor  Boom  Com- 
pany, and  the  Humptulips  Towing  Company,  were 
more  particularly  as  follows :  The  said  Brown  then 
exhibited  a  printed  detailed  statement  of  the  assets  of 
said  various  companies  mentioned,  and  presented 
them  to  the  Board,  and  are  shown  as  follows,  to  wit : 

T191] 

WARREN  COMPANY, 
ASSETS. 

Auto  Truck       1/2 800.00 

Auto  Packard  1/2 500. 00 

Buildings  Camp  #4 1,130.42 

*'           &  Equipment  Camp  #7 8,437.21 

''       #8    ....  6,579.67 

County  Road  6,121 .  71 

Dam  #1  Widow  Creek 6,443 .  32 

Engines 52,537.49 

Evans,  C.  F.  W 50.00 
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formed  or  done  under  and  by  virtue  of  any  of  the 
hereinbefore  particularly  mentioned  contracts,  and 
shall  also  agree  to  protect  the  said  Warren  Company 
against  any  and  all  demands  of  Poison  Logging 
Company  under  and  by  virtue  of  the  aforesaid  Pol- 
son  Logging  Company  contract,  all  to  the  end  that 
the  said  Warren  Company  shall  be  forever  relieved 
and  released  of  and  from  all  such  obligations,  and 
all  such  releases  shall  be  to  the  satisfaction  of  the 
Vice-president  and  Secretary  of  the  said  company. 

WITNESS  THE  NAME  AND  SEAL  of  the  said 
WARREN  COMPANY,  by  its  Vice-President  and 
^Secretary,  all  on  the  day  first  hereinabove  written. 

WARREN  COMPANY. 

By  J.  B.  BRIDGES,  (Signed) 

Vice-President. 

Attest:     J.  T.  EISWORTH,     (Signed) 

Secretary.     [190] 

That  said  option  has  been  duly  assigned  by  the  S. 
E.  Slade  Lumber  Company,  to  the  speaker,  H.  P. 
Brown,  who  is  now  the  owner  and  holder  thereof, 
with  the  right  and  privilege  of  exercising  said  option 
and  to  purchase  the  assets  of  the  said  Warren  Com- 
pany, upon  the  terms  and  conditions  therein  stated. 
That  he,  the  said  Brown,  did  heretofore  pay  off  the 
liens  which  had  been  filed  against  the  logs  by  the 
laborers,  which  liens  had  been  duly  assigned  to  the 
said  Brown,  and  who  is  now  the  owner  and  holder 
of  such  labor  liens.  That  the  total  amount  to  be 
paid  by  virtue  of  the  terms  of  said  option,  including 
labor  liens,  did  not  exceed  the  sum  of  $125,000,  and 
that  the  reasonable  and  actual  value  of  the  assets  of 
the  said  Warren  Company  were  in  excess  of  $300,000. 
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That  the  logs  o\\Tied  by  the  said  Warren  Company 
and  which  are  in  the  boom  of  the  Grays  Harbor 
Boom  Company,  and  about  the  Humptulips  River 
and  in  the  flow  waters  of  Furlough  Creek  and  in 
and  around  the  camps  of  the  said  Warren  Company, 
aggregate  over  twenty  (20)  million  feet,  board  meas- 
ure, and  will  net  $7  a  thousand,  even  at  the  present 
condition  of  the  log  market,  thus  making  a  total  to 
be  realized  from  logs,  of  $142,800,  or  more  than 
sufficient  to  pay  the  indebtedness  of  the  said  Warren 
Company  to  be  assumed  by  the  person  exercising 
said  option,  of  which  the  said  Brown  was  the  owner 
and  holder.  That  the  assets  of  the  said  Warren 
Company,  including  the  assets  of  the  Humptulips 
Driving  Company,  the  Grays  Harbor  Boom  Com- 
pany, and  the  Humptulips  Towing  Company,  were 
more  particularly  as  follows:  The  said  Brown  then 
exhibited  a  printed  detailed  statement  of  the  assets  of 
said  various  companies  mentioned,  and  presented 
them  to  the  Board,  and  are  shown  as  follows,  to  wit : 

T191] 

WARREN  COMPANY. 

ASSETS. 

Auto  Truck       1/2 800.00 

Auto  Packard  1/2 500.00 

Buildings  Camp  #4 1,130.42 

**           &  Equipment  Camp  #7 8,437.21 

"       #8    ....  6,579.67 

County  Road   6,121 .  71 

Dam  #1  Widow  Creek 6,443.32 

Engines  52,537.49 

Evans,  C.  F.  W 50 .  00 
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Horses,  Wagons  &  Harness 1,785 .  52 

Road,  Tote  #2 5,726.60 

Real  Estate 4,905.00 

Road,  Tote  #1 1,551.72 

Skidroads  Camp  #7 9,448.88 

'*           "      #8 10,424.86 

Telephone  Line  912 .  20 

Tools,  Camp  #7 5,201.82 

#8   5,438.05 

Wire  Rope  Camp  #7 5,239.15 

''         ''           ''       #8   6,254.91 

Dam,  Furlough  Creek 17,848.02 

20,400,000  Ft.  Logs  at  $7.00 142,800.00 

$300,136.55 

Obligations  as  shown  on  option $122,273 .  84 

[192] 

HUMPTULIPS  DRIVING  COMPANY. 
ASSETS. 

Buildings   300.00 

Cribbing   64,222.94 

Dam  #1   6,000.00 

Dam  #2   14,645.78 

Dam  #3   23,135.59 

Dam,  Fairchilds   1,430.42 

Roll  Dam  34-21-9 1,285.23 

Roll  Dam  #2 5,870.37 

Equipment   5,392.89 

Horses   100.00 

Hunley  Contract 2,700.00 
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Eeal  Estate    3,939.57 

Telephone  Line  448.29 

Walker  Timber 1,000.00 


$130,480.08 

GRAYS  HARBOR  BOOM  COMPANY. 
ASSETS. 

Boom  Plant  34,608.27 

Cavils  Michigan   949.77 

Dwyer,  J.  J 150.00 

Equipment   2,568.62 

Real  Estate    9,905.88 


$48,182.54 

HUMPTUL^PS  TOWINO  COMPANY. 
ASSETS. 

lola 1,500.00 

Oil  Scow 256.67 

Skookum 13,250.00 


$15,006.67 
[193] 

The  said  Brown  further  explained  that  the  said 
Warren  Company  had  a  valuable  and  extensive  log- 
ging outfit  on  the  lands  of  the  said  S.  E.  Slade  Lum- 
ber Company,  in  Township  21,  Range  9;  that  said 
country  had  been  extensively  opened  up  by  the  said 
Warren  Company;  that  skidroads  and  other  roads 
had  been  built,  including  dams,  and  other  things 
done  and  moneys  expended  for  the  purpose  of  facili- 
tating the  marketing  of  said  timber.  The  said 
Brown  then  proposed  to  the  Board  to  assign  or  cause 
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to  be  assigned  to  the  Humptulips  Logging  Company, 
said  option  from  tlie  Warren  Company,  there  by 
giving  to  the  said  Humptulips  Logging  Company  all 
its  right,  title,  claim  or  interest  in  the  same,  thus  en- 
abling the  said  Humptulips  Logging  Co.  to  exercise 
said  option,  upon  the  same  terms  and  conditions  that 
the  said  Brown  could  or  might  exercise  the  same; 
that  in  consideration  of  the  sale  by  the  said  Brown  to 
the  said  Humptulips  Logging  Company,  of  the  as- 
sets of  the  said  Warren  Company  by  assigning  and 
turning  over  to  said  company  the  option  referred  to, 
the  said  Humptulips  Logging  Company  should  repay 
to  the  said  Brown,  the  amounts  paid  out  by  him  in 
acquiring  the  labor  liens  against  the  logs  of  the  said 
Warren  Company,  including  all  attorney's  fees  ne- 
cessarily paid  out  by  him  and  with  the  approval  of 
the  court,  in  taking  such  assignments,  and  to  fully 
pay  up  the  subscriptions  to  the  capital  stock  of  the 
company,  of  H.  P.  Brown,  W.  B.  Mack  and  C.  A. 
Pitchf  ord,  and  to  cause  to  be  executed,  and  delivered 
to  the  said  Brown,  Mack  and  Pitchford,  certificates 
of  Stock  of  the  said  company,  fully  paid  up,  in  the 
amounts  and  in  the  number  of  shares  to  which  each 
of  said  subscribers  are  entitled.  This  would  make  a 
total,  including  the  capital  stock,  of  approximately 
$225,000.00,  to  be  paid  by  the  new  company  for  the 
assets  of  the  said  Warren  Company  as  described  in 
said  Option.         [194] 

This  proposition  was  discussed  at  great  length  by 
all  of  the  members  of  the  Board,  and  the  matter 
thoroughly  gone  into.  Mr.  W.  B.  Mack,  one  of  the 
directors,   stated  that  he  was  thoroughly  familiar 
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with  the  assets  of  the  said  Warren  Company  and  of 
what  the  assets  consisted  and  what  the  value  of  said 
assets  were,  and  said  Mack  explained  at  length  to  the 
Board,  what  the  new  company  w^ould  get  if  it  ac- 
cepted the  proposition  of  Mr.  Brown,  and  he  con- 
•sidered  that  the  assets  of  the  Warren  Company  were 
reasonably  worth,  conservatively  speaking,  at  least 
the  sum  of  $300,000.  Before  taking  any  action  on 
the  matter,  however,  the  said  Board  consulted  with 
Mr.  A.  P.  Stockwell,  of  Aberdeen,  Washington,  who 
heretofore  had  been  the  manager  of  the  Warren 
Company,  as  well  as  of  the  Humptulips  Driving 
Company,  Grays  Harbor  Boom  Company,  and 
Humptulips  Towing  Company,  and  who  two  or  three 
years  before,  and  for  a  long  time  prior  thereto,  had 
been  the  owner  of  the  said  Humptulips  Driving  Com- 
pany, the  said  Grays  Harbor  Boom  Company,  and 
of  the  property  now  owned  by  the  Humptulips  Tow- 
ing Company,  and  who  was  thoroughly  familiar  with 
the  assets  of  all  of  said  companies.  He  went  into 
the  matter  of  said  assets,  with  the  Board,  very  fully, 
and  stated  that  the  assets  as  represented  by  Mr. 
Brown,  as  shown  on  the  typewritten  sheets  were 
taken  from  the  books  of  the  said  Warren  Company, 
Humptulips  Driving  Company,  Grays  Harbor  Boom 
Company  and  Humptulips  Towing  Company,  and 
Mr.  Stockwell  expressed  it  as  his  opinion,  that  the 
assets  of  the  said  companies  which  the  said  Hump- 
tulips Logging  Company  would  acquire  under  the 
terms  of  the  option,  would  be  considerably  in  excess 
of  $300,000.00,  and  he  explained  the  reasons  why  said 
Warren  Company  had  gone  insolvent,  and  why  the 
Stockholders   of  the  said  Warren  Company  were 
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willing  to  pay  their  guarantees  to  the  bank  and  can- 
cel their  notes  which  the  Warren  Co.  had  given  them 
for  moneys  advanced,  stating  that  said  Stockholders 
were  desirous  that  the  [195]  general  creditors  to 
be  paid  in  full,  and  that  to  secure  this  end  they  would 
suffer  their  losses  without  expecting  any  return 
themselves.  That  the  reasons  for  the  insolvency  of 
the  said  Warren  Company  would  not  be  present  as 
far  as  the  Humptulips  Logging  Company  would  or 
inight  be  concerned. 

All  of  the  Directors  stated  that  in  addition  to  the 
advice  and  opinion  of  Mr.  Stockwell,  they  had  there- 
tofore looked  into  the  matter  very  thoroughly  and 
had  taken  the  opinions  of  other  loggers  qualified  to 
speak  on  the  subject,  with  reference  to  the  value  of 
the  assets  of  the  said  Warren  Company,  and  it  was 
finally  resolved  to  accept  the  proposition  of  the  said 
H.  P.  Brown  and  to  purchase  the  assets  of  the  said 
Warren  Company,  by  causing  said  option  now  held 
by  the  said  Brown,  to  be  assigned  to  it,  the  said  new 
company,  the  said  new  company  to  pay  the  said 
Brow^n  for  said  assets  and  for  the  assignment  of  said 
option,  the  following  consideration : 

1.  The  repayment  to  the  said  Brown,  of  all 
moneys  advanced  by  him  in  securing  the  assignment 
of  labor  liens,  being  approximately  $20,000. 

2,  The  payment  of  the  subscriptions  to  the  capi- 
tal stock  of  the  said  company  by  the  said  H.  P. 
BrowTi,  the  said  W.  B.  Mack,  and  the  said  C.  A. 
Pitchford. 

It  was  further  resolved  that  the  proper  officers 
of  the  company  be  authorized  and  directed  to  accept 
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the  assignment  of  the  said  option  from  the  said 
Brown,  and  to  exercise  the  said  option  within  the 
time  limited,  and  to  cause  to  be  transferred  to  the 
new  company,  all  of  the  assets  of  the  said  Warren 
Company,  including  the  stock  of  the  other  three  com- 
panies mentioned,  upon  the  terms  and  conditions 
contained  in  said  option,  and  the  President  and 
Secretary  of  the  said  company  were  further  author- 
ized and  directed  to  cause  the  Warren  Company  to 
be  released  from  the  obligations  due  to  its  general 
creditors  and  to  make  such  arrangements  with  said 
creditors  with  reference  [196]  to  the  payment  of 
their  claims  by  the  said  Humptulips  Logging  Com- 
pany, as  they  could  most  advantageously  make,  and 
said  President  and  Secretary  of  the  Company  were 
given  full  power  and  authority  to  close  said  deal  and 
to  purchase  in  the  name  of  the  company,  the  assets 
of  the  said  Warren  Company  under  the  terms  and 
conditions  of  said  option,  and  in  general  to  sign  all 
papers  and  to  do  any  and  all  things  necessary  for  the 
proper  carrying  out  of  the  terms  of  said  option  and 
the  conditions  under  which  said  property  of  the 
Warren  Company  could  be  acquired. 

The  President  and  Secretary  of  the  Company  were 
further  authorized  to  issue  to  the  said  H.  P.  Brown, 
W.  B.  Mack  and  C.  A.  Pitchford,  the  capital  stock 
of  the  company  fully  paid  up,  to  each  the  number 
of  shares  respectively  subscribed  for  by  him. 

There  being  no  further  business  before  the  meet- 
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ing,  the  same  was  duly  adjourned. 

(Signed)     H.  P.  BROWN, 
Chairman. 
(Signed)     W.  B.  MACK, 

Secretary.     [197] 

SPECIAL  MEETING  OF  BOARD  OF  TRUS- 
TEES OF  HUMPTULIPS  LOGGING  COM- 
PANY, A  CORPORATION. 

A  special  meeting  of  the  Board  of  Trustees  of 
Humptulips  Logging  Company,  a  corporation,  was 
held  at  the  office  of  the  company  in  the  City  of  Aber- 
deen, on  the  1st  day  of  August,  1914,  at  the  hour  of 
10  o'clock,  A.  M.,  all  of  the  Trustees,  to  wit: 

H.  P.  BROWN,  W.  B.  MACK  and  C.  A.  PITCH- 
FORD,  being  present  and  participating  in  the  meet- 
ing. The  President,  H.  P.  Brown,  was  in  the  chair, 
and  Mr.  Pitchf  ord,  the  regular  secretary  of  the  Com- 
pany, acted  as  Secretary  of  the  meeting. 

All  of  said  Trustees  consented  to  the  holding  of 
said  meeting  for  the  transaction  of  such  business  as 
might  properly  come  before  it. 

The  following  resolution  was  upon  motion  duly 
made  and  seconded,  unanimously  carried : 

WHEREAS,  Humptulips  Logging  Company  is 
the  owner  by  assignment,  of  that  certain  logging  con- 
tract entered  into  on  the  31st  day  of  July,  1912,  by 
and  between  S.  E.  Slade  Lumber  Company,  a  cor- 
poration organized  under  the  laws  of  the  State  of 
California,  as  the  party  of  the  first  part,  and  Warren 
Company,  a  corporation  under  the  Laws  of  the  State 
of  Washington,  as  the  party  of  the  second  part,  by 
the  terms  of  which  contract  the  said  S.  E.  Slade 
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Lumber  Company  did  give  to  the  said  Warren  Com- 
pany, the  right  and  privilege  of  cutting,  removing 
and  marketing  all  of  the  merchantable  timber  on  the 
lands  of  the  S.  E.  Slade  Lumber  Company  situated 
in  Township  21,  North  of  Range  9,  West  of  the  Wil- 
lamette Meridian; 

AND  WHEREAS,  it  is  to  the  advantage  of  the 
said  Humptulips  Logging  Company  to  procure  a 
cancellation  of  said  contract;     [198] 

AND,  WHEREAS,  it  was  necessary  for  the 
Humptulips  Logging  Company  in  its  negotiations 
with  W.  T.  Cameron,  to  procure  for  said  Cameron  a 
free  right-of-way  from  the  said  S.  E.  Slade  Lumber 
Company,  across  the  Southeast  Quarter  (SE.  14)  of 
Section  34,  Township  21,  North  of  Range  9  West,  in 
Chehalis  County,  Washington,  resulting  in  a  loss  to 
the  S.  E.  Slade  Lumber  Company  of  approxi- 
mately $2,000. 

NOW,  THEREFORE,  IT  IS  RESOLVED  that 
the  Humptulips  Logging  Company  sell  and  convey 
to  the  S.  E.  Slade  Lumber  Company,  a  corporation, 
by  warranty  deed,  the  following  described  lands  situ- 
ated in  Chehalis  County,  Washington,  to  wit : 

The  Southeast  Qruarter  (SE.  14)  of  Section 
23  and  the  Northeast  Quarter  (NE.  y^)  of  Sec- 
tion 26,  all  in  Township  21  North,  Range  9, 
West  of  Willamette  Meridian, 
subject,  however,  to  the  reservations  contained  in  the 
deed  from  Aberdeen  Timber  Company  to  Warren 
Company,  and  which  reservations  were  set  forth  in 
the  deed  from  Warren  Company  to  Humptulips  Log- 
ging Company;  the  said  Humptulips  Logging  Com- 
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pany  to  reserve  also  in  said  deed,  a  right-of-way  for 
itself,  for  the  purpose  of  taking  saw-logs  and  other 
timber  products  over  the  same;  in  consideration  of 
the  cancellation  hereinabove  referred  to,  and  in  con- 
sideration of  the  free  right-of-way  heretofore 
granted  by  the  said  S.  E.  Slade  Lumber  Company  at 
the  request  of  Humptulips  Logging  Company,  to 
W.  T.  Cameron. 

IT  IS  FURTHER  RESOLVED  that  the  Presi- 
dent and  Secretary  of  the  corporation  be  authorized 
and  directed  to  sign  and  deliver  said  Warranty 
Deed  to  the  said  S.  E.  Slade  Lumber. Company  and 
receive  from  the  latter  company  a  cancellation  of 
said  logging  contract. 

HUMPTULIPS  LOGGING  COMPANY,  a  cor- 
poration, being  the  owner  of  all  of  the  Capital  Stock 
of  Grays  Harbor  Boom  Company  [199]  a  cor- 
poration, Humptulips  Driving  Company,  a  cor- 
poration, and  Humptulips  Towing  Company,  a 
corporation,  it  was  resolved  to  authorize  H.  P. 
Brown,  the  President  of  the  Company,  or  in  his  ab- 
sence, or  inability  to  act,  W.  B.  Mack,  the  Vice-presi- 
dent of  the  Company,  to  vote  the  stock  of  the  several 
corporations  above  named  owned  by  the  said  Hump- 
tulips Logging  Company,  at  any  and  all  Stock- 
holders' meetings  of  the  said  respective  corporations, 
giving  unto  the  said  H.  P.  Brown,  or  in  his  absence 
or  inability  to  act,  the  said  W.  B.  Mack,  full  power 
and  authority  to  vote  said  stock  at  such  meetings. 

There  being  no  further  business  before  the  meet- 
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ing,  the  same  was  duly  adjourned. 

(Signed)     H.  P.  BROWN, 

President. 
Attest:  (Signed)     C.  A.  PITCHPORD, 

Secretary.     [200] 

THIS  INDENTURE,  made  and  entered  into  this 
27th  day  of  July,  1914,  by  and  between  Warren  Com- 
pany, a  corporation  of  Aberdeen,  Washington,  as  the 
party  of  the  first  part,  and  Humptulips  Logging 
Company,  a  corporation  of  Aberdeen,  Washington, 
as  the  party  of  the  second  part,  WITNESSETH : 

That  the  said  party  of  the  first  part,  for  and  in  con- 
sideration of  the  sum  of  Ten  ($10.00)  Dollars  to  it  in 
hand  paid  by  the  said  party  of  the  second  part,  the 
receipt  of  which  is  hereby  acknowledged,  and  the 
payment  or  assumption  for  payment  by  the  said  sec- 
ond party,  of  certain  debts  and  obligations  of  the  said 
first  party,  and  which  said  debts  and  obligations  are 
more  particularly  mentioned  and  described  in  a  cer- 
tain option  dated  June  19th,  1914,  and  give  by  War- 
ren Company  to  S.  E.  Slade  Lumber  Company,  a  cor- 
poration, and  by  the  latter  company  duly  assigned 
to  H.  P.  Brown,  of  San  Francisco,  California,  and 
by  the  said  H.  P.  Brown  in  turn  duly  assigned  to  the 
second  party  herein,  does  hereby  grant,  bargain^  and 
sell  unto  the  said  party  of  the  second  part,  and  to 
its  successors  and  assigns,  the  following  described 
personal  property  located  and  being  in  the  County  of 
Chehalis  and  State  of  Washington,  and  particularly 
described  as  follows,  to-wit : 

All  of  its  saw-logs  and  other  timber  products  now 
in  any  of  the  waters  within  the  borders  of  Chehalis 
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County,  Washington,  being  approximately  twenty 
(20)  million  feet,  board  measure,  and  any  and  all 
saw-logs  or  other  timber  products  in  which  it  may 
have  any  interest  at  this  time  and  being  and  lying 
on  the  ground,  said  logs  being  cut  from  the  S.  E. 
Slade  Lumber  Company  lands  tributary  to  the  upper 
stretches  of  the  Humptulips  River  in  said  County,  a 
large  [201]  portion  of  said  logs  being  branded 
with  the  brands  of  the  said  Warren  Company  as 
recorded  in  the  County  Auditor's  office  for  Chehalis 
County,  Washington. 

Also  all  of  its  logging  engines,  logging  equipment, 
tools,  implements  and  appliances,  wheresoever  the 
same  ma}^  be  located,  and  being  now  for  the  most 
part,  on  the  said  S.  E.  Slade  Lumber  Company  lands, 
or  near  thereto,  and  a  part  thereof  being  now  in  the 
first  party's  warehouse  or  offices  in  Aberdeen,  Wash- 
ington. 

Also  all  of  its  logging  roads,  logging  chutes,  skid- 
roads,  logging  camps  and  camp  outfit  and  equipment, 
and  all  blacksmith  outfit. 

Also  a  certain  dam  located  in  Widow  Creek,  which 
is  a  tributary  to  the  East  Fork  of  the  said  Hump- 
tulips  River. 

Also  any  and  all  of  its  cable,  wire-rope,  haulback 
rope,  sleds  and  other  appliances  used  in  and  forming 
a  part  of  its  logging  outfit  and  logging  operations. 
Also  any  and  all  accounts  due  and  owing  to  the  said 
Warren  Company  at  this  date  (not  including,  how- 
ever, its  books). 

Also  any  and  all  horses,  wagons,  autos,  auto-trucks, 
or  other  like  or  similar  property. 
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Also  all  of  the  capital  stock  of  each  the  Hump- 
tulips  Driving  Company,  the  Grays  Harbor  Boom 
Company  and  the  Humptulips  Towing  Company. 

Also  a  certain  contract  between  Warren  Company 
and  W.  T.  Cameron,  dated  October  10th,  1912,  and 

A  contract  between  Warren  Company,  as  the  first 
party,  and  W.  T.  Cameron  and  Aberdeen  Timber 
Company,  as  the  second  parties,  and  dated  October 
lOth,  1912,  and 

A  contract  between  Warren  Company,  as  the  first 
party,  and  Cameron-Hoover  Logging  Company  as 
the  second  party,  and  [202]  dated  December  30th, 
1913,  and 

A  contract  between  Warren  Company,  as  the  first 
party,  and  W.  T.  Cameron,  as  the  second  party,  and 
dated  October  10th,  1912,  and 

A  contract  between  S.  E.  Slade  Lumber  Company, 
as  the  first  party,  and  Warren  Company,  as  the  sec- 
ond party,  and  dated  July  31st,  1912,  and 

A  contract  between  Poison  Logging  Company,  a 
corporation,  as  the  first  party,  and  the  Warren  Com- 
pany and  Humptulips  Driving  Company,  as  the  sec- 
ond parties,  and  dated  January  7th,  1914,  and 

A  contract  between  Warren  Company,  as  the  first 
party,  and  Cameron-Hoover  Logging  Company,  as 
the  second  party,  and  dated  December  1st,  1913,  and 

A  contract  between  Northern  Pacific  Eailway 
Company  and  Warren  Company,  and  dated  July 
17th,  1913,  and 

A  conditional  sale  contract  between  Big  Creek 
Timber  Company,  as  the  first  party,  and  Warren 
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Company,  as  the  second  party,  and  dated  January 
8th,  1914. 

The  intention  being  to  hereby  describe  and  convey 
any  and  all  of  the  personal  property  of  the  said  War- 
ren Company,  except  liability,  if  any,  of  any  stock- 
holder of  the  said  Warren  Company,  upon  any 
subscription,  or  otherwise,  and  except  the  books  of 
account  of  the  said  Warren  Company  and  except  any 
and  all  moneys  of  the  said  Warren  Company  at  this 
time  actually  on  hand. 

TO  HAVE  AND  TO  HOLD  unto  the  said  party 
of  the  second  part,  and  to  its  successors  and  assigns, 
forever. 

The  said  party  of  the  first  part  does  hereby  cove- 
nant and  agree  to  and  with  the  said  party  of  the  sec- 
ond part,  its  successors  and  assigns,  that  it  is  the 
owner  of  all  of  the  [203]  above-described  prop- 
erty, and  that  there  are  no  encumbrances  upon  or 
against  the  same,  except  any  unpaid  taxes  for  the 
years  1913  and  1914,  and  except  certain  of  the  said 
engines  and  logging  outfit  held  under  a  conditional 
sale  contract  between  Big  Creek  Timber  Company,  a 
corporation,  and  the  said  first  party,  and  except  the 
said  logging  roads,  logging  chutes,  skid  roads,  and 
the  said  saw-logs  are  subject  to  a  certain  contract 
between  S.  E.  Slade  Lumber  Company  as  the  party 
of  the  first  part,  and  Warren  Company  as  the  party 
of  the  second  part,  and  dated  July  31st,  1912,  and 
except  certain  loggers'  liens  against  all  or  a  part  of 
the  said  logs,  such  liens  aggregating  in  the  neigh- 
borhood of  $20,000,  and  the  said  second  party  re- 
ceives the  title  to  the  said  properties,  subject  to  the 
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said  taxes,  the  said  S.  E.  Slade  Lumber  Company 
Contract,  the  said  conditional  sale  contract,  and  the 
said  liens  upon  the  said  logs. 

By  the  acceptance  of  this  instrument,  the  said  sec- 
ond party  agrees,  for  itself,  its  successors  and  as- 
signs, that  no  stockholder's  liability  on  subscription 
of  capital  stock  of  the  said  first  party  shall  be  en- 
forced either  directly  or  indirectly,  for  or  on  account 
of  any  breach  of  the  warranties  contained  in  this 
instrument. 

IN  WITNESS  WHEREOF,  the  said  first  party 
has  caused  this  instrument  to  be  executed  by  its 
proper  officers  thereunto  duly  authorized  and  its 
corporate  seal  to  be  hereunto  affixed,  on  the  day  and. 
year  first  hereinabove  written. 
[Seal  Warren  Company,  Aberdeen,  Wash.  Incor- 
porated Dec.  14,  1910.] 

WARREN  COMPANY, 
By  J.  B.  BRIDGES, 

Vice-President. 
Attest:  J.  F.  EISWERTH, 

Secretary.     [204] 

State  of  Washington, 
County  of  Chehalis, — ss. 

On  this  27th  day  of  July,  1914,  before  me  person- 
ally appeared  J.  B.  Bridges  and  J.  F.  Eiswerth,  to 
me  known  to  be  the  Vice-president  and  Secretary, 
respectively,  of  the  corporation  that  executed  the 
within  and  foregoing  instrument,  and  acknowledged 
to  me  that  the  said  instrument  was  the  free  and 
voluntary  act  and  deed  of  said  corporation,  for  the 
uses  and  purposes  therein  mentioned,  and  on  oath 
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stated  that  they  were  authorized  to  execute  said  in- 
strument, and  that  the  seal  affixed  is  the  corporate 
seal  of  said  corporation. 

IN  "WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  the  day  and 
year  first  above  written. 

THEO.  B.  BRUENER, 

[Seal  of  Notary.] 
In  and  for  the  State  of  Washington,  Residing  at 
Aberdeen. 

Filed  for  record  July  29th,  1914,  at  2  o'clock  P.  M. 
at  the  request  of  Bridges  &  Bruener.  R.  Gr.  TRASK, 
County  Auditor.     [205] 

Exhibit  **E" — Agreement,  July,  1914,  Between 
Warren  Co.  and  S.  E.  Slade  Lumber  Co. 

THIS  AGREEMENT,  Made  and  entered  into  this 

day  of  July,  1914,  by  and  between  WARREN 

COMPANY,  a  corporation  of  Aberdeen,  Washing- 
ton, as  the  party  of  the  first  part,  and  S.  E.  SLADE 
LUMBER  COMPANY,  a  corporation  organized 
under  the  Laws  of  the  State  of  California  but  doing 
business  within  the  State  of  Washington  and  having 
its  principal  place  of  business  in  said  State  of  Wash- 
ington in  the  City  of  Aberdeen,  as  the  party  of  the 
second  part,  WITNESSETH; 

"WHEREAS  the  party  of  the  first  part  did  enter 
into  a  written  contract  with  the  party  of  the  second 
part,  of  date  July  31st  1912,  by  the  terms  of  which 
the  said  party  of  the  first  part  did  agree  and  under- 
take to  cut,  remove,  log  and  market  all  of  the  mer- 
chantable timber  located,  being,  standing  or  fallen 
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upon  the  lands  of  the  said  second  party,  in  Township 
21,  Range  9  "West  of  the  Willamette  Meridian,  in 
Chehalis  County,  Washington,  upon  certain  and 
numerous  terms  and  conditions, 

AND,  WHEREAS,  the  said  party  of  the  first  part 
has  thrown  up  and  abandoned  said  contract  and  re- 
fused further  to  perform  the  same,  and  said  com- 
.pany  is  insolvent, 

AND,  WHEREAS,  the  said  first  party  has  ad- 
vanced to  the  said  second  party  numerous  and  large 
sums  of  money  in  accordance  with  the  terms  of  said 
contract  and  more  particularly  with  the  fifth  para- 
graph thereof, 

AND,  WHEREAS,  the  said  first  party  desired 
to  assign,  sell  and  transfer  unto  HUMPTULIPS 
LOGGING  COMPANY,  a  corporation  of  Aberdeen, 
Washington,  said  contract  and  all  its  rights  and  in- 
terests therein,  and  the  said  parties  of  the  first  and 
second  part  desire  to  exchange  releases,  one  to  the 
other,  of  any  and  all  claims,  demands  or  causes  of 
action  that  either  of  the  said  parties  may  have 
against  the  other, 

NOW,  THEREFOR: 

1.  The  said  second  party  does  hereby  expressly 
consent  to  the  transfer  and  assignment  by  the  said 
first  party  to  Humptulips  Logging  Company,  a  cor- 
poration of  Aberdeen,  Washington,  of  the  contract 
in  the  premises  hereinabove  described,  together  with 
all  the  rights,  claim,  title  and  interest  of  the  said 
first  party  in  and  to  said  contract. 

2.  In  consideration  of  the  consent  by  second 
party  to  the  assignment  by  first  party  of  the  con- 


250      First  Nat.  Bank  of  San  Francisco  et  al. 

tract  between  the  parties  hereto,  hereinabove  de- 
scribed, to  Humptulips  Logging  Company,  a  corpo- 
ration, and  in  consideration  of  the  release  and  dis- 
charge by  said  first  party  to  second  party  in  the 
next  paragraph  contained,  the  said  second  party 
does  hereby  absolutely  and  forever  release  and  dis- 
charge the  said  first  party  from  any  and  all  claims 
for  damages  and  from  any  and  all  demands  or  causes 
of  action  that  it,  the  said  second  party,  may  have, 
arising  out  of  or  to  arise  by  reason  of  the  breach  by 
the  said  first  party  of  said  contract  with  the  said 
second  party,  and  of  the  failure  on  the  part  of  the 
said  first  party  to  carry  out  and  perform  said  con- 
tract, and  said  second  party  does  hereby  expressly 
waive  any  and  all  claims  that  it,  the  [206]  said 
second  party,  may  have  for  liquidated  damages  as 
provided  for  in  said  contract  for  the  breach  thereof, 
and  does  hereby,  for  itself,  its  successors  and  assigns, 
expressly  discharge  the  said  first  party  from  all  its 
obligations  arising  out  of  said  contract  or  in  any 
wise  connected  therewith,  hereby  cancelling  in  so 
far  as  the  said  Warren  Company  is  concerned,  said 
contract  and  all  claims  and  demands  that  the  said 
second  party  may  have  against  the  said  first  party 
thereunder;  provided,  however,  that  the  rights  of 
the  first  and  second  party  under  said  contract  to  the 
logs  heretofore  cut  by  first  party  on  second  party's 
lands,  are  hereby  expressly  recognized  and  kept  in 
force. 

3.     The  said  first  party,  for  and  in  consideration 
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of  the  consent  by  the  said  second  party  to  the  assign- 
ment of  the  contract  above  referred  to,  to  Hump- 
tulips  Logging  Company,  a  corporation  of  Aberdeen, 
Washington,  and  in  consideration  of  the  release  and 
discharge  by  the  said  second  party  of  any  and  all 
claims,  demands  and  causes  of  action  that  the  said 
second  party  may  have  or  claim  against  the  said  first 
party  by  reason  of  the  breach  by  the  said  first  party 
of  said  contract,  does  hereby  fully  and  forever,  for 
itself,  its  successors  and  assigns,  release  and  dis- 
charge the  said  party  of  the  second  part  from  any 
and  all  claims,  demands  or  causes  of  action  that  it, 
the  said  first  party,  has  or  may  have  or  claim  by 
reason  of  its  contract  with  the  said  second  party, 
or  by  reason  of  the  performance  or  non-performance 
of  any  terms  and  conditions  thereof,  or  by  reason  of 
any  moneys  paid  to  the  said  second  party  under  and 
by  virtue  of  the  terms  of  said  contract,  or  by  reason 
of  any  other  matter  or  thing  under  or  by  which  the 
said  first  party  may  have  or  claim  to  have  any  de- 
mand, claim  or  cause  of  action  against  the  said  sec- 
ond party  in  any  way  connected  with  said  contract, 
or  otherwise. 

IN  WITNESS  WHEREOF  the  parties  hereunto 
have  caused  this  instrument  to  be  executed  by  their 
proper  officers  and  the  corporate  seals  of  their  re- 
spective corporations  to  be  hereunto  affixed,  on  the 
day  and  year  in  this  instrument  first  above  written. 

WARREN  COMPANY. 

By , 

Vice-president. 
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S.  E.  SLADE  LUMBER  COMPANY. 

By , 

President. 


Secretary. 


Secretary. 

State  of  Washington, 
County  of  Chehalis, — ss. 

On  this day  of  July,  A.  D.  1914,  before  me 

personally  appeared  J.  B.  Bridges  and  J.  P.  Eis- 
werth,  to  me  known  to  be  the  Vice-president  and 
Secretary,  respectively,  of  Warren  Company,  one  of 
the  corporations  that  executed  the  within  and  fore- 
going instrument,  and  acknowledged  the  said  instru- 
ment to  be  the  free  and  voluntary  act  and  deed  of 
said  corporation,  for  the  uses  and  purposes  therein 
mentioned,  and  on  oath  stated  that  they  were  au- 
thorized to  execute  said  instrument  and  that  the  seal 
affixed  is  the  corporate  seal  of  said  corporation. 
[207] 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  the  day  and  year 
first  above  written. 


Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Aberdeen. 

State  of  California, 

County  and  City  of  San  Francisco, — ss. 

On  this day  of  July,  A.  D'.  1914,  before  me 

personally  appeared  and ,  to 

me  known  to  be  the  President  and  Secretary  respec- 
tively of  S.  E.  Slade  Lumber  Company,  one  of  the 
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corporations  that  executed  the  within  and  foregoing 
instrument,  and  acknowledged  the  said  instrument 
to  be  the  free  and  voluntary  act  and  deed  of  said  cor- 
poration, for  the  uses  and  purposes  therein  men- 
tioned, and  on  oath  stated  that  they  were  authorized 
to  execute  said  instrument  and  that  the  seal  affixed 
is  the  corporate  seal  of  said  corporation. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  on  the  day  and 
vear  first  above  written. 


Notary  Public  in  and  for  the   State  of  California, 
Residing  at  San  Francisco. 

[Endorsed  as  follows:]  Case  No.  67-E.  United 
States  District  Court,  Western  District  of  Washing- 
ton. Detroit  Trust  Co.  et  al.  vs.  S.  E.  Slade  Lumber 
Co.  et  al.  Petitioner's  Exhibit  ''D."  Filed  in  the 
U.  S.  District  Court,  Western  Dist.  of  Washington, 
Southern  Division.  Aug.  24,  1916.  Frank  L. 
Crosby,  Clerk.     By ,  Deputy.     [208] 


In  the  District  Court  of  the  United  States,  for  tho, 
Western  District  of  Washington,  Southern  Di- 
vision. 

No.  67— IN  EQUITY. 
DETROIT  TRUST  COMPANY  et  al..  Plaintiffs, 
vs.  S.  E.  SLADE  LUMBER  COMPANY  et  al., 

Defendants. 

Testimony  of  Receiver  and  Humptulips  Logging  Co. 
[209]  I. 

Attached  to  the  petition  of  plaintiffs  for  the  ap- 
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pointment  of  a  Receiver  is  the  assent  of  S.  E.  Slade 
Lumber  Company,  Humptulips  Logging  Company 
and  Slade- Wells  Logging  Company,  with  a  prayer 
that  the  Court  make  the  order  applied  for. 

IL 

At  the  time  of  the  appointment  of  the  receiver 
herein,  American  National  Bank  of  San  Francisco 
and  Welch  &  Company,  two  of  the  beneficiaries  under 
the  third  mortgage,  by  telegram  to  the  Court  re- 
quested the  appointment  of  a  receiver  with  power  to 
operate  as  prayed  for  in  said  petition. 

III. 

Attached  to  the  petition  of  plaintiffs  for  the  ap- 
pointment of  a  receiver,  and  presented  to  the  Court 
at  the  time  of  such  appointment,  are  the  affidavits 
of  John  C.  Ainsworth,  President  of  United  States 
National  Bank  of  Portland,  William  J.  Patterson, 
Cashier  and  Manager  of  Hayes  &  Hayes,  Bankers, 
of  Aberdeen,  H.  D.  Langille,  Almerion  P.  Stockwell 
and  George  B.  Perry.  These  affidavits  were  also  of- 
fered and  read  in  evidence  at  the  time  of  the  hearing 
on  the  petition  of  the  intervenors. 

IV. 

The  affidavits  above  referred  to,  in  so  far  as  ma- 
terial, are  as  follows : 

Affidavit  of  John  C.  Ainsworth. 

I  am  president  of  United  States  National  Bank  of 
Portland,  Oregon,  a  creditor  of  S.  E.  Slade  Lumber 
Company  in  excess  of  $25,000.  We,  together  with 
other  creditors  aggregating  in  excess  of  $500,000, 
are  secured  by  a  third  mortgage  made  by  S.  E.  Slade 
Lumber  Company  to  First  Federal  Trust  Company 


vs.  Detroit  Trust  Company  et  al.  255 

and  Milton  R.  Clark,  Trustees,  on  June  2,  1915.  I 
have  investigated  and  am  familiar  with  the  financial 
condition  of  Slade  Lumber  Company,  and  [210] 
am  satisfied  that  the  Lumber  Company  is  unable  at 
the  present  time  to  pay  its  debts  as  they  mature,  and 
that  if  the  properties  of  the  Lumber  Company  are 
forced  to  sale  at  the  present  time  they  would  not 
bring  enough  to  pay  the  debts  of  the  company. 
From  my  investigation  I  am  satisfied  that  the  ap- 
pointment of  a  receiver  with  power  to  operate  will 
be  a  beneficial  thing  both  for  the  Lumber  Company 
and  for  its  secured  creditors,  and  that  the  operation 
of  the  property  by  a  receiver,  under  the  orders  and 
directions  of  the  Court,  will  afford  the  best  possible 
means  to  furnish  money  with  which  to  prevent  waste 
and  undue  deterioration  of  the  property,  and  to  put 
and  maintain  the  same  in  such  condition  that  it  can 
bring  as  nearly  as  possible  its  full  value  when  sold, 
and  will  furnish  moneys  to  pay  taxes  and  insurance 
premiums  and  other  incidental  charges,  and  will  fur- 
nish considerable  money  for  the  diminution  and  ex- 
tinguishment of  the  debt  secured  under  the  first  and 
second  mortgages  and  thereafter  of  the  third  mort- 
gage. I  know  of  no  other  method  under  which  the 
property  of  the  Lumber  Company  can  be  kept  in 
condition  and  its  debts  extinguished,  and  no  other 
method  has  been  presented  by  which  there  is  any  pos- 
sibility of  saving  an  equity  for  the  Slade  Company. 
I  am  informed  and  believe  that  S.  E.  Slade  Lumber 
Company  owes,  exclusive  of  interest,  approximately 
$1,200,000,  and  that  creditors  holding  approximately 
$950,000  in  principal  amount  join  in  the  request  for 
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the  appointment  of  a  receiver  with  power  to  operate 
as  prayed  for. 

Affidavit  of  William  J.  Patterson. 
I  reside  in  Aberdeen,  in  the  State  of  Washington, 
and  am  cashier  and  manager  of  Hayes  &  Hayes, 
Bankers,  and  have  been  such  for  a  great  many  years. 
I  am  intimately  acquainted  with  the  various  business 
activities  of  Grays  Harbor  County  and  have  had  an 
intimate  knowledge  of  the  affairs  of  the  S.  E.  Slade 
Lumber  [211]  Company  since  it  began  business 
in  Aberdeen,  and  know  its  financial  condition  at  the 
present  time.  I  am  well  acquainted  with  its  timber 
and  other  lands.  In  my  opinion  it  is  absolutely 
necessary  for  the  preservation  of  the  property  and 
to  prevent  the  waste  and  deterioration  of  the  same, 
that  a  receiver  of  the  property  described  in  the  mort- 
gage be  appointed,  with  power  to  conduct  such  opera- 
tions as  will  enable  the  Lumber  Company  to  have  its 
timber  lands  logged  and  lumbered  and  the  proceeds 
applied  to  the  payment  of  taxes,  insurance  premiums 
and  other  incidental  charges,  and  to  the  extinguish- 
ment of  the  debts  of  the  company.  In  no  other  way 
than  by  a  logging  operation  conducted  on  the  timber 
lands  of  the  company,  can  the  Lumber  Company  ever 
raise  sufficient  moneys  to  pay  the  debts  due  from  it 
to  its  creditors,  and  if  such  operations  are  not  com- 
menced and  conducted  inunediately  the  property  of 
the  company  will  so  deteriorate  in  value  as  to  be  in- 
sufficient to  pay  the  debts  due  from  the  company. 
The  valuable  mill  property  of  the  company  is,  be- 
cause of  insufficient  care  and  attention,  due  to  lack 
of  funds,    daily   deteriorating   in   value  and  being 
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wasted,  and  unless  something  is  done  immediately 
for  the  preservation  and  upkeep  of  the  mill  property 
it  will  soon  lose  the  greater  part  of  its  value.  The 
Slade  Lumber  Company  is  in  my  opinion  insolvent 
in  the  sense  that  it  cannot  meet  its  debts  as  they  ac- 
crue, and  if  the  property  of  the  Lumber  Company 
is  forced  to  sale  at  the  present  time  it  will  not  bring 
sufficient  to  pay  the  Lumber  Company's  debts.  In 
my  opinion  the  appointment  of  a  receiver  as  prayed 
for,  is  the  most  advantageous  plan  to  adequately  con- 
serve the  properties  of  the  Lumber  Company,  pro- 
tect its  creditors  and  save  to  the  Lumber  Company 
an  equity  after  the  debts  have  been  paid.  My  bank 
is  not  a  creditor. 

Affidavit  of  H.  D.  Langile. 

I  am  and  have  been  a  resident  of  Portland,  Ore- 
gon, for  eleven  years  and  during  that  time  have  been 
actively  engaged  in  the  [212]  timber  business, 
operating  chiefly  in  the  States  of  Oregon  and  Wash- 
ington. For  five  years  prior  to  that  time  I  was  con- 
nected with  the  Forestry  Service  of  the  United 
States.  I  am  familiar  with  timber  cruising  and  with 
large  timber  bodies  situated  in  Oregon  and  Wash- 
ington, and  have  been  familiar  with  the  timber  busi- 
ness in  said  States,  in  all  of  its  phases,  for  the  last 
eleven  years.  I  have  been  in  touch  with  the  large 
transfers  of  timber  property  which  have  taken  place 
in  said  States  during  that  time,  and  am  familiar  with 
the  logging  and  lumbering  trades  and  with  the  tim- 
ber market  in  said  territory.  The  present  timber 
market  is  characterized  by  a  very  general  desire  on 
the  part  of  owners  to  sell  and  little  inclination  on 
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the  part  of  capital  to  buy.  Large  tracts  of  timber 
can  now  be  bought  at  prices  substantially  identical 
with  those  paid  in  1906  and  1907,  and  I  am  familiar 
with  many  tracts  which  are  now  offered  at  prices 
much  lower  than  those  quoted  prior  to  the  recent  de- 
pression. A  number  of  economic  factors  have  de- 
veloped which  bear  directly  upon  the  salability  of 
timber.  My  experience  and  judgment  impel  me  to 
say  that  fir  stumpage  at  $3  per  M  cannot  be  sold  to 
speculators  or  investors.  Stumpage  at  that  price 
allows  no  margin  of  profit  for  a  speculator,  in  view 
of  the  ordinary  price  which  fir  lumber  commands. 
There  is  much  timber  that  may  be  acquired  by  under- 
taking to  pay  for  it  as  it  is  cut.  The  competition 
of  today  in  the  timber  market  is  between  sellers 
rather  than  buyers.  I  am  very  familiar  with  the 
timber  holdings  of  S.  E.  Slade  Lumber  Company 
known  as  the  Stanton  Tract,  and  in  my  opinion  such 
holdings  must  be  sold  to  loggers  or  mill  operators, 
if  at  all,  and  I  am  of  the  opinion  that  the  value  of 
said  tract  cannot  be  secured  for  the  owners,  under 
present  conditions,  except  but  cutting  and  marketing 
the  same.  I  further  believe,  as  a  result  of  my  own 
efforts  to  sell  the  property,  that  it  must  be  sold  on 
such  terms  as  would  enable  the  purchaser  to  pay  for 
it  out  of  the  proceeds  derived  from  its  sale  as  logs 
and  lumber.     [213] 

Affidavit  of  Almerion  P.  Stockwell. 

I  have  lived  in  the  city  of  Aberdeen  for  upward 
of  twenty  years  and  am  intimately  acquainted  with 
the  various  timber  holdings  around  Aberdeen,  in- 
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eluding  the  timber  holdings  in  Township  21,  North 
of  Range  9  West,  and  with  the  timber  lands  de- 
scribed in  the  first  mortgage.  In  the  year  1912  the 
Warren  Company  w^as  engaged  in  logging  the  timber 
lands  of  the  Lumber  Company  coA^ered  by  the  mort- 
age, and  I  had  charge  of  such  logging  operations  for 
the  Warren  Company.  By  reason  of  the  fact  that 
the  Warren  Company  failed  to  perform  its  contract 
obligations  the  logging  operations  were  not  cleaned 
up  in  a  proper  manner  and  there  is  constantly  a  very 
decided  danger  of  great  loss  to  the  timber  by  forest 
fires;  that  if  such  a  fire  ever  started  in  the  mort- 
gaged property  it  w^ould  cause  irreparable  injury  and 
damage  thereto  because  of  the  condition  of  the  logged 
over  places  in  the  property  and  because  no  fire  patrol 
is  kept.  Because  of  such  conditions  there  is  immi- 
nent danger  of  such  a  fire  unless  the  customary  pre- 
cautions are  taken  to  prevent  same.  The  danger  of 
fire  to  the  mortgaged  property  is  increased  by  the 
fact  that  in  the  immediate  neighborhood  thereof 
there  is  a  large  quantity  of  logged  off  lands  and  be- 
cause of  the  fact  that  several  logging  operations  are 
now  being  and  have  lately  been  conducted  in  the 
immediate  neighborhood  of  said  mortaged  property. 
It  is  entirely  possible  to  greatly  minimize  any  dan- 
ger by  fire  by  the  employment  on  the  property  of 
a  force  of  men  engaged  in  logging  same,  on  account 
of  the  safeguards  necessary  to  be  taken  by  the  logger 
to  protect  himself  and  his  men  and  equipment.  I 
am  well  acquainted  with  the  affairs  of  the  Slade 
Lumber  Company  and  with  the  condition  of  its  mill 
property.     Said  property  is  valuable,  but  is  daily 


260      First  Nat.  Bank  of  San  Francisco  et  al. 

deteriorating  in  value  and  wasting,  because  of  the 
inability  and  failure  of  the  Lumber  Company  to  care 
for  it.  At  the  present  time  there  are  in  the  neigh- 
borhood of  twelve  million  feet  of  fir  logs  which 
[214]  have  been  cut  and  bucked  and  which  now  lie 
in  the  woods  and  have  not  been  moved  on  account 
of  the  financial  inability  of  the  Lumber  Company 
to  move  them.  These  logs  represent  a  value  where 
they  lie  of  approximately  $70,000.  These  logs  are 
daily  deteriorating  in  value  and  will  soon  be  of  no 
value  unless  they  can  be  removed  from  the  woods  and 
sold.  Said  logs  also  constitute  an  extraordinary 
fire  risk  and  are  subject  to  be  destroyed  by  any  fire. 
The  skidroads  which  have  been  constructed  upon 
the  property  and  the  moneys  which  have  heretofore 
been  spent  in  opening  up  the  property  so  that  it  could 
be  properly  logged,  will  be  entirely  lost  unless  steps 
are  immediately  taken  to  conduct  logging  operations 
upon  said  lands.  By  far  the  largest  asset  of  the 
Lumber  Company  is  its  timber  lands  and  there  is  no 
way  in  which  the  value  of  said  lands  can  be  obtained 
therefrom,  except  by  a  logging  operation. 

Affidavit  of  George  B.  Perry. 
I  am  and  for  many  years  past  have  been  an  attor- 
ney for  Detroit  Trust  Company.  In  July,  1916,  I 
visited  the  city  of  San  Francisco  for  the  purpose  of 
protecting  the  debts  due  under  the  first  and  second 
mortgages.  I  investigated  the  affairs  of  the  S.  E. 
Slade  Lumber  Company  and  became  familiar  with 
its  affairs,  and  for  the  purpose  of  protecting  S.  E. 
Slade  Lumber  Company  and  its  various  creditors' 
plans  were  devised  for  the  appointment  of  George 
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L.  McPherson  as  receiver  and  for  the  operation  of 
the  property  by  said  receiver.  It  is  within  my  per- 
sonal knowledge  that  the  appointment  of  such  re- 
ceiver, with  power  to  operate,  is  desired  by  the  fol- 
lowing creditors  of  S.  E.  Slade  Lumber  Company : 

Detroit  Trust  Company  and  Alexander  McPher- 
son, Trustees,  Detroit  Trust  Company,  American 
National  Bank  of  San  Francisco,  California,  Welch 
&  Company  of  San  Francisco,  California,  United 
States  National  Bank  of  Portland,  Oregon,  Hump- 
tulips  Logging  Company  of  Aberdeen,  Washington 
and  S.  E.  Slade.     [215] 

The  claims  of  said  creditors  aggregate  approxi- 
mately $950,000  of  indebtedness  and  constitutes  five- 
sixths  of  all  of  the  debts  of  the  Slade  Lumber  Com- 
pany. 

V. 

In  addition  to  the  aforesaid  affidavits  the  follow- 
ing evidence  and  affidavits  were  offered  and  intro- 
duced in  evidence  at  the  hearing.  Said  affidavits, 
in  so  far  as  they  are  material,  are  as  follows : 

Affidavit  of  S.  E.  Slade. 

I  am  president  of  S.  E.  Slade  Lumber  Company, 
a  California  corporation,  and  was  such  when  the 
first  mortgage  was  made  and  have  been  such  presi- 
dent ever  since.  The  third  mortgage  given  by  S.  E. 
Slade  Lumber  Company  has  not  been  declared  in 
default  by  the  trustees  or  by  any  other  person,  and 
no  specification  in  writing  of  any  default  has  ever 
been  delivered  to  First  Federal  Trust  Company  of 
San  Francisco,  in  accordance  with  the  terms  of  said 
third  mortgage  or  otherwise.     Prior  to  the  2d  day 
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of  June,  1915,  and  ever  since  that  date  I  have,  with 
the  knowledge  and  consent  of  the  creditors  secured 
by  the  third  mortgage,  been  attempting,  in  behalf 
of  the  Slade  Lumber  Company,  through  timber 
brokers  and  otherwise,  to  sell  all  of  our  timber 
lands  situated  in  Township  21,  North  of  Range  9 
West,  Willamette  Meridian,  in  Grays  Harbor 
County,  State  of  Washington,  for  $1,250,000,  which 
price  is  substantially  on  the  basis  of  $2.35  per  Mi 
feet,  board  measure,  for  all  the  timber  on  said  lands, 
being  the  same  lands  described  in  the  first,  second 
and  third  mortgages  respectively;  but  neither  the 
said  S.  E.  Slade  Lumber  Company,  nor  have  I  on  its 
behalf,  been  able  to  obtain  a  purchaser  for  said  tim- 
ber lands  at  the  price  aforesaid.  I  am  well  ac- 
quainted with  the  values  of  timber  lands  in  the  lo- 
cality aforesaid  and  I  verily  believe  that  the  only 
method  by  which  a  fair  value  of  said  timber  lands 
can  be  realized  is  to  cut  the  timber  and  log  the  same, 
and  [216]  that  under  the  contract  entered  into 
between  George  L.  McPherson  as  receiver  and 
Humptulips  Logging  Company  there  will  be  realized 
for  the  creditors  of  Slade  Lumber  Company  a  price 
of  not  less  than  $3  per  M  feet,  board  measure,  for 
all  the  timber  on  said  lands.  According  to  my  best 
information,  knowledge  and  belief,  said  contract  is 
a  fair  contract  and  the  only  means  by  or  under 
which  all  of  the  creditors  of  the  lumber  company 
can  be  paid  and  any  possible  equity  in  said  lands 
saved  for  S.  E.  Slade  Lumber  Company.  Neither  I 
nor  S.  E.  Slade  Lumber  Company,  nor  any  person 
or  persons    who  are  stockholders    of  said   Lumber 
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Company,  have  now  or  ever  had  at  any  time,  either 
directly  or  indirectly,  any  shares  of  the  capital  stock 
of  or  any  interest  in  said  Humptulips  Logging  Com- 
pany. Neither  I  nor  any  officer  of  S.  E.  Slade 
Lumber  Company  is  now  or  has  been,  at  any  time 
an  officer  of  Humptulips  Logging  Company,  except 
that  H.  P.  Brown,  now  president  of  Humptulips 
Logging  Company,  did  from  about  the  month  of 
March,  1914,  until  the  26th  of  May,  1916,  hold  in  his 
name  one  share  of  the  capital  stock  of  S.  E.  Slade 
Liunber  Company,  which  was  placed  in  the  name  of 
said  Brown  by  myself  to  qualify  the  said  Brown  as 
a  director  in  Slade  Lumber  Company,  which  office 
of  director  said  Brown  held  from  March,  1914,  un- 
til May  26,  1916,  at  which  time  his  resignation  as 
director  was  accepted  and  his  stock  transferred. 
Said  H.  P.  Brown  never  at  any  time  had  any  sub- 
stantial interest  in  said  S.  E.  Slade  Lumber  Com- 
pany and  has  not  now  any  interest  therein.  During 
the  time  the  said  H.  P.  Brown  held  one  share  of 
stock  in  the  Lumber  Company,  he  acted  as  director 
and  vice-president  of  said  S.  E.  Slade  Lumber  Com- 
pany at  the  request  of  the  trustees  under  the  third 
mortgage,  and  not  otherwise.  W.  B.  Mack  and  C.  A. 
Pitchford,  or  either  of  them,  never  were  nor  are 
they  now  stockholders  in  S.  E.  Slade  Lumber  Com- 
pany, or  own  or  have  any  interest  therein.     [217] 

Second  Afi&davit  of  John  C.  Ains worth,  President  of 
United  States  National  Bank  of  Portland, 
Oregon. 

The  indebtedness  of  S.  E.  Slade  Lumber  Company 
secured  under  the  third  mortgage,  due  the  bank  which 
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I  represent,  figured  to  the  18th  day  of  August,  1916, 
is  the  sum  of  $30,627.95.     I  am  familiar  with  the  con- 
tract executed  by  the  receiver  with  Humptulips  Log- 
ging Company.     In  my  opinion  said  contract  is  a  just 
and  equitable  contract  from  the  standpoint  of  the 
S.  E.  Slade  Lumber  Company  and  its  creditors,  and 
it  is  largely  to  the  interest  of  the   creditors  of  the 
Lumber   Company,   and  particularly  the   creditors 
secured  by  the  third  mortgage,  that  the  receiver  be 
permitted  to  carry  out  said  contract.     I  am  of   the 
opinion  that  the  properties  of  the  Lumber  Company 
are  more  than  adequate  to  the  pajrment  of  its  debts 
and  if  full  value  can  be  secured  for  said  properties 
there  will  be  a  considerable  equity  for  the   Lumber 
Company  after  all  of  its  indebtedness  has  been  paid. 
I  am  of  the  opinion  that  it  will  not  be  necessary  to 
pay  all  of  the  debts  of  S.  E.  Slade  Lumber  Company 
from  the  revenues  derived  from  the  logging  opera- 
tions contemplated  in  the  logging  contract  which  has 
been  entered  into.     I  am  of  the  opinion  that  within 
two  years  from  this  time,  if  the  contract  is  carried  out 
in  accordance  with  its  terms,  the  indebtedness  of  the 
S.  E.  Slade  Lumber  Company  will  be  so  materially 
reduced  and  the  position  of  the  Lumber  Company 
so  largely  improved  that  it  will  be  possible  to   re- 
finance the  obligations  of  the  Lumber  Company  and 
provide  for  the  liquidation  of  all  of  its  indebtedness. 
I  am  further  of  the  opinion  that  before  said  two  years 
period  has  expired,  the  logging  operations  contem- 
plated in  said  contract  will  demonstrate  the  value  of 
the  properties  of  the  Lumber  Company  to  such   an 
extent  as  to  make  possible  the  sale  of  said  properties 
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at  a  price  more  than  adequate  for  the  payment  of  the 
indebtedness  of  the  Lumber  Company.  [218]  It  is 
plainly  to  the  interest  of  all  the  creditors  of  the  Lum- 
ber Company  that  its  dead  assets,  consisting  of  tim- 
ber lands,  be  converted  into  live  and  liquid  assets,  and 
that  a  fund  be  thereby  provided  for  the  payment  of 
taxes  and  maintenance  charges,  and  it  is  also  to  the 
interest  of  the  creditors  secured  under  the  third 
mortgage  that  moneys  secured  through  a  logging 
operation  shall  be  applied  in  reduction  of  the  indebt- 
edness secured  by  the  first  and  second  mortgages  on 
the  property.  I  am  of  the  opinion  that  the  contract 
with  Humptulips  Logging  Company  amply  protects 
the  receiver,  the  defendant  S.  E.  Slade  Lumber  Com- 
pany and  the  creditors  of  said  Lumber  Company,  and 
does  not  permit  the  Humptulips  Logging  Company 
or  anyone  else  to  over-reach  the  receiver  or  the  bene- 
ficiaries of  the  estate. 

Affidavit  of  D.  B.  Fuller. 

I  am  vice-president  of  American  National  Bank  of 
San  Francisco,  which  bank  is  a  creditor  of  S.  E. 
Slade  Lumber  Company  in  excess  of  $100,000,  and 
which  indebtedness  is  secured  under  the  third  mort- 
gage. I  believe  it  will  be  for  the  best  interests  of  all 
the  creditors  of  the  Lumber  Company,  and  more  par- 
ticularly for  the  interest  of  all  the  creditors  secured 
by  the  third  mortgage,  that  the  timber  lands  of  the 
Lumber  Company  be  cut  and  logged.  I  am  ac- 
quainted with  the  logging  contract  which  has  been 
entered  into  by  the  receiver,  and  in  my  opinion  said 
contract  is  a  fair  and  reasonable  contract,  and  that 
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it  will  be  to  the  best  interests  of  all  the  creditors  that 
the  contract  be  kept  in  force  and  carried  out. 

Affidavit  of  A.  P.  Welch. 

I  am  president  of  Welch  &  Company,  a  California 
corporation  having  its  principal  place  of  business  in 
San  Francisco.  My  company  is  a  creditor  of  S.  E. 
Slade  Lumber  Company  in  excess  of  $100,000,  se- 
cured under  the  third  mortgage.  (In  other  respects 
the  affidavit  is  substantially  the  same  as  the  affidavit 
of  D.B.  Fuller.)      [219] 

Affidavit  of  C.  B.  Wells. 

I  am  president  of  Slade- Wells  Logging  Company, 
a  California  corporation  with  its  principal  place  of 
business  in  San  Francisco.  The  corporation  which 
I  represent  is  a  creditor  of  S.  E.  Slade  Lumber  Com- 
pany in  a  sum  in  excess  of  $35,000,  secured  under  the 
third  mortgage. 

(In  other  respects  the  affidavit  is  substantially  the 
same  as  the  affidavit  of  D.  B.  Fuller  aforesaid.) 

Affidavit  of  C.  M.  Weatherwax. 
I  am  and  for  many  years  past  have  been  a  resident 
of  the  city  of  Aberdeen  and  president  and  manager 
of  Aberdeen  Lumber  &  Shingle  Company,  a  corpora- 
tion of  Aberdeen,  which  company  now  is  and  for 
many  years  past  has  been  engaged  in  the  logging  and 
lumbering  business  in  Grays  Harbor  County.  I  am 
familiar  with  timber  lands  and  the  values  thereof  in 
said  county,  and  I  have  been  and  now  am  individually 
the  owner  of  large  tracts  of  timber  in  said  county, 
and  for  many  years  was  actively  engaged  in  the  log- 
ging business.     I  am  very  familiar  with  the  timber 
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lands  of  the  Slade  Lumber  Company  covered  by  the 
first  mortgage,  and  my  company  a  number  of  years 
ago  was  part  owner  of  said  timber.  My  company 
now  owns  in  the  immediate  neighborhood  of  said  tim- 
ber a  large  quantity  of  timber  lands,  which  under  my 
supervision  and  control  is  now  being  logged  into  the 
Humptulips  River,  and  consigned  to  the  public  ser- 
vice corporations  operating  thereon.  The  Hump- 
tulips  River  is  and  for  upward  of  twenty  years  has 
been  one  of  the  most  extensive  logging  and  driving 
streams  in  Grays  Harbor  County,  and  said  river  is 
the  only  outlet  for  the  timber  lands  of  the  Slade  Lum- 
ber Company.  In  my  opinion  the  sum  of  $3  per  M 
feet  stumpage  is  the  full  market  value  of  the  timber 
lands  of  the  Slade  Lumber  Company,  and  if  the  Slade 
Lumber  Coompany,  the  [220]  the  receiver  and 
the  creditors  realize  $3  per  M  feet  stumpage  on  said 
timber,  they  will  realize  a  very  high  stumpage  value 
therefor.  In  my  opinion  $3  per  M  feet  stumpage  is 
as  much  as  any  logger  can  possibly  afford  to  pay  for 
said  timber.  I  have  examined  and  am  familiar  witK 
the  terms  of  the  logging  contract  entered  into  between 
the  receiver  and  Humptulips  Logging  Company,  and 
in  my  opinion  said  logging  contract  is  a  very  fair  and 
profitable  contract  for  the  receiver  and  for  the  estate, 
and  by  means  of  said  contract  the  receiver  and  the 
estate  will  realize  the  full  stumpage  value  of  said 
timber,  and  such  value  can  only  be  secured  by  the 
logging  of  the  timber  under  a  contract  such  as  has 
been  entered  into.  Said  contract  does  not  permit  any 
undue  and  unreasonable  profits  and  gains  to  the 
Humptulips  Logging  Company,  and  considering  the 
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obligation  of  the  Logging  Company  to  finance  the  log- 
ing  operations,  the  depreciation  on  its  equipment,  the 
interest  on  its  investment,  its  logging  expense  and 
other  charges  not  included  in  logging  expense  under 
the  contract,  the  fluctuating  market  value  of  logs  on 
Grays  Harbor  and  the  risks  which  the  Logging  Com- 
pany must  take  under  said  contract,  the  compensation 
up  to  $1  to  be  paid  to  the  Logging  Company,  provided 
the  logs  sell  for  sufficient  to  pay  said  $1  or  any  part 
thereof,  is  a  very  reasonable  compensation  to  be  paid 
to  the  Logging  Company.  Under  the  terms  of  the 
contract,  if  any  profit  over  and  above  the  $1  is  real- 
ized, said  profit  must  be  paid  to  the  receiver,  and  in 
my  opinion  such  provision  is  more  favorable  to  the 
receiver  and  to  the  owner  of  the  timber  lands  than  the 
ordinary  and  usual  contracts  of  like  nature  entered 
into  in  the  past  by  loggers  in  Grays  Harbor  County. 
In  all  contracts  between  an  owner  of  timber  and  a  log- 
ger, for  the  logging  of  timber,  the  logger  always  fig- 
ures on  making  the  sum  of  $1  per  M  feet  over  and 
above  all  expenses  and  after  paying  the  stumpage 
value  to  the  owner  as  agreed  upon,  and  such  $1  per  M 
is  the  customary  [221]  and  usual  profit  which  a 
logger  expects  to  make.  In  my  opinion  the  only 
method  by  which  the  Slade  Lumber  Company  or  its 
creditors  will  realize  the  full  value  of  the  timber 
lands,  will  be  by  a  contract  such  as  has  been  entered 
into,  and  I  am  of  the  opinion  that  if  said  logging  con- 
tract is  continued,  and  the  timber  is  logged  and 
brought  to  market  thereunder,  it  is  reasonable  to  ex- 
pect that  said  timber  lands  after  two  or  three  years  of 
operation  can  be  advantageously  sold  as  a  going  con- 
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cern.  I  am  of  the  opinion  that  said  contract  amply 
protects  the  Receiver,  the  Lumber  Company  and  its 
creditors  and  does  not  permit  the  Humptulips  Log- 
ging Company  to  over-reach  the  receiver  in  any  way. 

Affidavit  of  A.  L.  Paine. 

I  am  and  for  many  years  past  have  been  the  man- 
ager of  National  Lumber  &  Manufacturing  Company, 
formerly  the  National  Lumber  &  Box  Company,  a 
corporation  engaged  in  the  logging  and  lumbering 
business,  with  offices  at  Hoquiam,  in  Grays  Harbor 
County.  My  company  now  is  and  for  many  years 
past  has  been  engaged  in  the  logging  of  its  timber 
under  my  conduct  and  management.  I  am  well  ac- 
quainted with  timber  lands  in  Grays  Harbor  County 
and  with  the  values  thereof  and  some  years  ago  was 
part  owner  of  a  large  tract  of  timber  tributary  to  the 
Humptulips  River  and  in  the  immediate  vicinity  of 
the  Slade  timber.  We  logged  this  timber  into  the 
Humptulips  River.  I  am  well  acquainted  with  the 
timber  lands  of  the  Slade  Lumber  Company  covered 
by  the  mortgage  and  with  the  value  thereof.  I  am  ac- 
quainted with  the  ordinary  and  usual  provisions  con- 
tained in  logging  contracts  and  am  familiar  with  the 
terms  upon  which  loggers  ordinarily  are  willing  to 
log  timber  lands  for  the  owners  thereof. 

(In  other  respects  the  affidavit  of  A.  L.  Paine  is 
substantially  the  same  as  the  affidavit  of  C.  M. 
Weatherwax.)     [222] 

Affidavit  of  William  Corkery. 

I  am  and  for  many  years  past  have  been  a  resident 
of  Aberdeen  and  for  sixteen  years  past  have  been 
engaged  in  the  logging  business  in  Grays  Harbor 
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County,  and  for  the  past  seven  years  have  been  en- 
gaged in  the  logging  of  timber  on  my  own  account, 
and  for  the  last  three  and  one-half  years  have  been 
logging  timber  into  the  Humptulips  River.     I  am 
acquainted  with  the  timber  lands  in  Grays  Harbor 
County  and  the  values  thereof,  and  am  acquainted 
with  the  timber  lands  of  the  Slade  Lumber  Company 
covered  by  the  mortgage.     The  only  outlet  to  said 
timber  is  the  Humptulips  River,  which  stream  has  for 
upward  of  fifteen  years  been  one  of  the  most  exten- 
sive logging  and  driving  streams  in  Grays  Harbor 
County.     In  my  opinion  the  sum  of  $3  per  M  feet 
stumpage  is  the  full  market  value  of  the  timber  lands 
of  the  Slade  Lumber  Company,  and  any  logging 
contract  which  returns  to  the  owner  of  said  timber 
the  sum  of  $3  per  M  feet  stumpage  on  all  logs,  will 
insure  to  the  owner  the  full  market  value  of  the  tim- 
ber, which  can  only  be  secured  by  means  of  a  logging 
contract.     I  have  examined  and  am  familiar  with  the 
terms  of  the  logging  contract  made  by  the  receiver, 
and  in  my  opinion  said  contract  is  a  fair  and  reason- 
able contract  from  the  receiver's  standpoint,  and  said 
contract  does  not  permit  of  any  undue  or  unreason- 
able gains  and  profits  to  the  Humptulips  Logging 
Company.     In  my  opinion  said  contract  is  partic- 
ularly favorable  to  the  receiver  for  the  reason  that 
after  the  logging  expense  and  a  sum  up  to  $1  is  paid 
to  the  Humptulips  Logging  Company  out  of  the  sale 
of  logs,  after  the  stumpage  of  $3  per  M  is  first  paid 
to  the  receiver,  the  balance,  if  any,  must  be  paid  to 
the  receiver ;  in  my  opinion  such  profit  last  described 
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ordinarily  goes  to  the  logger  and  the  logger  is  entitled 
to  such  profit.     [223] 

Affidavit  of  0.  P.  Burrows. 

Since  1890  I  have  lived  in  Grays  Harbor  County 
and  am  very  familiar  with  the  Humptulips  River  and 
have  lived  on  lands  adjoining  said  river  for  sixteen 
years  and  have  ov^ned  timber  lands  tributary  to  said 
river  for  the  same  period  of  time.  Said  river  is  and 
for  the  past  twenty  years  has  been  one  of  the  most 
extensive  and  successful  log-driving  streams  in  Grays 
Harbor  County.  In  the  past  I  have  done  consider- 
able logging  on  the  river  and  am  well  acquainted  with 
the  timber  lands  adjacent  to  and  in  the  vicinity  of 
the  Humptulips  River,  and  with  the  values  thereof, 
and  have  been  purchasing  agent  for  others  of  timber 
in  that  locality  of  approximately  30,000  acres.  I  am 
well  acquainted  with  the  timber  lands  of  the  Slade 
Lumber  Company  covered  by  the  mortgage,  and  with 
the  value  thereof,  and  in  my  opinion  any  logging  con- 
tract covering  said  timber,  which  inures  to  the  owner 
thereof  stumpage  at  the  rate  of  $3  per  M  feet  for  all 
timber  removed,  wall  insure  to  the  owner  the  full 
market  value  of  said  timber,  and  such  value  can  at 
the  present  time  only  be  realized  for  said  timber  by  a 
logging  contract.  Under  the  contract  which  has  been 
entered  into  by  the  receiver,  all  the  risks  of  a  fluctuat- 
ing log  market  and  other  things  are  taken  by  the  Log- 
ging Comjjany,  and  the  receiver  is  assured  under  any 
and  all  circumstances  the  full  market  value  of  the 
timber  lands,  and  in  addition  thereto  is  insured  the 
benefits  of  a  rising  log  market.  Knowing  the  amount 
of  the  indebtedness  of  the  Slade  Lumber  Company 
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and  its  financial  condition  and  the  inability  to  sell 
its  timber  lands  for  an  amount  sufficient  to  pay  up  its 
obligations,  I  consider  the  logging  contract  which 
has  been  entered  into  a  very  beneficial  contract  for 
the  receiver,  the  creditors  and  the  owner,  and  only 
by  means  of  a  logging  contract  can  any  equity  be  pos- 
sibly saved  for  the  S.  E.  Slade  Lumber  Company. 

(In  other  respects  the  affidavit  of  Mr.  Burrows  was 
substantially  the  same  as  the  affidavit  of  William 
Corkery.)     [224] 

Affidavit  of  Eugene  France. 

I  am  and  for  many  years  past  have  been  a  resident 
of  Aberdeen  and  during  all  said  time  have  been  the 
owner  of  extensive  timber  lands  in  Grays  Harbor 
County,  and  during  all  said  time  have  been  and  now 
am  familiar  with  the  values  of  such  timber  lands.  I 
am  familiar  with  the  Humptulips  River  and  with  the 
timber  lands  tributary  thereto  and  with  the  values 
thereof  and  have  been  familiar  therewith  for  a  good 
many  years.  For  a  long  number  of  years  and  until 
recently  I  was  part  owner  of  what  is  known  as  the 
France  and  Lowe  tract  of  timber,  containing  about 
800  million  feet,  which  timber  lies  to  the  east  of  and 
in  close  proximity  to  the  timber  lands  of  the  Slade 
Lumber  Company  in  Township  21,  North  of  Range 
9  West.  For  many  years  last  past  I  have  been  in- 
terested in  various  logging  operations  and  am 
familiar  with  logging  contracts  and  the  cost  of  log- 
ging operations.  I  am  and  for  many  years  past  have 
been  familiar  with  the  timber  lands  of  the  Slade 
Lmnber  Company  and  with  the  value  thereof,  and  in 
my  opinion  any  logging  contract  covering  said  timber 
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which  returns  to  the  owner  stumpage  at  the  rate  of 
$3  per  M  feet  for  all  timber  to  be  removed,  would  re- 
sult in  the  owner  of  such  timber  receiving  the  full 
market  value  thereof. 

Second  Affidavit  of  W.  J.  Patterson. 

I  am  and  for  many  years  past  have  been  connected 
with  logging  and  lumbering  interests  in  Grays  Har- 
bor County,  and  individually  have  been  and  now  am 
the  owner  of  timber  lands  in  said  county.  I  am  well 
acquainted  with  timber  values,  including  the  lands  of 
the  Slade  Lumber  Company.  Personally,  I  have 
been  and  now  am  interested  in  various  logging  opera- 
tions and  am  familiar  with  logging  contracts  and  the 
cost  of  logging  operations  and  with  the  market  price 
of  logs  from  time  to  time  on  Grays  Harbor.  In  my 
opinion  the  Slade  timber  cannot  be  sold  in  the  open 
market  on  the  basis  of  $3  per  M  feet  [225]  stump- 
age  and  only  by  a  logging  contract  can  any  such  value 
be  realized.  Any  logging  contract  which  would  re- 
turn to  the  Slade  Lumber  Company  stumpage  at  the 
rate  of  $3  per  M  feet  for  all  timber  to  be  removed, 
would  pay  to  the  owner  the  full  market  value  of  said 
timber.  I  have  read  and  am  familiar  with  the  log- 
ging contract  entered  into  by  the  receiver,  and  in  my 
opinion  said  logging  contract  is  a  first-class  contract 
for  the  receiver  and  the  creditors  of  the  Lumber  Com- 
pany. The  contract  does  not  permit  any  undue  gains 
or  profits  to  the  Humptulips  Logging  Co.,  and  the 
compensation  therein  provided  is  not  more  than  a 
reasonable  compensation  to  be  allowed  to  the  Log- 
ging Company.  Said  contract  is  particularly  favor- 
able to  the  receiver  because  he  is  entitled  to  all  moneys 
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over  and  above  the  cost  of  operation  and  the  compen- 
sation to  the  Logging  Company,  which  moneys  ordi- 
narily go  to  the  logger  and  which  he  is  entitled  to.  In 
my  opinion,  it  will  be  to  the  best  interests  of  all  the 
creditors  of  the  Slade  Lumber  Company  and  to  the 
Lumber  Company  itself  that  said  contract  be  kept  in 
force  and  carried  out.  I  believe  that  if  logging  opera- 
tions are  conducted  under  said  contract  for  a  period 
of  two  or  three  years,  the  indebtedness  of  the  S.  E. 
Slade  Lumber  Company  will  be  so  materially  reduced 
and  the  advantages  of  said  timber  lands  and  the 
operations  thereunder  as  a  going  concern  be  made 
so  apparent  that  it  will  be  possible  for  the  Lumber 
Company  either  to  refinance  its  obligations  or  make 
possible  the  sale  of  its  properties  at  a  price  more  than 
adequate  to  pay  the  indebtedness  of  the  Lumber  Com- 
pany and  leave  an  equity  for  it. 

The  financial  condition  of  Humptulips  Logging 
Company  is  sound  and  said  company  is  amply  able  to 
carry  out  the  terms  and  conditions  of  said  contract 
according  to  its  terms.     [226] 

Affidavit  of  W.  B.  Mack. 

I  am  and  for  many  years  past  have  been  a  resident 
of  Aberdeen,  engaged  in  the  logging  and  lumbering 
business.  For  the  past  fourteen  years  and  up  to  the 
1st  day  of  June,  1916,  I  was  the  manager  of  S.  E. 
Slade  Lumber  Company  and  in  charge  of  its  logging 
and  lumbering  operations  in  Grays  Harbor  County. 
I  have  had  extensive  experience  in  the  logging  of 
timber  lands  and  am  well  acquainted  with  timber 
lands  in  Grays  Harbor  County  and  the  values  thereof, 
and  more  particularly  with  the  timber  lands  of  the 
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Slade  Lumber  Company  and  tlieir  values,  tributary 
to  the  Humptulips  River.  The  only  outlet  to  market 
for  the  timber  lands  of  the  S.  E.  Slade  Lumber  Com- 
pany is  the  Humptulips  River,  which  now  is  and  for 
upward  of  twenty  years  past  has  been  one  of  the  most 
extensive  and  successful  logging  and  driving  streams 
in  Grays  Harbor  County.  While  I  was  manager  of 
the  Lumber  Company  and  a  short  time  prior  to  July 
12,  1910,  the  timber  lands  of  the  Lumber  Company 
were  thoroughly  cruised  by  J.  D.  Lacey  &  Company, 
reputable  timber  cruisers  of  Portland,  Oregon,  which 
cruise  disclosed  over  632  million  feet  of  merchantable 
timber  on  the  lands  of  the  Lumber  Company.  Since 
said  time,  some  of  the  timber  has  been  logged,  but  after 
the  logging  operations  had  ceased  the  timber  was  re- 
checked  by  J.  D.  Lacey  &  Company  and  it  w^as  found 
that  there  remained  on  said  timber  lands  and  now  are 
thereon  532  million  feet  of  merchantable  timber. 
Within  the  last  two  and  one-half  years  I  made  many 
earnest  attempts  to  sell  these  timber  lands  for 
$1,250,000,  or  on  the  basis  of  $2.35  per  M  feet  of  mer- 
chantable timber  on  said  lands.  These  lands  were 
also  placed  in  the  hands  of  J.  D.  Lacey  &  Company, 
timber  brokers  of  Portland,  Oregon,  for  sale  at  said 
figure,  but  it  has  been  impossible  to  sell  said  lands. 
La  my  [227]  opinion  the  sum  of  $3  per  M  feet 
stumpage  is  the  full  market  value  of  said  timber,  and 
if  the  receiver  realizes  the  sum  of  $3  per  M  feet 
stumpage  for  said  timber,  he  will  realize  the  full 
market  value  thereof.  Prior  to  the  foreclosure  of 
the  mortgage  by  Detroit  Trust  Company  and  shortly 
after  the  operations  of  the  Warren  Company  ceased 
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in  the  summer  of  the  year  1914,  I,  as  manager 
of  the  Lumber  Company,  attempted  to  enter  into 
a  logging  contract  with  certain  reputable  loggers  of 
Grays  Harbor,  covering  said  timber,  and  the  very 
best  terms  upon  which  said  loggers  would  agree  to 
enter  into  a  logging  contract,  was  to  log  said  timber 
upon  the  basis  of  dividing  the  gross  proceeds  of  the 
sale  of  logs  on  a  basis  of  50%  to  the  S.  E.  Slade  Lum- 
ber Company  and  50%  to  the  logger,  the  Slade 
Company,  however,  to  pay  the  driving,  booming 
and  towing  charges  of  $1.25  per  M  out  of  its  50% ; 
that  such  division,considering  the  market  value  of 
logs  on  Grays  Harbor  during  the  past  several  years, 
would  have  realized  to  the  Slade  Lumber  Company 
considerably  less  than  $3  per  M  feet  stumpage.  I 
have  read  and  am  familiar  with  the  logging  contract 
entered  into  by  the  receiver,  and  in  my  opinion  said 
contract  is  a  very  fair  and  reasonable  one  from  the 
standpoint  of  the  receiver  and  the  creditors,  for  the 
following  reasons : 

A.  Out  of  the  proceeds  of  the  sale  of  logs  the  re- 
ceiver is  paid  first  $3  per  M.  feet  stumpage,  which  is 
the  full  market  value  of  the  timber. 

B.  By  no  other  means  can  the  sum  of  $3  per  M' 
feet  stumpage  be  realized  for  said  timber,  and  by 
means  of  this  logging  contract  all  of  the  obligations 
of  the  Lumber  Company  will  be  paid  and  leave  an 
equity  for  the  Lumber  Company. 

C.  Under  said  contract  the  Logging  Company 
furnishes  its  full  logging  equipment,  which  cost  on 
the  ground,  as  affiant  is  informed  and  believes,  ap- 
proximately  $150,000;   the   Logging     [228]     Com- 
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pany  is  obliged  to  finance  the  operations,  must  stand 
the  interest  on  its  investment  and  the  depreciation  on 
its  dams,  engines,  camps,  and  other  equipment,  and 
the  loss,  if  any,  on  any  mill  paper  taken  by  it  on  ac- 
count of  the  sale  of  logs,  and  is  paid  its  logging  ex- 
pense and  compensation  out  of  the  sale  of  logs  after 
the  receiver  has  first  been  paid  $3  per  M,  and  then 
only  if  the  funds  in  the  hands  of  the  receiver  are  suffi- 
cient to  pay  such  logging  expense  and  compensation. 
In  my  opinion,  in  view  of  these  things  and  the  fluctuat- 
ing price  of  logs  on  Grays  Harbor  and  the  other  risks 
the  Logging  Company  must  take  under  the  contract, 
a  sum  up  to  $1  per  M  as  compensation  to  the  Logging 
Company  is  a  very  reasonable  compensation  to  be 
paid  it  under  said  contract. 

D.  Because  the  balance,  if  any,  after  stumpage  to 
the  receiver,  logging  expense  and  compensation  to 
the  logger  has  been  paid,  goes  to  the  receiver.  In  all 
contracts  of  which  I  have  any  knowledge,  the  entire 
profit  over  and  above  the  market  value  of  the  stump- 
age  is  retained  by  the  logger.  Every  logger  expects 
to  make  $1  per  M  over  and  above  all  expenses,  and 
such  sum  is  the  usual  and  customary  profit. 

In  my  opinion  the  contract  entered  into  amply  pro- 
tects the  receiver,  the  Lumber  Company  and  its  cred- 
itors. I  am  not  now  and  never  have  been  a  stock- 
holder in  S.  E.  Slade  Lumber  Company,  and  since 
I  resigned  as  manager  have  had  no  connection  with 
or  any  interest  in  the  Lumber  Company  whatsoever. 
Ever  since  the  incorporation  of  Humptulips  Logging 
Company  I  have  been  and  now  am  a  nominal  director 
in  said  company,  holding  one  share  of  stock,  and  the 
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position  of  vice-president.  I  have  never  owned,  nor 
do  I  now  own,  either  directly  or  indirectly,  any  in- 
terest in  the  Logging  Company,  and  I  have  never  been 
nor  am  I  now  an  employee  of  said  Company,  and  I 
have  been  and  now  am  acting  in  the  capacity  of  trus- 
tee and  vice-president  purely  as  a  matter  of  accom- 
modation.    [229] 

Second  Affidavit  of  Almerion  P.  Stockwell. 
I  incorporated  Humptulips  Driving  Company,  a 
public  service  corporation  operating  on  the  Hump- 
tulips  River,  in  1899,  and  owned  and  operated  the 
same  until  1910,  when  I  sold  the  company  to  Warren 
Company.     I  owned  Grays  Harbor  Boom  Company, 
a  public  service  corporation  operating  on  the  Hump- 
tulips  River,  from  1897  to  1910,  when  I  sold  it  to 
the  Warren  Company.     I  managed  the    Boom  and 
Driving  Company  for  the    Warren    Company   and 
when  the  latter  company  sold  to  Humptulips  Log- 
ging Company  I  operated  and  now  am  operating 
said  companies  for  said  Logging  Company.     Since 
1897  I  have  been  logging  practically    continuously 
on  the  Humptulips  River,  logging  my  own  timber 
and  also  managing  the  operations    of    other    com- 
panies.    I  am  intimately  acquainted  with  logging 
operations  and  the  cost  thereof.     I    own    and    for 
many  years  past  have  owned  a  large  tract  of  timber 
tributary  to  the  Humptulips  River  and  in  the  vicin- 
ity of  the  Slade  timber,  and  am  acquainted  with  the 
market  value  of  the  Slade  timber  and  of  timber  lands 
in  general.     In  my  opinion  any  logging  contract  cov- 
ering the  Slade  lands,  which  assures  to  the   owner 
thereof  stumpage  at  the  rate  of  $3  per  M  feet  for  all 
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logs  removed,  assures  to  the  owner  the  full  market 
value  of  said  timber,  and  such  value  cannot  at  the 
present  time  be  realized  from  a  sale  of  such  timber, 
but  only  by  a  logging  contract.  I  have  examined  the 
logging  contract  made  by  the  Receiver  and  in  my 
opinion  it  is  a  fair  and  reasonable  contract  from  the 
receiver's  standpoint.  (The  reasons  given  by  af&ant 
for  his  opinion  are  substantially  the  same  as  the 
reasons  given  in  the  affidavit  of  W.  B.  Mack  hereto- 
fore set  out.)  Under  the  contract  the  receiver  is 
assured  on  a  low  log  market  the  full  market  value  of 
the  timber,  and  at  the  same  time  it  gives  him  the 
benefit  of  a  rising  log  market ;  for  example,  the  logs 
sold  by  Warren  Company  to  Humptulips  Logging 
[230]  Company  brought  on  the  1914  and  1915  mar- 
ket, after  deducting  the  carrying  charges,  an  aver- 
age price  of  $6,72  per  thousand.  Using  these  figures 
to  illustrate  the  present  contract,  the  Humptulips 
Logging  Company,  after  paying  $3  to  the  receiver 
and  paying  the  estimated  cost  of  logging  expense, 
would  have  made  an  apparent  profit  of  12^  per  M. 
At  the  present  market  the  Logging  Company  would 
receive  its  full  $1  per  M  and  the  receiver  would  also 
receive  considerable  moneys  over  and  above  the  $3 
stumpage.  In  my  opinion  the  contract  in  question 
amply  protects  the  receiver,  the  defendant  Lumber 
Company  and  its  creditors.  There  have  been  a  num- 
ber of  fires  in  the  vicinity  of  the  Slade  lands  and  as 
late  as  the  year  1915  there  was  a  fire  in  Section  23, 
which  would  have  destroyed  all  the  felled  timber  of 
the  Slade  Lumber  Company  had  it  not  been  for  the 
fact  that  a  crew  of  the  Logging  Company  happened 
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to  be  in  that  vicinity  and  were  able  to  put  out  the 
fire;  at  that  time  a  number  of  logs  belonging  to 
Cameron  &  Hoover  Logging  Co.  were  destroyed. 
Said  timber  lands  are  not  in  any  well  defined  fog 
belt,  but  such  fogs  and  rains  as  there  are  practically 
cover  the  entire  western  part  of  the  State  of  Wash- 
ington. In  Township  22,  North  of  Range  9  West, 
there  was  an  extensive  forest  fire  which  burned  ap- 
proximately 200,000'  acres  of  timber.  The  Grays 
Harbor  Boom  Co.  and  the  Humptulips  Driving  Co. 
are  public  service  corporations  and  the  customary 
and  public  charge  of  said  companies  and  of  Hump- 
tulips  Towing  Co.  for  timber,  taking  the  rate  as  the 
Slade  timber,  is  $1.25  per  M.  I  was  manager  of 
Warren  Company  from  April,  1912,  until  May  or 
June,  1914,  when  the  Warren  Co.  ceased  operations, 
and  I  am  intimately  familiar  with  the  affairs  of  the 
Warren  Co.  during  that  period.  In  May,  1914,  at 
a  meeting  held  in  the  city  of  Seattle,  at  which  a 
majority  of  the  stockholders  and  board  of  trustees 
of  Warren  Co.  were  represented,  the  first  plan  was 
to  cease  operations  and  to  permit  the  company 
[231]  to  go  into  the  hands  of  a  receiver  and  to 
leave  its  various  creditors,  including  its  laborers,  to 
be  paid  through  receiver  proceedings.  After  fur- 
ther discussion  it  was  decided  that  Warren  Com- 
pany would  turn  over  all  of  its  assets  to  any  respon- 
sible person  who  would  agree  to  pay  off  the  indebted- 
ness of  the  Warren  Company  and  release  it  from 
its  contracts,  excepting  therefrom,  however,  indebt- 
edness to  stockholders  for  moneys  advanced,  and  at 
my  request  a  written  option  was  given  by  the  War- 
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ren  Company  to  me,  which  option  contained  the 
same  terms  and  provisions  as  contained  in  the  for- 
mal option  which  was  later  made  to  the  S.  E.  Slade 
Lumber  Company.  I  was  unable  to  handle  said 
option,  and  said  option  was  also  attempted  to  be  han- 
dled by  J.  B.  Bridges  of  Aberdeen,  but  without  suc- 
cess, and  thereafter  I  gratuitously  turned  said 
option  over  to  S.  E.  Slade  Lumber  Co.,  and  there- 
upon a  formal  written  option  was  made  by  Warren 
Co.  to  S.  E.  Slade  Lumber  Co.  Ever  since  the  in- 
corporation of  Humptulips  Logging  Co.  I  have  been 
and  now  am  the  manager  of  said  company  and  will 
have  charge  of  the  operations  of  said  company  under 
the  contract  made  by  it  with  the  receiver.  Imme- 
diately after  said  contract  was  entered  into,  opera- 
tions thereunder  were  begun  and  are  now  being  con- 
ducted. The  logging  equipment,  dams,  skidroads, 
tools,  camps  and  other  personal  property  purchased 
from  Warren  Co.  by  Humptulips  Logging  Co.  cost 
on  the  ground  approximately  $150,000,  and  all  of 
said  equipment  has  been  kept  and  is  now  in  good 
repair  and  in  first-class  workable  condition.  I  have 
personally  cruised  a  great  deal  of  the  Slade  timber 
and  I  believe  that  the  timber  as  it  now  stands  will 
cruise  over  500  million  feet  of  merchantable  timber. 
[232] 

Affidavit  of  H.  P.  Brown. 
Ever  since  the  incorporation  of  Humptulips  Log- 
ging Co.  I  have  been  and  now  am  the  president  and 
sole  stockholder  of  said  corporation.  Neither  S.  E. 
Slade  nor  S.  E.  Slade  Lumber  Company,  nor  any 
stockholder  of  S.  E.  lade  Lumber  Co.,  has  now  or  at 
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any  time  ever  had,  either  directly  or  indirectly,  any 
interest  in  Humptulips  Logging  Co.  or  in  the  stock 
of  said  company,  and  neither  S.  E.  Slade,  nor  any 
officer  of  the  Slade  Lumber  Company  has  been  at 
any  time  nor  now  is  an  officer  of  Humptulips  Log- 
ging Co.     From  about  the  month  of  March,  1914, 
until  the  26th  day  of  May,  1916,  I  was  a  director  of 
S.  E.  Slade  Lumber  Co.,  holding  one  share  of  stock. 
On  May  26,  1916,  I  resigned  as  director  and  trans- 
ferred the  share  of  stock  aforesaid.     During  said 
period  I  also  acted  as  vice-president  of  the  company. 
In  the  month  of  May,  1915,  I  tendered  my  resigna- 
tion as  director  and  vice-president  to  the  Slade  Lum- 
ber Co.,  but  the  resignation  was  not  accepted  be- 
cause the   trustees  under   the   third  mortgage   re- 
quested me  to  continue  to  act  as  director  and  vice- 
president,  and  I  did  so  for  that  reason.     Prior  to 
May,  1915,  and  from  about  the  month  of  March, 
1914,  I  held  an  option  from  S.  E.  Slade,  giving  me 
the  right  to  buy  $100,000  worth  of  stock  at  par  in 
the  Slade  Lumber  Company.     This  option  ran  for 
a  period  of  one  year,  and  I  became  a  director  and 
vice-president  of  the  company  for  the  purpose  of 
familiarizing  myself  with  its  financial  and  business 
conditions.     I  never  exercised  the  option  and  the 
only  interest  I  ever  had  in  S.  E.  Slade  Lumber  Co. 
was  as  aforesaid. 

Humptulips  Logging  Co.  was  incorporated  on  the 
15th  day  of  July,  1914,  and  its  Articles  filed  on  the 
16th  day  of  July,  1914,  the  incorporators  being 
myself,  W.  B.  Mack  and  C.  A.  Pitchford.  The  capi- 
tal stock  of  the  company  is  $100,000,  of  which  I  sub- 


vs.  Detroit  Trust  Company  et  al.  283 

scribed  $99,800,  and  W.  B.  Mack  and  C.  A.  Pitchford 
each  subscribed  $100.  The  said  Mack  and  the  said 
Pitchford  acted  as  incorporators  of  the  [233] 
company  as  a  matter  of  accommodation  to  me,  and 
their  subscriptions  to  the  capital  stock  of  the  com- 
pany were  paid  for  by  me.  The  said  Mack  ever 
since  the  incorporation  of  the  company  has  been  and 
now  is  the  vice-president  and  a  director,  but  the  said 
Mack  at  no  time  had  nor  has  he  now,  either  directly 
or  indirectly,  any  interest  in  the  company.  At  the 
time  of  the  incorporation  of  the  company  the  said 
C.  A.  Pitchford  was  an  employee  of  S,  E.  Slade 
Lumber  Company,  working  on  a  salary  in  the  occu- 
pation of  scaler,  which  position  I  secured  for  him. 
Mr.  Pitchford  is  a  close  friend  of  my  family  and  im- 
mediately after  the  incorporation  of  Humptulips 
Logging  Co.  he  became  an  employee  of  said  com- 
pany and  ever  since  has  been  in  its  employ,  acting 
in  the  capacity  of  secretary  and  treasurer.  The  said 
Pitchford  never  was  an  officer  of  S.  E.  Slade  Lum- 
ber Co.  and  never  had  any  interest  in  that  company 
whatsoever. 

After  the  option  from  Warren  Company,  dated 
June  19,  1914,  had  been  made  and  delivered  to  S.  E. 
Slade  Lumber  Co.,  the  latter  company  attempted 
to  finance  said  option  through  various  parties,  and 
more  particularly  through  the  First  National  Bank 
of  San  Francisco,  and  I  was  present  at  the  time  the 
application  was  made  to  said  bank.  The  First  Na- 
tional Bank  of  San  Francisco  not  only  refused  to 
finance  said  option  for  the  Slade  Lumber  Company, 
but  stated  that  it  would  not  give  its  consent  to  said 
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company  taking  on  any  further  financial  obligations, 
the  said  Slade  Lumber  Co.  being  at  that  time  heav- 
ily indebted  to  First  National  Bank  of  San  Fran- 
cisco. While  S.  E.  Slade  Lumber  Co.  was  attempt- 
ing to  finance  said  option  it  became  imperative  to 
pay  off  the  labor  liens  which  had  been  filed  against 
the  logs  of  the  Warren  Co.,  and  S.  E.  Slade  person- 
ally borrowed  the  sum  of  $20,000  for  the  purpose  of 
paying  off  said  labor  liens,  and  which  liens  were  in 
June,  1914,  paid  off.  The  S.  E.  Slade  Lumber  Co. 
and  S.  E.  Slade  were  entirely  unable  to  finance  said 
option  or  to  do  anything  [234]  with  it,  and  there- 
upon on  the  1st  day  of  July,  1914,  the  Slade  Lum- 
ber Co.  assigned  to  me  the  option  of  June  19,  1914, 
made  by  the  Warren  Co.  to  the  Slade  Lumber  Co., 
in  consideration  of  the  repayment  by  me  to  S.  E. 
Slade  of  the  sum  of  $20,000  borrowed  by  Mr.  Slade 
to  pay  off  the  labor  liens,  and  I  repaid  said  sum  of 
$20,000  to  Mr.  Slade.  Thereafter  and  on  the  15th 
day  of  July,  1914,  I  organized  Humptulips  Logging 
Company  and  caused  said  option  so  assigned  to  me 
to  be  assigned  to  said  company,  which  company 
thereby  became  the  owner  thereof  and  exercised  and 
carried  out  the  terms  and  conditions  of  said  option. 
After  the  assignment  of  said  option  to  me  by  S.  E. 
Slade  Lumber  Co.,  neither  the  latter  nor  S-  E.  Slade 
have  had  nor  have  they  now,  either  directly  or  indi- 
rectly, any  interest  in  said  option  or  in  the  property 
covered  thereby,  or  in  the  assets  transferred  by 
Warren  Co.  to  Humptulips  Logging  Co. 

At  the  time  Warren  Co.  ceased  operations  it  had 
failed  to  pay  to  S.  E.  Slade  Lumber  Co.  two  monthly 


vs.  Detroit  Trust  Company  et  al.  285 

payments  of  $12,500  each,  according  to  the  terms  of 
its  contract,  and  said  contract  further  provided  for 
the  sum  of  $50,000  as  liquidated  damages  for  breach 
of  the  contract.  At  the  same  time  Warren  Co.  had 
paid  to  S.  E.  Slade  Lumber  Co.,  in  the  way  of 
monthly  advances,  approximately  the  sum  of 
$150,000,  for  which  the  Warren  Co.  had  received  no 
value,  and  the  Slade  Lumber  Co.  was  fearful  that 
under  the  terms  of  the  contract  with  the  Warren 
Co.  the  latter  company  could  recover  said  sum  of 
$150,000  paid  to  the  Slade  Lumber  Co.  as  aforesaid, 
and  the  said  S.  E.  Slade  Lumber  Co.  held  as  an  off- 
set against  this  amount  the  sum  of  $50,000  liqui- 
dated damages  and  the  sum  of  $25,000,  two  monthly 
advances  unpaid  by  the  Warren  Co.  At  the  time 
the  negotiations  between  Warren  Co.  and  Hump- 
tulips  Logging  Co.  were  concluded  and  the  assets 
transferred,  releases  were  exchanged  between  War- 
ren Co.  and  S.  E.  Slade  Lumber  Co.,  the  [235]  S. 
E.  Slade  Lumber  Co.  relieving  the  Warren  Co.  from 
any  claims  the  said  Lumber  Co.  might  have  against 
the  Warren  Co.,  and  the  Warren  Co.  releasing  the 
S.  E.  Slade  Lumber  Co.  from  any  claims  of  the  War- 
ren Co.  Said  exchange  of  releases  were  procured 
by  affiant.  On  the  12th  day  of  August,  1914,  S.  E. 
Slade  Liunber  Co.  formally  cancelled  the  so-called 
Warren  Co.  contract.  At  the  time  of  the  transfer 
of  the  assets  of  the  Warren  Co.  to  Humptulips  Log- 
ging Co.  it  was  necessary  for  Humptulips  Logging 
Co.  to  procure  for  one  W.  T.  Cameron  a  free  right 
of  way  from  S.  E.  Slade  Lumber  Co.  across  certain 
of  its  lands,  resulting  in  a  loss  to  the  Lumber  Com- 
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pany  of  approximately  $2,000.  In  consideration  of 
the  free  right  of  way  granted  by  S.  E.  Slade  Lum- 
ber Co.  to  the  said  Cameron,  and  of  the  formal  can- 
cellation of  the  Warren  Co.  contract,  Humptulips 
Logging  Co.  executed  and  delivered  to  S.  E.  Slade 
Lumber  Co.  a  warranty  deed  covering  the  SE.i/4  of 
Sec.  23  and  the  NE.14  of  Sec.  26,  all  in  Township 
21,  North  of  Range  9  West,  subject  to  certain  res- 
ervations and  exceptions  contained  in  the  deed  from 
Warren  Co.  to  Humptulips  Logging  Co. 

In  conformity  with  the  agreement  of  Humptulips 
Logging  Co.  with  the  Warren  Co.  it  paid  off  all  the 
creditors  of  the  Warren  Co.  and  performed  the  con- 
tracts by  it  assumed  and  agreed  to  be  performed, 
and  in  ansv/er  to  the  affidavit  of  A.  J.  Morley  I  deny 
that  the  creditors  were  paid  off  solely  from  the  pro- 
ceeds of  logs  purchased  from  the  Warren  Co. 

Almerion  P.  Stockwell  ever  since  the  incorporation 
of  Humptulips  Logging  Co.  has  been  and  now  is  the 
manager  of  said  company,  as  well  as  the  manager 
of  Humptulips  Driving  Co.,  Grays  Harbor  Boom 
Co.  and  Humptulips  Towing  Co.,  and  said  Stockwell 
will  continue  to  be  the  manager  of  said  company,  in 
charge  of  the  logging  operations  under  the  contract 
entered  into  with  the  receiver.     [236] 

In  connection  with  the  contract  entered  into  with 
the  receiver,  by  Humptulips  Logging  Co.,  and  which 
has  been  attacked  by  First  National  Bank  of  San 
Francisco,  it  is  a  fact  that  long  prior  to  the  fore- 
closure suit  of  Detroit  Trust  Co.  and  in  the  early 
part  of  the  year  1916,  negotiations  were  pending  be- 
tween Humptulips  Logging  Co.,  represented  by  my- 
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self,  and  the  first,  second  and  third  mortgages,  with 
reference  to  the  entering  into  of  a  logging  contract 
agreeable  to  all  parties,  for  the  logging  of  the  Slade 
timber.  Some  time  prior  to  Feb.  10,  1916,  I  made  a 
proposition  to  the  committee  of  creditors  under  the 
third  mortgage,  one  of  said  committee  being  a  rep- 
resentative of  the  First  National  Bank  of  San 
Francisco,  which  proposition  is  hereto  attached  as 
Exhibit  1.  Said  proposition  was  considered  by  the 
committee,  the  First  National  Bank  of  San  Fran- 
cisco being  represented  by  James  K.  Lynch,  the  vice- 
president  of  said  bank,  and  thereafter  said  commit- 
tee (James  K.  Lynch  acting  for  First  National  Bank 
of  San  Francisco)  wrote  the  following  letter  to  me, 
a  copy  of  which  is  hereto  attached  as  Exhibit  2.  At 
that  time  said  committee  agreed  to  the  reasonable- 
ness of  paying  the  Logging  Co.  the  cost  of  operation, 
plus  $1  as  compensation,  and  the  only  reason  why 
the  Logging  Contract  was  not  entered  into  at  that 
time  was  because  Detroit  Trust  Company  would  not 
agree  to  condition  "C"  set  forth  in  Exhibit  2  hereto 
attached. 

Second  Affidavit  of  H.  P.  Brown. 

Of  the  creditors  secured  under  the  third  mortgage 
the  following  have  been  fully  paid  and  are  no  longer 
creditors  thereunder,  to  wit,  Sudden  Estate  Com- 
pany, R.  J.  Lawson,  J.  I.  Brittain,  Slade  Shipping 
Company,  Mary  I.  Slade,  S.  E.  Slade  as  managing 
owner  of  Barkentine  "Jane  L.  Stanford,"  Harriet 
C.  Frazier  Estate  and  Felix  Santallier.     [237] 

At  the  time  Humptulips  Logging  Co.  took  over  the 
assets  of  Warren  Co.,  besides  the  labor  liens  which 
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had  been  paid  in  full,  forty-eight  creditors  of  the 
Warren  Co.  were  paid  in  full  in  cash  at  that  time, 
as  well  also  as  the  claim  of  Miner  D.  Crary,  and  sub- 
stantial payments  were  made  to  the  National  Bank 
of  Commerce  and  Big  Creek  Timber  Co.  To  secure 
the  release  of  W.  T.  Cameron  and  Cameron-Hoover 
Logging  Co.  running  to  Warren  Co.  on  certain  con- 
tracts made  by  the  latter  company,  Humptulips 
Logging  Co.  assumed  said  contracts,  by  the  terms 
of  which  Humptulips  Logging  Co.  was  required  to 
and  did  construct  for  said  Cameron  and  Cameron- 
Hoover  Logging  Co.  a  dam  on  Widow  Creek,  to- 
gether with  a  skidroad,  at  a  cost  of  $10,000,  and  was 
required  to  and  did  haul  approximately  16  million 
feet  of  logs  for  the  said  Cameron  and  Cameron- 
Hoover  Logging  Co.  at  a  price  fixed  in  the  Warren 
Co.  contract  at  10^  per  M  feet,  but  which  services 
actually  cost  Humptulips  Logging  Co.  the  sum  of 
25^  per  M  feet. 

VI. 
The  receiver  offered  in  evidence  a  statement  of 
the  total  indebtedness  due  the  beneficiaries  under  the 
third  mortgage,  figured  to  June  1,  1916.  Said  state- 
ment showed  that  the  original  indebtedness,  with 
advances  and  interest,  of  Welch  &  Company,  Ameri- 
can National  Bank  of  San  Francisco,  Slade- Wells 
Logging  Company,  United  States  National  Bank  of 
Portland  and  Humptulips  Logging  Co.  amounted  to 
$320,018.24;  that  the  claims  of  First  National  Bank 
of  San  Francisco,  Coats-Fordney  Logging  Co.  and 
Saginaw  Timber  Co.  amounted  to  $261,796.11.  Said 
statement  further  showed  that  the  total  indebtedness 
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of  the  Lumber  Company  covered  by  the  first,  second 
and  third  mortgages  amounted,  with  interest,  on 
June  1,  1916,  to  $1,190,814.35.     [238] 

VII. 
At  the  time  of  the  hearing  there  was  also  offered 
in  evidence  Assignment  of  Warren  Company  con- 
tract with  S.  E.  Slade  Lumber  Company,  dated  July 
31,  1912,  made  by  Warren  Company  to  Humptulips 
Logging  Company.  A  true  copy  of  said  assignment 
»«  hereto  attached  as  Exhibit  3.     [239] 

Exhibit  1,  Attached  to  Second  Affidavit  of  H.  P. 
Brown — Proposition  Made  by  H.  P.  Brown  to 
Committee  of  Creditors. 

Logging  Company  to  receive  cost  plus  a  dollar  for 
operation  but  they  shall  not  charge  in  logging  ex- 
pense depreciation  on  equipment,  nor  for  selling  or 
for  working  capital. 

Proceeds  from  log  sales  to  be  paid  by  buyers  to 
Hayes  &  Hayes  Bank  at  Aberdeen;  they  to  settle 
each  month,  first  with  Detroit  Trust  Company  $3; 
second  pay  Logging  Company,  and  third  remit  bal- 
ance to  First  Federal  Trust  Company. 

Settlements  with  the  Logging  Company  to  be 
based  on  the  average  selling  price  for  each  month. 
After  Detroit  Trust  Company  have  been  paid  the 
full  amount  of  their  claim  with  interest,  then  the 
Logging  Company  shall  be  paid  first,  the  balance  to 
to  go  to  the  First  Federal  Trust  Company. 

Logging  Company  to  assume  responsibility  for 
their  proportion  of  mill  paper. 

S.  E.  Slade  Lumber  Company  to  have  the  privilege 
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of  stopping  operation  six  months  after  contract  is 
signed  and  subsequent  to  that  date  to  have  the  privi- 
lege of  stopping  operations  on  thirty  working  days 
notice.  Logging  Company  to  have  the  privilege  of 
terminating  contract  at  any  time  the  average  selling 
price  is  too  low  to  meet  the  requirements  of  Detroit 
Trust  Company  and  pay  the  logging  contract  agree- 
ment. 

The  above  contingent  upon  a  satisfactory  arrange- 
ment being  made  for  the  $3.00'  advance  to  the  Detroit 
Trust  Company. 

Note:  Logging  Company  to  be  endorsers  of  paper 
for  full  amount  until  Trust  Co.  is  paid,  after  that 
only  for  their  proportion.     [240] 

Exhibit  2,  Attached  to  Second  Affidavit  of  H.  P. 
Brown— Letter  Dated  February  10, 1916,  Signed 
by  J.  K.  Lynch,  P.  E.  Bowles  and  A.  P.  Welch 
to  H.  P.  Brown,  Esq. 

THE  FIRST  NATIONAL  BANK. 
of  San  Francisco, 
San  Francisco,  February  10,  1916. 
H.  P.  Brown,  Esq., 

City. 
Dear  Sir: 

As  we  understand  the  proposition  of  the  Humptu- 
lips  Logging  Company  for  logging  the  timber  of  the 
S.  E.  Slade  Lumber  Company,  the  Lumber  Company 
will  need  the  co-operation  of  the  Detroit  Trust  Com- 
pany in  the  following  respects: 

First:  To  arrange  that  payment  of  $3.00  per 
thousand  from  the  proceeds  of  the  sales  of  the  tim- 
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ber  shall  be  received  by  the  Trust  Company  in  satis- 
faction of  the  requirements  of  the  mortgage  regard- 
ing payments  to  be  made  in  the  event  of  cutting  of 
timber. 

Second :  So  that  the  bonds  now  due  and  those  here- 
after falling  due  may  be  carried  without  commencing 
proceedings  to  foreclose  the  mortgage  securing  the 
same,  so  long  as  the  logging  continues. 

Third:  So  that  no  foreclosure  proceedings  shall  be 
commenced  upon  either  mortgage  while  the  logging 
continues. 

If  the  co-operation  of  the  Detroit  Trust  Company 
is  obtained  in  these  respects,  we  will  be  willing  for 
the  Lumber  Company  to  enter  into  an  agreement 
with  the  Humptulips  Logging  Company  for  logging 
its  timber  upon  the  general  terms  outlined  by  you, 
upon  the  following  conditions : 

(a)  All  of  the  creditors  of  the  Lumber  Company 
to  agree  to  forbear  bringing  any  suit  upon  their 
claims  while  the  logging  continues,  they,  in  turn,  to 
be  protected  against  the  Statute  of  Limitations. 

(b)  The  Lumber  Company,  with  the  consent  of 
the  creditors,  or  creditors  holding  twenty-five  per 
cent  in  amount  of  the  indebtedness  of  the  Lumber 
Company,  other  than  that  secured  by  the  mortgages 
to  the  Detroit  Trust  Company,  to  have  the  right  to 
terminate  the  logging  contract  at  any  time  after  the 
expiration  of  six  months  from  the  date  of  signing  the 
contract,  by  giving  thirty  working  days  notice. 

(c)  All  proceeds  of  log  sales  to  be  paid  to  Hayes 
.&  Hayes  Bank  at  Aberdeen,  they  to  make  payment 
of  $3.00  per  thousand  to  the  Detroit  Trust  Company 
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and  pay  the  Logging  Company,  and  the  balance  to  be 
paid  to  the  First  Federal  Trust  Company,  San  Fran- 
cisco, for  the  benefit  of  creditors  other  than  those 
whose  demands  are  secured  by  the  two  mortgages  to 
the  Detroit  Trust  Company;  but  the  interest  payable 
to  the  Detroit  Trust  Company  to  be  paid  therefrom, 
(d)  The  terms  of  the  agreement  for  logging  to  be 
satisfactory  to  the  creditors. 

Very  truly  yours, 

JAMES  K.  LYNCH, 
P.  E.  BOWLES, 
A.  P.  WELCH, 
Treas.  Welch  &  Co.     [241] 

Exhibit  3,  Attached  to  Second  Afladavit  of  H.  P. 
Brown— Assignment  of  Contract. 

ASSIGNMENT  OF  CONTRACT. 
WARREN  COMPANY,  a  corporation  of  Aber- 
deen, Washington,  for  a  valuable  consideration  to  it 
in  hand  paid  by  HUMPTULIPS  LOGGING  COM- 
PANY, a  corporation  of  Aberdeen,  Washington,  the 
receipt  whereof  is  hereby  acknowledged,  does  by 
these  presents,  assign,  transfer  and  set  over  unto 
said  Humptulips  Logging  Company,  a  corporation, 
and  to  its  successors  and  assigns,  that  certain  con- 
tract dated  on  the  31st  day  of  July  1912,  and  entered 
into  by  and  between  S.  E.  Slade  Lumber  Company, 
a  corporation  organized  under  the  Laws  of  the  State 
of  California  but  doing  business  within  the  State  of 
Washington  as  a  foreign  corporation,  as  the  party 
of  the  first  part,  and  Warren  Company,  a  corporation 
under  the  laws  of  the  State  of  Washington,  as  the 
party  of  the  second  part ;  by  the  terms  of  which  con- 
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tract  the  said  S.  E.  Slacle  Lumber  Company  did  give 
to  the  said  Warren  Company,  the  right  and  privilege 
of  cutting,  removing  and  marketing  all  of  the  mer- 
chantable timber  located,  being,  standing  or  fallen 
upon  the  lands  of  the  S.  E.  Slade  Liunber  Company, 
situated  in  Township  21,  North  of  Range  9,  West 
of  the  Willamette  Meridian,  in  Chehalis  County, 
Washington,  said  lands  being  more  particularly  de- 
scribed in  said  contract,  and  which  contract  contains 
numerous  terms  and  conditions  under  or  by  which 
the  said  Warren  Company  was  to  log  the  said  tim- 
ber of  the  S.  E.  Slade  Lumber  Company,  and  which 
contract  consists  of  eighteen  typewritten  pages,  and 
the  same  being  hereto  attached  and  made  a  part  of 
this  assignment.  And  the  said  Warren  Company, 
for  said  consideration,  does  hereby  transfer  and  re- 
linquish unto  the  said  Humptulips  Logging  Com- 
pany, a  corporation,  all  its  right,  title,  claim  and  in- 
terest in  and  to  said  contract  and  the  whole  thereof. 

IN^  WITNESS  WHEREOF,  the  said  WARREN 
COMPANY  has  caused  this  instrument  to  be  exe- 
cuted by  its  proper  officers  thereunto  duly  authorized 
and  its  corporate  seal  to  be  hereunto  affixed,  on  this 
27thdayof  July,  1914. 

WARREN  COMPANY, 
By  (Signed)  J.  B.  BRIDGES, 

Vice-president. 

Attest:  (Signed)  J.  F.  EISWERTH, 

Secretary. 
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State  of  Washington, 
County  of  Chehalis, — ss. 

On  this  27th  day  of  July,  1914,  before  me  person- 
ally appeared  J.  B.  Bridges  and  J.  F.  Eiswerth,  to  me 
known  to  be  the  vice-president  and  secretary  re- 
spectively of  the  corporation  that  executed  the 
within  and  foregoing  instrument,  and  acknowledged 
the  said  instrument  to  be  the  free  and  voluntary 
act  and  deed  of  said  corporation,  for  the  uses  and 
purposes  therein  mentioned,  and  on  oath  stated  that 
they  were  authorized  to  execute  said  instrument,  and 
that  the  seal  affixed  is  the  corporate  seal  of  said  cor- 
poration. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  the  day  and  year 
first  above  written. 

(Signed)  THEO.  B.  BRUENER, 
Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Aberdeen.     [242] 


In  the  District  Court  of  the  United  States,  for  the 
Western  District  of  Washington,  Southern 
Division. 

No.  67-E. 

DETROIT  TRUST  COMPANY  et  al.. 

Plaintiffs, 

vs. 

S.  E.  SLADE  LUMBER  COMPANY  et  al., 

Defendants. 
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Praecipe  for  Additional  Transcript. 
To  the  Clerk  of  the  Above-entitled  Court: 

Please  include  as  a  part  of  the  transcript  on  ap- 
peal in  this  case  the  order  of  the  Court  made  sua 
sponte,  and  entered  on  the  14th  day  of  December, 
1916,  permitting  the  beneficiaries  under  the  third 
mortgage  to  appear  in  this  cause;  also  the  clerk's 
minutes  showing  the  exception  taken  to  said  order 
by  the  attorney  for  the  plaintiff  in  open  court  on  the 
18th  day  of  December,  1916. 

WALLACE  McCAMANT, 

Attorneys  for  Plaintiffs. 
BRIDGES  &  BRUENER, 
Attorneys  for  Humptulips  Logging  Company  et  al. 
(Filed  Dec.  30th,  1916.)     [243] 


In  the  District  Court  of  the  United  States,  for  the 

Western    District    of    Washington,    Southern 

Division. 

IN  EQUITY— No.  67. 

DETROIT  TRUST  COMPANY  and  ALEXANDER 

Mcpherson,  as  Trustees. 

Plaintiffs, 

vs. 

S.  E.  SLADE  LUMBER  COMPANY,  WILLIAM 
T.  CAMERON,  CAMERON-HOOVER  LOG- 
GING  COMPANY,  HUMPTULIPS  LOG- 
GING COMPANY,  FIRST  FEDERAL 
TRUST  COMPANY  and  MILTON  R. 
CLARK,  Trustees,  SLADE-WELLS  LOG- 
GING COMPANY, 

Defendants. 


296      First  Nat.  Bank  of  San  Francisco  et  al. 

Order  Allowmg  First  National  Bank  of  San  Fran- 
cisco et  al.,  to  Intervene,  etc. 

This  cause  came  on  further  to  be  heard,  plaintiffs 
appearing  by  Messrs.  Snow,  McCamant  and  Bron- 
augh,  their  solicitors,  and  the  defendants  S.  E.  Slade 
Lumber  Company,  Humptulips  Logging  Company, 
Slade- Wells  Logging  Company  appearing  by  Theo. 
B.  Bruener,  and  the  defendants  First  Federal  Trust 
Company  and  Milton  R.  Clark,  trustees,  appearing 
by  Jared  How  and  James  B.  Kerr,  their  solicitors. 

And  it  appearing  that  heretofore,  to  wit,  on  the 
16th  day  of  September,  1916,  a  bill  was  filed  in  this 
court  wherein  First  Federal  Trust  Company  of  San 
Francisco  and  Milton  R.   Clark  as  trustees  were 
plaintiffs  and  said   S.   E.  Slade  Lumber  Company, 
First  National  Bank  of  San  Francisco,  The  Ameri- 
can National  Bank  of  San  Francisco,  Welch  and 
Company  and  others  were  defendants,  in  which  bill 
the  plaintiffs  therein  applied  for  and  sought  the  in- 
structions of  this  court  as  to  the  duties  of  such  plain- 
tiffs as  trustees  under  a  certain  mortgage  or  deed 
of  trust  dated  June  2,  1915,  executed  by  S.  E.  Slade 
Lumber  Company  to  the  First  Federal  Trust  Com- 
pany of  San  Francisco  and  Milton  R.  Clark  as  trus- 
tees;    [244] 

And  it  appearing  that  upon  said  bill  an  order  was 
entered  by  this  court  in  words  and  figures  as  follows, 
to  wit: 
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''In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern 
Division. 

IN  EQUITY— No.  68-E. 

FIRST  FEDERAL  TRUST  COMPANY  OF  SAN 
FRANCISCO  and  MILTON  R.  CLARK,  as 

Trustees, 

Plaintiffs, 

vs. 

S.  E.  SLADE  LUMBER  COMPANY,  THE  FIRST 
NATIONAL  BANK  OF  SAN  FRANCISCO, 
THE  AMERICAN  NATIONAL  BANK  OF 
SAN  FRANCISCO,  WELCH  AND  COM- 
PANY, COATS -FORDNEY  LOGGINGl 
COMPANY,  SAGINAW  TIMBER  COM- 
PANY, SLADE-WELLS  LOGGING  COM- 
PANY, UNITED  STATES  NATIONAL 
BANK  OF  PORTLAND,  OREGON,  HUMP- 
TULIPS  LOGGING  COMPANY,  SUDDEN 
ESTATE  COMPANY,  R.  J.  LAWSON,  J.  I. 
BRITTAIN,  FELIX  SANTALLIER,  SLADE 
SHIPPING  COMPANY,  MARY  I.  SLADE, 
S.  E.  SLADE,  as  Managing  Owner  of  the 
Barkentine  "JANE  L.  STANFORD,''  and 
HARRIET  C.  FRAZER  ESTATE, 

Defendants. 

Order. 

This  cause  came  on  duly  to  be  heard  before  the 
Court  upon  the  bill  of  complaint  herein,  plaintiffs 
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appearing  by  Jared  How  and  James  B.  Kerr,  their 
solicitors,  S.  E.  Slade  Lumber  Company  appearing 
by  Theodore  B.  Bruener,  its  solicitor,  First  National 
Bank  of  San  Francisco  appearing  by  E.  C.  Hughes, 
its  solicitor,  Coats-Fordney  Logging  Company  and 
(Saginaw  Timber  Company  appearing  by  John  C 
Hogan,  their  solicitor; 

And  it  was  duly  made  to  appear  to  the  Court 
by  satisfactory  proof  that  the  defendants  Sudden 
Estate  Company,  R.  J.  Lawson,  J.  I.  Brittain,  Felix 
Santallier,  Slade  Shipping  Company,  Mary  I.  Slade, 
S.  E.  Slade,  as  managing  owner  of  the  Barkentine 
'Jane  L.  Stanford,'  and  Harriet  C.  Frazer  Estate 
have  been  paid  in  full  the  amount  of  their  several 
claims  described  in  the  bill  of  complaint  herein,  and 
that  none  of  said  last-named  defendants  claim  or 
have  any  interest  in  or  to  the  property  described 
in  the  complaint  hereia; 

And  it  was  further  made  to  appear  to  the  Court 
that  none  of  the  defendants  who  have  appeared 
herein  have  filed  any  answer  or  other  pleading  deny- 
ing any  of  the  averments  of  the  complaint; 

And  it  was  duly  made  to  appear  to  the  Court  that 
all  of  the  averments  of  the  complaint  herein  are  true; 

Thereupon  the  prayer  of  the  plaintiffs  for  instruc- 
tions with  respect  to  the  duties  and  obligations  of  the 
plaintiffs  as  trustees  [245]  under  the  deed  of 
trust  dated  June  2, 1915,  of  which  a  copy  is  attached 
to  the  bill  of  complaint  herein  was  duly  submitted 
to  the  Court  by  counsel  for  such  plaintiffs,  and  upon 
such  submission  counsel  for  the  First  National  Bank 
of  San  Francisco,  Coats-Fordney  Logging  Company 
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and  Saginaw  Timber  Company  offered  statements, 
evidence  and  argument,  and  counsel  for  said  S.  E. 
Slade  Lumber  Company,  The  American  National 
Bank  of  San  Francisco,  Welch  and  Company,  Slade- 
Wells  Logging  Company,  United  States  National 
Bank  of  Portland,  Oregon,  and  Humptulips  Logging 
Company  offered  statements,  evidence,  and  argu- 
ment, and  the  Court  being  fully  advised  in  the  prem- 
ises, does  now 

ORDER,  ADJUDGE  AND  DECREE  as  follows: 
First.  That  the  First  Federal  Trust  Company  of 
San  Francisco  and  Milton  R.  Clark,  as  trustees  under 
the  mortgage  or  deed  of  trust  dated  June  2,  1915, 
attached  to  and  a  part  of  the  bill  of  complaint  herein 
are  under  no  obligation  or  duty,  in  the  absence  of 
unanimous  instructions  from  George  A,  Kennedy, 
P.  E.  Bowles  and  A.  P.  Welch,  named  in  the  agree- 
ment of  April  30,  1915,  of  which  a  copy  is  attached 
to  the  bill  of  complaint  herein,  and  also  in  said  mort- 
gage of  June  2,  1915,  their  successor  or  successors, 
to  defend  against  the  foreclosure  of  the  mortgage 
dated  September  1,  1910,  made  by  S.  E.  Slade  Lum- 
ber Company  to  Detroit  Trust  Company  and  Alex- 
ander McPherson  as  trustees,  or  against  the  fore- 
closure of  the  mortgage  dated  March  1,  1915,  made 
by  S.  E.  Slade  Lumber  Company  to  Detroit  Trust 
Company,  which  respective  mortgages  are  referred 
to  and  described  in  the  bill  of  complaint  herein,  nor,, 
in  the  absence  of  such  instructions,  are  the  plaintiffs 
herein  under  any  duty  or  obligation  to  undertake  the 
foreclosure  of  the  mortgage  of  June  2, 1915,  of  which 
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a  copy  is  attached  to  and  made  a  part  of  the  bill 
of  complaint  herein. 

Second.  That  the  plaintiffs  herein,  as  trustees 
under  said  mortgage  of  June  2,  1915,  in  the  absence 
of  unanimous  instructions  from  said  George  A.  Ken- 
nedy, P.  E.  Bowles  and  A.  P.  Welch,  their  succes- 
sor or  successors  are  under  no  duty  or  obligation 
to  join  with  The  First  National  Bank  of  San  Fran- 
cisco, Coats-Fordney  Logging  Company  and  Saginaw 
Timber  Company,  or  either  of  them,  in  any  petition 
or  proceeding  to  set  aside  the  order  heretofore  en- 
tered by  this  Court  in  that  suit  pending  herein  for 
the  foreclosure  of  the  mortgage  so  made  by  S.  E. 
Slade  Lumber  Company  to  Detroit  Trust  Company 
and  Alexander  McPherson  as  trustees,  under  date 
of  September  1,  1910,  whereby  Alexander  McPher- 
son was  appointed  receiver  of  the  property  of  S.  E. 
Slade  Lumber  Company  covered  by  said  mortgage 
of  September  1,  1910,  or  for  the  purpose  of  setting 
aside  the  order  of  this  Court  in  said  foreclosure  suit, 
authorizing  the  execution  of  that  certain  contract  be- 
tween said  receiver  and  Hiunptulips  Logging  Com- 
pany for  the  cutting  of  the  timber  upon  the  mort- 
gaged premises;  or  to  take  any  step  or  proceeding 
in  such  matters  or  either  thereof  ia  their  own  sepa- 
rate behalf  as  such  trustees. 

Third.  That  the  defendants  The  First  National 
Bank  of  San  Francisco,  The  American  National  Bank 
of  San  Francisco,  Welch  and  Company,  Coats-Ford- 
ney Logging  Company,  Saginaw  Timber  Company, 
Slade-Wells  Logging  Company  and  United  States 
National  Bank  of  Portland,  Oregon,  have  such  an 
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interest  in  and  to  the  security  created  by  said  mort- 
gage of  June  2,  1915,  a  copy  of  which  is  attached 
to  the  bill  herein,  notwithstanding  the  provisions  of 
said  mortgage  with  respect  to  the  power,  authority, 
duties  and  obhgations  of  the  plaintiffs  herein,  as 
justify  and  make  proper  the  intervention  of  [246] 
said  defendants  last  above  named,  and  each  thereof, 
in  the  two  suits  pending  in  this  court  and  described 
in  the  bill  of  complaint  herein,  or  in  either  thereof, 
namely,  the  suit  pending  herein  for  the  foreclosure 
of  the  mortgage  given  under  date  of  September  1, 
1910,  by  S.  E.  Slade  Lumber  Company  to  Detroit 
Trust  Company  and  Alexander  McPherson,  trustees, 
and  the  mortgage  dated  March  1, 1915,  given  by  S.  E. 
Slade  Lumber  Company  to  Detroit  Trust  Company; 
and  said  defendants  last  above  named  are  and  each 
of  them  is  hereby  authorized  and  permitted  to  apply 
to  the  court  in  said  two  suits  so  pending  herein 
for  the  foreclosure  of  said  two  mortgages  of  Sep- 
tember 1, 1910,  and  March  1, 1915,  or  in  either  there- 
of, for  orders  permitting  them  to  be  made  parties 
thereto. 

Fourth.  That  the  Court  hereby  retains  jurisdic- 
tion of  this  cause  and  reserves  the  right  to  make 
from  time  to  time  such  further  order  or  orders  as  it 
may  hereafter  be  advised  and  further  from  time  to 
time  to  instruct  plaintiffs  herein  as  to  their  duties 
and  obhgations  under  said  mortgage  or  deed  of  trust 
of  June  2, 1915,  as  to  the  Court  shall  seem  proper. 

By  the  Court. 

Judge. 
Dated.'' 
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NOW,  THEREFORE,  in  order  to  preserve  the 
rights  of  all  parties  herein  and  to  afford  full  and  com- 
plete protection  to  each  and  all  of  the  beneficiaries 
of  the  security  created  by  said  deed  of  trust  of  June 
2,  1915,  mentioned  in  the  order  so  entered  upon  the 
bill  for  instructions  so  filed  in  this  Court  by  First 
Federal  Trust  Company  of  San  Francisco  and  Milton 
R.  Clark  as  trustees,  it  is  by  this  Court  sua  sponte 

ORDERED,  ADJUDGED  AND  DECREED  that 
First  National  Bank  of  San  Francisco,  Coats-Ford- 
ney  Logging  Company,  Saginaw  Timber  Company, 
The  American  National  Bank  of  San  Francisco, 
Welch  and  Company,  Slade- Wells  Logging  Company 
and  United  States  National  Bank  of  Portland,  Ore- 
gon, and  each  of  them,  be  and  they  are  hereby  au- 
thorized and  permitted  to  intervene  herein  and  be- 
come parties  defendant  herein,  and  upon  becoming 
such  parties  defendant  they  and  each  of  them  are 
hereby  authorized  and  permitted  in  their  own  joint 
or  several  right  and  in  the  right  of  each  of  them, 
to  present  to  this  Court  such  defense  as  they  shall 
be  advised  to  be  proper  to  the  foreclosure  sought 
herein  of  the  mortgage  described  in  the  bill  of  com- 
plaint in  this  cause  and  to  interpose  such  objections 
as  they  may  be  advised  are  proper  to  be  [247] 
brought  to  the  attention  of  this  Court  with  respect 
to  the  order  heretofore  entered  herein  appointing 
a  receiver  in  this  cause  and  to  the  order  heretofore 
entered  herein  authorizing  the  receiver  heretofore 
appointed  to  enter  into  a  contract  with  the  Hump- 
tulips  Logging  Company  for  the  cutting  of  the  tim- 


vs.  Detroit  Tmst  Company  et  al.  303 

ber  standing  upon  the  premises  covered  by  the  mort- 
gage sought  to  be  foreclosed  herein,  or  to  any  other 
order  or  proceeding  heretofore  made  or  had  herein 
or  hereafter  to  be  so  made  or  had. 

This  order  is  made  for  the  purpose  of  permitting 
each  and  all  of  the  several  beneficiaries  of  the  secur- 
ity created  by  the  mortgage  or  deed  of  trust  of  June 
2,  1915,  referred  to  in  said  order  so  entered  upon  the 
bill  for  instructions  of  First  Federal  Trust  Company 
and  Milton  R.  Clark,  trustees,  to  take  such  action 
in  this  court  and  by  review  on  appeal,  if  they,  or  any 
of  them,  be  so  advised,  as  will  afford  to  said  parties 
last  above  named  full  and  complete  opportunity  for 
hearing  and  protection  otherwise  than  through  their 
representation  by  First  Federal  Trust  Company  and 
Milton  R.  Clark  as  trustees. 

By  the  Court, 
EDWARD  E.  CUSHMAN, 

Judge. 

Dated  December  14, 1916. 

(Filed  Dec.  14,  1916.)     [248] 


In  the  United  States  District  Court,  for  the  Western 
District  of  Washington,  Southern  Division. 

Extract  from  Clerk's  Minutes. 

Monday,  December  18, 1916. 
The  Court  convened  at  9:30  A.  M.,  pursuant  to  ad- 
journment. Honorable  EDWARD  E.  CUSHMAN, 
U.  S.  District  Judge,  presiding. 
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No.  67-E. 

DETROIT  TRUST  COMPANY  et  al.,  etc., 

vs. 

S.  E.  SLADE  LUMBER  COMPANY  et  al. 

Earl  C.  Bronaugh,  Esquire,  in  behalf  of  the  com- 
plainants, excepts  in  open  court  to  the  entry  of  the 
order  of  the  court  sua  sponte  and  filed  herein  on  the 
14th  day  of  December,  1916. 

Exception  allowed.     [249] 


Certificate  of  Clerk  U.  S.  District  Court  to  Tran- 
script of  Record. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I,  Frank  L.  Crosby,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Washing- 
ton, do  hereby  certify  and  return  that  the  foregoing 
and  attached  is  a  full,  true  and  correct  transcript  of 
the  record  and  proceedings  in  the  case  of  Detroit 
Trust  Company  and  Alexander  McPherson,  as  Trus- 
tees, plaintiffs,  versus  S.  E.  Slade  Lumber  Company, 
William  T.  Cameron,  Cameron-Hoover  Logging 
Company,  Humptulips  Logging  Company,  First  Fed- 
eral Trust  Company  and  Milton  R.  Clark,  Trustees, 
Slade-Wells  Logging  Company,  Defendants,  and  The 
First  National  Bank  of  San  Francisco,  Coats-Ford- 
ney  Logging  Company  and  Saginaw  Timber  Com- 
pany, Intervenors,  as  required  by  stipulation  of 
counsel  and  praecipe  for  additional  transcript  filed 
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and  shown  herein,  and  as  the  originals  thereof  ap- 
pear on  file  and  of  record  in  my  office  in  said  Dis- 
trict of  Tacoma,  except  that  the  Agreed  Statement 
of  the  Case,  shown  herein,  and  stipulation  with  ref- 
erence to  the  same  attached  thereto  with  certificate 
and  approval  of  the  Judge  thereon,  are  original 
papers  and  are  transmitted  herewith  as  part  of  the 
record  in  pursuance  of  said  stipulation  and  approval 
of  the  Judge. 

I  further  certify  that  the  following  is  a  full,  true 
and  correct  statement  of  all  expenses,  costs,  fees  and 
charges  incurred  and  paid  in  my  office  by  and  on 
behalf  of  the  appellants  and  appellees,  for  making 
record,  certificate  or  return  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  in  the 
above-entitled  cause,  to  wit : 

Clerk's  fees  (Sec.  828,  R.  S.  U.  S.) 
for  making  record,  certificate  or 
return  for  appellants,  685  folios  at 

15^ $102.75 

Certificate  of  clerk  to  transcript,  3 

folios  at  15^ ,45 

Seal  to  said  certificate .20 

Clerk's  fees  (Sec.  828,  R.  S.  U.  S.) 
for  making  record  and  return  on 
praecipe  for  additional  transcript 
by  appellees,  20  folios  at  15^. ...       3.00 
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ATTEST  MY  HAND  and  the  seal  of  the  said  court 
at  Tacoma,  in  said  District,  this  2d  day  of  January, 
A.  D.  1917. 

[Seal]  FRANK  L.  CROSBY, 

Clerk. 
By  F.  M.  Harshberger, 
Deputy.     [250] 

[Endorsed]:  No.  2912.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  The  First 
National  Bank  of  San  Francisco,  Coats-Fordney  Log- 
ging Company  and  Saginaw  Timber  Company,  Ap- 
pellants, vs.  Detroit  Trust  Company  and  Alexander 
McPherson,  as  Trustees,  and  S.  E.  Slade  Lumber 
Company,  William  T.  Cameron,  Cameron-Hoover 
Logging  Company,  Humptulips  Logging  Company, 
First  Federal  Trust  Company  and  Milton  R.  Clark, 
Trustees,  Slade-Wells  Logging  Company,  Appellees. 
Transcript  of  the  Record.  Upon  Appeal  from  the 
United  States  District  Court  for  the  Western  Dis- 
trict of  Washington,  Southern  Division. 
Filed  January  5,  1917. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 
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FOR  THE  NINTH  CIRCUIT 


THE  FIRST  NATIONAL  BANK  OF  SAN  FRANCISCO  et  al., 

Appellants, 
vs. 

DETROIT  TRUST  COMPANY  et  al., 

Appellees. 


Upon  Appeal  from  the  District  Court  of  the  United 

States  for  the  Western  District  of  Washington, 

Southern   Division. 


BRIEF  OF  APPELLANTS 


STATEMENT  OF  CASE. 

On  the  3rd  day  of  August,  1916,  the  appellees, 
Detroit  Trust  Company  and  Alexander  McPherson, 
as  Trustees,  commenced  this  action  against  the  S.  E. 
Slade  Lumber  Compan}^  and  others,  for  the  fore- 
closure of  a  mortgage  or  trust  deed  executed  by  the 
Lumber  Company  upon  its  mills  and  certain  of  its 


timberlands,  to  secure  a  bond  issue,  of  which  $550,- 
000  remained  unpaid  at  the  commencement  of  the 
action.  In  addition  to  the  usual  relief  sought,  the 
plaintiffs  in  said  action  prayed  the  appointment  of 
a  receiver  of  the  mortgaged  premises.  (Record,  pp. 
6-90.) 

A  second  mortgage  for  $69,000  was  also  given  by 
the  said  Lumber  Company  to  the  Detroit  Trust  Com- 
pany, on  which,  at  the  same  time,  a  separate  action 
for  foreclosure  was  brought  in  the  same  Court,  and 
that  action  has  since,  by  order  of  the  Court,  been 
consolidated  herewith. 

The  First  Federal  Trust  Company  and  Milton  R. 
Clark,  Trustees  under  a  third  mortgage,  were  like- 
wise made  defendants  in  this  action.  The  said  third 
mortgage  was  given  by  the  S.  E.  Slade  Lumber  Com- 
pany to  said  last  named  Trustees  on  the  2nd  day  of 
June,  1915,  to  secure  certain  indebtedness  then  ow- 
ing and  certain  advances  then  made  by  several  of 
its  creditors,  including  these  appellants.  (Record, 
pp.  168-198.)  This  mortgage  covered  the  same 
premises  described  in  the  mortgage  to  the  Detroit 
Trust  Company  and  Alexander  McPherson  upon 
which  this  action  is  based,  and  was  expressly  made 
subject  thereto  and  to  the  said  second  mortgage;  and 
also  included  certain  other  lands  in  Chehalis  (now 
Grays  Harbor)  County,  Washington. 

On  August  4,  1916,  the  Detroit  Trust  Company 
and  Alexander  McPherson,  plaintiffs  and  appellees 
herein,  filed  their  separate  petition  for  the  appoint- 
ment of  a  receiver,  in  which,  among  other  things, 


it  was  alleged  ''that  the  timberlands  included  in  said 
mortgage  are  not  now  being  operated  or  logged  in 
any  manner,  that  the  sawmill  of  the  mortgagor  de- 
fendant is  not  being  operated  and  has  not  been 
operated  for  two  years,  *  *  that  the  principal  secur- 
ity for  the  payment  of  the  bonds  secured  by  the 
mortgage  or  deed  of  trust  described  herein  is  the 
timber  on  the  lands  covered  thereby.  That  said 
lands  when  denuded  of  the  timber  thereon  are  of 
little  value."  (Record,  pp.  91,  92.)  The  petition 
also  prayed  that  the  appellee,  George  L.  McPherson, 
''be  appointed  receiver  of  the  property  covered  by 
said  mortgage,  with  full  power  to  hold  the  same  in 
his  possession,  custody  and  control  until  the  further 
order  of  this  Court,  and  with  further  power  to  take 
possession,  care  for  and  conserve  the  properties  de- 
scribed in  the  bill  of  complaint  and  in  the  mortgage 
aforesaid,  and  with  further  power  to  manage  and 
operate  the  properties  covered  by  said  mortgage, 
either  by  logging  contract  or  otherwise,  etc."  (Rec- 
ord, p.  97.) 

The  Court  thereupon  appointed  the  said  appellee 
as  receiver  of  the  mortgaged  premises  (Record,  p. 
101) ;  and  the  said  receiver,  immediately  upon  quali- 
fying as  such  and  on  the  said  4th  day  of  August, 
1916,  filed  in  said  cause  and  presented  to  the  Court 
his  petition  for  an  order  authorizing  him  to  enter 
into  a  contract  with  the  Humptulips  Logging  Com- 
pany for  the  logging  of  the  timber  upon  said  mort- 
gaged premises,  presenting  with  the  said  petition  a 
copy  of  the  proposed  contract.     (Record,  p.  104.) 


An  order  was  thereupon  entered  by  the  Court,  ex 
'parte,  on  the  same  day,  authorizing  the  said  receiver 
to  enter  into  the  said  proposed  contract.  (Record, 
p.  117.) 

By  the  terms  of  said  third  mortgage,  the  Trustees 
therein  were  under  no  obligation  or  duty  to  perform 
any  act  thereunder  "unless  requested  in  writing  so 
to  do  by  the  duly  appointed  representatives  of  said 
First  National  Bank  of  San  Francisco,  American 
National  Bank  of  San  Francisco  and  Welch  and 
Company",  a  portion  of  the  creditors  secured  there- 
by. (Record,  p.  196.)  The  representatives  of  the 
two  last  named  companies  requested  and  demanded 
of  said  Trustees  that  they  take  no  action  in  the 
premises.  The  representative  of  the  said  First  Na- 
tional Bank  in  writing  requested  said  Trustees  to 
appear  herein  and  resist  the  action  aforesaid,  and 
the  appellant  First  National  Bank  of  San  Fran- 
cisco tendered  indemnity  therefor;  but  the  said 
Trustees  declined  to  appear  in  said  cause  or  to  take 
any  action  in  the  premises. 

On  the  14th  day  of  August,  1916,  these  appellants 
filed  their  petition  in  this  cause,  praying  that  so 
much  of  the  order  appointing  said  receiver  as  auth- 
orized him  to  operate  said  properties  be  vacated  and 
that  the  said  order  authorizing  said  receiver  to 
enter  into  the  said  proposed  contract  with  the 
Humptulips  Logging  Company  be  likewise  vacated 
and  that  the  contract  made  in  pursuance  thereof 
be  cancelled  and  set  aside.  (Record,  p.  118.)  Upon 
a  hearing  thereof,  the  trial  judge  filed  a  memoran- 


dum  opinion  holding  that  the  said  petition  to  vacate 
the  said  orders  would  be  denied,  but  that  the  orders 
would  be  modified  so  as  not  to  permit  the  receiver  to 
operate  the  property,  except  as  to  the  logging  con- 
tract made  with  the  Humptulips  Logging  Company, 
without  the  further  order  of  the  Court  (Record,  p. 
124).  Thereafter,  before  the  entry  of  any  order 
thereon,  the  Court,  upon  the  application  of  these 
appellants,  made  an  order  granting  them  leave,  as 
intervenors  herein,  to  amend  their  original  petition 
and  granting  a  rehearing  thereof  (Record,  p.  126) ; 
and  an  amended  petition  was  thereupon  filed  by 
these  appellants.     (Record,  p.  128.) 

The  said  petition  again  came  on  for  hearing  on 
the  18th  of  December,  1916,  and  the  Court  there- 
upon, on  the  same  day,  entered  an  order  denying 
appellants'  petition  and  allowing  them  an  excep- 
tion thereto.  (Record,  p.  139.)  From  said  order 
this  appeal  has  been  perfected,  and  the  appellants 
duly  made  and  filed  in  said  cause  the  following 

ASSIGNMENTS  OF  ERROR. 

That  the  decretal  order  entered  in  the  above  en- 
titled cause  on  this  18th  day  of  December,  1916, 
wherein  the  Court  approved  and  made  final  the  ex 
parte  order  heretofore  entered  in  said  cause  on  the 
4th  day  of  August,  1916,  appointing  George  L.  Mc- 
Pherson  as  receiver  of  the  mortgaged  premises  de- 
scribed in  plaintiffs'  complaint,  and  further  ap- 
proved and  made  final  the  ex  parte  order  of  said 
Court  made  on  the  4th  day  of  August,  1916,  author- 


izirig  and  directing  said  George  L.  McPherson,  as 
such  receiver,  to  enter  into  a  contract  with  the 
Humptulips  Logging  Company  for  the  logging  of 
the  timber  upon  said  mortgaged  premises,  a  copy  of 
which  contract  is  set  forth  in  the  petition  of  the 
receiver  upon  which  said  order  is  based,  and  denied 
the  petition  of  these  intervening  defendants  to  va- 
cate and  set  aside  the  contract  made  by  said  receiver 
in  pursuance  thereof,  is  erroneous  and  unjust  to 
these  intervening  defendants : 

First:  Because  the  said  George  L.  McPherson  is 
not  a  receiver  of  an  insolvent  corporation  and  of  all 
its  assets  and  property,  but  is  a  receiver  only  of  the 
mortgaged  premises  to  care  for  and  conserve  the 
same  and  the  rents  and  profits  thereof,  pending  the 
foreclosure  of  the  j^laintiffs'  mortgage,  and  is  with- 
out power  or  authority  to  carry  on  or  conduct  the 
business  of  the  mortgagor  or  any  part  thereof. 

Second:  Because  the  Court  is  without  authority  or 
power  to  authorize  its  said  receiver  to  enter  into  a 
contract  by  which  the  carrying  on  of  any  part  of 
the  business  of  the  mortgagor  is  delegated  to  a  third 
party. 

Third:  Because  the  Court  is  without  power  to 
authorize  the  said  receiver  of  the  mortgaged  prem- 
ises to  cut  and  remove  the  standing  timber  from 
the  mortgaged  premises  or  to  cause  the  same  to  be 
sold  and  disposed  of  at  private  sale. 

Fourth:  Because  the  Court  exceeded  and  abused 
its  discretionary  powers  in  authorizing  and  approv- 
ing the  making  of  said  contract  by  its  receiver. 


Fifth:  Because  the  execution  and  carrying  out  of 
said  contract  would  require  a  period  of  eight  or  ten 
years  and  would  prevent  the  final  hearing  and  de- 
termination of  the  cause  of  action  instituted  by 
plaintiffs  and  pending  herein  and  the  entry  and  exe- 
cution of  a  final  decree  therein  during  said  time. 

Sixth:  Because  the  carrying  out  of  said  receiver's 
contract  divests  this  proceeding  of  the  ordinary  judi- 
cial processes  of  the  Court  and  authorizes  the  dis- 
position by  the  receiver,  at  private  sale,  of  the  prin- 
cipal part  of  the  property  in  the  custody  of  the 
Court. 

Seventh:  Because  it  deprives  these  intervening  de- 
fendants of  their  equity  of  redemption  in  said  mort- 
gaged premises  which  is  secured  to  them  by  the  exe- 
cution and  delivery  of  the  mortgage  of  said  S.  E. 
Slade  Lumber  Companv  to  the  First  Federal  Trust 
Company  and  Milton  R.  Clark,  mentioned  in  the 
complaint  of  plaintiffs  in  the  above  entitled  cause. 

Eighth:  Because  it  impairs  and  diminishes  the 
value  of  their  equity  of  redemption  in  said  mort- 
gaged premises  which  is  secured  to  them  by  the  exe- 
cution and  delivery  of  the  mortgage  of  said  S.  E. 
Slade  Lumber  Company  to  the  First  Federal  Trust 
Company  and  Milton  R.  Clark,  mentioned  in  the 
complaint  of  plaintiffs  in  the  above  entitled  cause. 


The  said  contract  which  the  Court  authorized  the 
receiver  to  enter  into  with  the  Hmnptulips  Logging 


Company  (Record,  p.  105)  provided,  in  substance, 
as  follows: 

That  the  Logging  Company  was  to  have  the  ex- 
clusive right  to  enter  upon  said  lands  for  the  pur- 
pose of  cutting  and  removing  the  timber  thereon  and 
was  to  log  and  place  in  the  Hump  tulips  River  at 
least  fifty  million  feet  B.  M.  per  annum.  After  plac- 
ing them  in  the  river,  the  Logging  Company  was  to 
drive  the  logs  with  all  possible  dispatch  and  to  mar- 
ket and  sell  them  at  the  highest  market  prices  ob- 
tainable by  said  Logging  Company.  The  proceeds 
of  the  sale  of  the  logs  was  to  be  disposed  of  as  fol- 
lows: First,  the  cost  of  driving,  booming  and  tow- 
ing the  logs  to  market,  not  exceeding  $1.30  per  thou- 
sand feet,  was  to  be  paid  to  the  Logging  Company; 
second,  $3.00  per  thousand  feet  was  to  be  paid  to 
the  receiver;  third,  the  actual  logging  expense  was 
to  be  paid  to  the  Logging  Company;  fourth,  the 
balance  up  to  $1.00  per  thousand  feet  was  to  be  paid 
to  the  Logging  Company  as  its  profit ;  fifth,  any  bal- 
ance remaining  thereafter  to  be  paid  to  the  receiver. 
The  receiver  reserved  the  right  to  sell  the  logs  upon 
paying  the  Logging  Company  the  cost  of  logging 
and  its  profit  of  $1.00  per  thousand  feet  thereon, 
and  the  contract  provided:  "But  in  no  instance  shall 
this  be  done  unless  I  (the  receiver)  have  in  hand 
from  the  purchaser  of  any  such  logs  a  sum  of  money 
sufficient  to  pay  me  at  least  m}^  $3.00  (per  thousand 
feet)  and  you  (the  Logging  Company)  your  logging 
expense  and  profit  thereon." 

The  contract  also  provided  that  "This  agreement 


shall  continue  in  full  force  and  effect  until  the  above 

described  lands  have  been   completely  logged  and 

lumbered,  but  it  may  be  cancelled  by  either  party 

hereto  at  any  time,  for  any  reason  satisfactory  to 

the  party  cancelling,  upon  sixty  days   (by  this  is 

meant  days  in  which  work  can  be  done)   written 

notice  of  such  cancellation  to  the  other  party. ' '  The 

lands  described  in  the  contract  consist  of  all  the 

timberlands  covered  by  the  mortgage  which  is  sought 

to  be  foreclosed  in  this  action. 

The  mortgage   in   suit  recites  that  the   Lumber 

Company  "owns  large  tracts  of  timber  lands  in  the 

State  of  Washington,  with  a  stumpage  aggregating 

approximately    six   hundred   and   fifty-tw^o   million 

(652,000,000)  feet,  and  also  owns  mills  and  mill  sites 

and  mill  plants,  water  front,  real  estate,  railroad 

tracks  and  right  of  way  and  equipment,   logging 

equipment,  and  other  structures  and  buildings  on 

said  property,"   (Record,  pp.  31,  32)   which  jjrop- 

erty    was    thereinafter    specifically    described    and 

mortgaged  therein.     Article  III  of  said  mortgage 

(Record,  p.  53)  provides : 

"While  the  Lumber  Company  shall  be  in  posses- 
sion of  the  premises  and  property  covered  by  this 
instrument,  it  is  understood  and  agreed  that  the 
Lumber  Company  shall  have  the  right  to  cut  or  re- 
move timber  from  said  premises  or  of  the  timber 
covered  hereby,  and  convert  the  same  to  its  own  use, 
upon  the  following  terms  and  conditions:  Before 
beginning  to  cut  or  remove  any  such  timber  the 
Lumber  Company  shall  file  with  the  Trustee  due 
and  sufficient  information,  with  maps,  plats,  facts 
and  figures  sliowing  and  advising  the  Trustee  of  the 
location  and  quantity  of  the  timber  which  it  is  pro- 
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posed  to  cut  or  remove  during  each  month  of  the 
period  during  which  such  cutting  or  removal  is  pro- 
posed to  continue ;  all  duly  verified  by  the  signature 
of  the  President  or  Secretary  of  the  Lumber  Com- 
pany; the  quantity  of  such  timber  shall  be  determ- 
ined by  the  estimates  of  James  D.  Lacey  &  Company, 
duplicate  copies  of  which  are  on  file  in  the  offices 
of  the  Trustee  and  the  Lumber  Company,  or  by 
other  estimates  satisfactory  to  and  to  be  filed  with 
and  accepted  in  writing  by  the  Trustee;  the  Lum- 
ber Company  shall  pay  to  the  Trustee  in  advance  on 
the  first  day  of  each  month  at  the  rate  of  three  dol- 
lars ($3)  per  thousand  feet  of  stumpage  for  all  the 
timber  proposed  to  be  cut  or  removed  during  that 
month ;  the  amount  of  timber  so  cut  or  removed  shall 
be  verified  at  the  end  of  each  month,  or  as  often  as 
the  Trustee  may  in  writing  require ;  such  verification 
shall  be  evidenced  by  the  sworn  statement  of  an  of- 
ficer of  the  Lumber  Company,  or  of  some  other  per- 
son satisfactory  to  the  Trustee ;  in  case  such  verifica- 
tion shall  show  any  excess  of  timber  over  the  esti- 
mates as  aforesaid,  the  Lumber  Company  hereby 
covenants  and  agrees  that  it  will  immediately  and 
without  demand  pay  to  the  Trustee  for  such  excess 
at  the  rate  aforesaid;  in  case  the  amount  of  timber 
proves  to  be  less  than  the  estimate,  the  Lumber  Com- 
panv  shall  not  be  entitled  to  receive  back  .anv  part 
of  the  price  paid  by  it ;  all  pavments  made  under  the 
provisions  of  this  article  shall  be  placed  in  the  sink- 
ing fund  hereinafter  mentioned,  and  shall  be  dis- 
posed of  as  hereinafter  provided. 

Provided,  that  no  timber  shall  be  cut  or  removed 
as  aforesaid  without  the  consent  in  writing  of  the 
Trustee  while  the  Lumber  Company  is  in  default 
in  paAmient  for  timber,  or  in  payment  of  principal 
or  interest  or  in  anv  other  covenant,  provision, 
agreement  or  condition  hereunder.  And  provided 
further,  that  all  cutting  hereunder  shall  include  all 
the  merchantable  timber  included  in  the  territors^ 
proposed  to  be  cut  over,  and  shall  be  done  in  a  good, 
workmanlike  manner  and  so  as  to  reduce  as  much 
as  possible  the  danger  of  fire." 
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The  third  mortgage,  under  which  the  indebted- 
ness of  the  appellants  is  secured,  contains  the  fol- 
lowing provision  (Record,  p.  193)  upon  the  above 
subject: 

"Nothing  in  this  instrument  contained  shall  be 
construed  as  in  any  wa}^  limiting  the  right  of  the 
Mortgagor  to  cut  or  remove  timber  from  the  prem- 
ises and  propert}^  covered  hereby  and  converting  the 
same  to  its  own  use,  free  and  clear  of  the  lien  of  this 
instrmnent,  so  long  as  such  cutting  or  removing  is 
done  in  accordance  with  the  provisions  of  the  first 
mortgage  above  referred  to,  and  so  long  as  the  Mort- 
gagor is  not  in  default  in  the  performance  of  any 
of  the  covenants,  stipulations,  conditions  and  agree- 
ments on  its  part  to,  be  performed  in  said  first  mort- 
gage, or  in  this  mortgage  contained." 

Paragraj)h  3  of  the  agreed  statement  of  the  evi- 
dence (Record,  p.  152)  is  as  follows: 

"The  Lacey  cruise,  referred  to  in  the  mortgage 
sought  to  be  foreclosed  herein,  a  copy  of  which  mort- 
gage is, attached  to  the  bill  of  complaint  of  the  De- 
troit Trust  Company  and  Alexander  McPherson  in 
this  cause,  shows  the  amount  of  merchantable  tim- 
ber upon  said  mortgaged  premises  at  the  date  there- 
of to  have  been  652  million  feet,  and  it  is  shown  by 
the  evidence  that  subsequent  thereto  and  prior  to 
the  first  day  of  August,  1914,  there  had  been  logged 
and  sold  100  million  feet  of  timber,  and  that  no  log- 
ging had  been  done  thereafter  prior  to  the  appoint- 
ment of  the  receiver  herein." 

It  is  thus  made  to  appear  that  the  operation  un- 
der the  receiver's  contract,  if  conducted  at  the  mini- 
mum rate,  would  cover  a  period  of  upwards  of  ten 
years;  that  the  lands  when  logged  will  be  of  only 
nominal  value;  and  that  the  mill  plant  of  the  mort- 
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gagor  had  not  been  operated  for  about  two  years 
prior  to  the  commencement  of  this  action. 

BRIEF   AND   ARGUMENT. 

As  will  be  seen  from  the  foregoing  statement,  the 
receiver  appointed  in  this  case  is  a  receiver  only  of 
the  mortgaged  premises  in  aid  of  foreclosure.  The 
receiver  is  not  invested  with  power  and  authority 
over  the  other  property  of  the  mortgagor,  a  portion 
of  which  at  least  is  covered  by  the  third  mortgage 
securing  these  appellants.  In  other  words,  he  is 
not  a  receiver  of  all  the  assets  of  an  insolvent  cor- 
poration for  the  benefit  of  all  its  creditors. 

The  question  presented  by  the  assignment  of 
errors  is  whether  a  chancellor,  in  the  appropriate 
exercise  of  the  inherent  power  of  a  court  of  equity, 
may  in  such  a  case,  where  the  mortgaged  premises 
are  adequate  to  the  satisfaction  of  the  debt  secured 
by  them,  authorize  its  receiver  to  enter  into  a  con- 
tract with  a  third  party  to  conduct  logging  opera- 
tions with  a  view  to  cutting  all  the  timber  on  the 
land  covered  by  the  mortgage  and  selling  the  same 
at  private  sale  through  the  agency  of  the  company 
engaged  in  conducting  the  logging  operations,  for 
the  purpose  of  paying  the  expenses  of  the  receiver- 
ship and  of  operation  and  of  satisfying  the  debt  se- 
cured by  the  mortgage;  and  especially  where  such 
operation  is  not  designed  to  be  merely  temporary  in 
character  and  for  the  preservation  of  the  property, 
pending  the  foreclosure  of  the  mortgage. 
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I. 

By  Section  804,  Remington  &  Ballinger's  Anno- 
tated Codes  and  Statutes  of  Washington,  it  is  pro- 
vided : 

**A  mortgage  of  real  property  shall  not  be  deemed 
a  conveyance  so  as  to  enable  the  owner  of  the  mort- 
gage to  recover  possession  of  the  real  property,  with- 
out a  foreclosure  and  sale  according  to  law." 

By  this  statute  it  is  the  declared  public  policy  of 

this  State  that  title  and  the  right  of  possession  of 

real  property,  with  the  fruits  thereof,  shall  remain 

in  the  mortgagor  until  foreclosure  and  sale. 

Norfor  v.  Bushy,  19  Wash.  450. 

In  its  opinion  in  that  case  the  Supreme  Court  of 
Washington  expressly  approved  the  decision  of  this 
Court  in  the  case  of  Couper  v.  Shirley  et  al.,  75  Fed. 
168,  in  which  case  this  Court  affirmed  the  action  of 
the  trial  court  in  refusing  to  appoint  a  receiver  of 
mortgaged  premises  pending  foreclosure,  notwith- 
standing a  stipulation  in  the  mortgage  that  such 
appointment  might  be  made,  for  the  reason  that  such 
action  would  be  in  contravention  of  the  statute  of 
the  State  of  Oregon,  which  is  identical  in  terms  with 
the  statute  of  Washington  above  quoted. 

In  Jones  on  Mortgages,  Sec.  1532,  it  is  said : 

' '  To  warrant  an  appointment  of  a  receiver  it  must 
be  shown  both  that  the  property  itself  is  an  inade- 
quate security  and  that  the  debt  or  the  deficiency 
after  the  application  of  the  proceeds  of  the  security 
could  not  be  collected  of  the  mortgagor  or  other  per- 
son liable  for  it.  The  property  may  be  inadequate 
security  for  all  the  incumbrances  upon  it,  and  yet 
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be  sufficient  for  the  particular  mortgage  which  is 
the  subject  of  the  foreclosure  suit." 

And  see: 

High  on  Receivers,  §§642,  667. 
Warner  v.  Gouverneur,  1  Barb.  36. 
Brown  v.  Chase,  Wall^er  (Mich.),  43. 

Without  reference  to  the  statute,  therefore,  there 
existed  in  this  case  no  established  equitable  ground 
for  the  appointment  of  a  receiver,  unless  it  were  for 
the  mere  care  and  custody  of  the  property  pending 
foreclosure  and  for  the  purpose  of  providing  for  the 
payment  of  taxes  and  the  maintenance  of  proper  in- 
surance upon  the  mill  properties;  but  even  the  lat- 
ter would  not  alone  justify  the  appointment  of  a 
receiver  where,  as  in  the  case  at  bar,  the  mortgage 
authorized  the  mortgagee  to  pay  the  taxes  and  pro- 
vide the  insurance  and  include  such  advances  with- 
in its  mortgage  lien. 

Planters'  Oil  Mill  v.  Carter,  (Ga.),  79  S.  E. 
1120,  1123. 

Eureka  Mining,  etc.,  Co.  v.  Lewiston  Naviga- 
tion Co.,  12  Idaho,  472. 

Ray  V.  Carlisle,  125  Ga.  316. 

Ferguson  v.  Dickinson,  (Tex.)  138  S.  W.  221. 

In  the  case  at  bar,  however,  the  mortgagor  ap- 
peared and  consented  to  the  appointment  of  the  re- 
ceiver ;  and  hence,  so  far  as  the  appointment  carried 
with  it  only  the  possession  of  the  property  and 
authority  to  care  for  and  preserve  it  pending  the 
foreclosure  proceeding,  these  appellants  would  per- 
haps at  this  time  have  no  ground  for  assignment  of 
reversible  error. 
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It  will  be  seen,  therefore,  that  the  receiver  exer- 
cises the  possessory  rights  that,  but  for  the  volun- 
tary consent  of  the  mortgagor,  would  abide  in  it. 
The  mortgagor,  however,  under  the  provisions  of 
the  third  mortgage  above  quoted,  being  in  default, 
has  no  right,  over  the  objection  of  the  beneficiaries 
under  said  mortgage,  to  log  and  sell  the  timber  on 
the  mortgaged  premises. 

As  said  by  the  Supreme  Court  of  California  ( Title 

Ins.,  etc.,  Co.  v.  California  Development  Co.,  127 

Pac.  502,  504)  : 

"The  right  of  a  mortgagee  to  have  a  receiver 
take  charge  of  the  mortgaged  property  during  the 
pendenc}^  of  the  action  is  founded  upon  the  proposi- 
tion that  such  action  is  necessary  in  order  to  pre- 
serve or  protect  the  interest  of  the  mortgagee.  His 
only  interest  is  the  lien  of  his  mortgage,  and  its 
extent  is  measured  by  the  amount  of  the  debt  for 
which  the  lien  is  security.  The  debt  is  the  substan- 
tial thing.  Unless  the  security  for  its  ultimate  pay- 
ment is  in  some  way  endangered  or  impaired,  he 
cannot  be  prejudiced." 

It  is  pertinent  to  inquire,  therefore,  whether  a 
court  of  chancery  may  authorize  a  receiver  of 
mortgaged  premises,  appointed  on  a  bill  of  fore- 
closure, to  do  what  neither  the  mortgagor  nor  mort- 
gagee might  lawfully  do;  what,  indeed,  they  could 
not  jointly  do,  in  derogation  of  the  rights  of  the 
beneficiaries  under  the  third  mortgage,  and  without 
the  consent  of  the  mortgagee  thereunder. 

In  Alderson  on  Receivers,  p.  526,  it  is  said : 

"A  receiver  of  an  insolvent  corporation  has  no 
greater  rights  than  the  corporation.  He  is  bound 
by  all  its  legal  acts;  he  is  subject  to  all  the  rights 
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and  equities  existing  against  it,  and  the  liabilities 
and  rights  of  third  parties  are  not  changed  by  his 
appointment.  He  simply  takes  its  place  and  stands 
as  its  representative,  being  also  the  trustee  for  the 
stockholders  and  creditors  whose  rights  he  may  as- 
sert if  they  have  been  affected  by  the  fraudulent  or 
illegal  acts  of  the  corporation." 

In  the  case  at  bar,  however,  the  trial  court  author- 
ized its  receiver  to  enter  into  a  contract  with  a  third 
party  for  the  logging  and  sale  of  the  timber  standing 
upon  the  mortgaged  premises,  on  terms  much  less 
onerous  and  restricted  than  those  under  which  the 
mortgagor,  while  not  in  default,  was,  by  the  terms  of 
all  the  mortgages,  permitted  to  log  the  premises.  For 
it  will  be  observed  that  the  mortgagor  under  the 
terms  of  these  mortgages  was,  while  not  in  default, 
permitted  to  cut  and  remove  the  timber  from  the 
mortgaged  premises  only  upon  filing  with  the  trus- 
tees maps  shomng  the  location  and  quantity  of  the 
timber  proposed  to  be  cut  or  removed  during  any 
month  and  paying  for  the  whole  thereof  in  advance 
at  the  rate  of  $3.00  per  thousand  feet  stumpage,  in 
accordance  with  the  Lacey  cruise;  and  all  risks  and 
expenses  w^ere  to  be  incurred  by  it,  including  the  risk 
that  the  amount  of  timber  actually  cut  should  be  less 
than  the  Lacey  cruise.  Whereas,  under  the  receiver's 
contract,  the  Logging  Company  assumes  no  like  obli- 
gations or  risks  and  is  at  liberty  to  prosecute  its 
operations  wherever  it  may  deem  it  profitable  to  do 
so  on  the  mortgaged  premises,  and  to  terminate  the 
contract,  without  penalty,  whenever  its  prosecution 
shall  cease  to  return  a  profit  satisfactory  to  it. 
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As  has  been  aptly  said  by  Mr.  Justice  Chadwick, 
in  Crawford  v.  Gordon,  88  Wash.  553,  560,  s]3eaking 
of  the  power  of  courts  of  equity  in  case  of  a  receiver- 
ship: 

"Courts  have  great  power,  but  they  cannot  make 
contracts. ' ' 

And  surely  coiu'ts  cannot,  through  receivers  ap- 
pointed in  aid  of  foreclosure,  make  contracts  re- 
specting the  mortgaged  premises  which  the  mort- 
gagor and  the  mortgagee  could  not  make,  either 
separately  or  conjointly,  without  the  consent  of  a 
junior  encumbrancer. 

11. 

Even  were  it  assumed  that  a  receivership  of  mort- 
gaged premises  in  aid  of  foreclosure  may  in  a  proper 
case  extend  beyond  the  mere  custody  and  preserva- 
tion of  the  mortgaged  property  pending  final  judg- 
ment and  sale,  is  the  receiver's  contract  here  in- 
volved an  appropriate  exercise  of  the  just  powers  of 
a  court  of  chancery?  A  brief  consideration  of  the 
law  on  this  subject  will  be  enlightening. 

In  the  case  of  Little  Warrior  Coal  Co.  et  al.  v. 
Hooper,  (Ala.)  17  So.  118,  119,  the  Court  says: 

"The  proper  purpose  for  the  appointment  of  a 
receiver  is  to  conserve  the  assets  for  the  protection 
and  benefit  of  creditors,  and  pay  them  as  speedily  as 
possible.  *  *  *  It  is  only  in  extraordinary  cases,  and 
where  public  and  quasi  public  corporations  are  in- 
volved, that  a  chancery  court  is  justified  in  under- 
taking to  carry  on  indefinitely  the  business  through 
a  receiver.  In  the  case  of  Smith  v.  Smith,  (Ala.) 
Brickell,  C.  J.,  says:  'A¥e  take  occasion  to  mention 
that  it  does  not  belong  to  the  jurisdiction  of  courts 
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to  undertake  the  management  of  private  or  corpo- 
rate business.  When  property  is  in  the  possession 
of  a  court,  it  must  be  preserved ;  and  when  no  public 
duty  is  owing,  as  in  the  case  of  railroads,  this  is  the 
extent  to  which  courts  are  authorized  to  go.  Such 
management,  therefore,  should  in  all  cases  be  tempo- 
rary, and  limited  to  the  performance  of  the  duty  of 
preservation.'  " 

The  same  court,  in  the  case  of  Etoivah  Mining  Co. 
V.  Wills  Vol.  Min.  d-  Mfg.  Co.  et  al.,  (Ala.)  17  So. 
522,  523,  says: 

'^We  know  of  no  principle  of  law  which  justifies  a 
court  of  chancery  to  take  possession  of  property  ad- 
mitted to  be  that  of  a  private  corporation,  whether 
conveyed  to  a  trustee  or  not,  merely  for  the  purpose 
of  running  its  business  indefinitely  through  a  re- 
ceiver, to  realize  an  income  for  the  benefit  of  its 
creditors  until  they  are  paid  from  this  source." 

While  in  the  case  of  Fosdick  v.  Scliall,  99  U.  S. 
235,  and  numerous  other  cases,  the  Supreme  Court 
of  the  United  States  has  held  that  receivers  of  an 
insolvent  railway  compan}^,  pending  a  suit  to  fore- 
close a  mortgage  executed  by  the  railway  company, 
may  operate  the  properties  pending  foreclosure  and 
make  the  expense  of  operation  a  first  lien  thereon,  it 
is  nevertheless  said  by  that  Court,  in  Wood  v.  Trust 
Co.,  128  U.  S.  416,  421: 

^'The  doctrine  of  Fosdick  v.  Scliall  has  never  yet 
been  applied  in  any  case  except  that  of  a  railroad. 
The  case  lays  great  emphasis  on  the  consideration 
that  a  railroad  is  a  peculiar  propert}^,  of  a  public 
nature,  and  discharging  a  great  public  work.  There 
is  a  broad  distinction  between  such  a  case  and  that 
of  a  purely  private  concern. ' ' 

In  Kneeland  v.  Trust  Co.,  136  U.  S.  89,  the  Su- 
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preme  Court,  in  condemning  the  practice  of  appoint- 
ing receivers  and  attempting  to  exercise  absolute 
control  over  the  property,  uses  this  language : 

"It  has  been  assumed  that  a  court  appointing  a 
receiver  could  rightfully  burden  the  mortgaged 
property  for  the  payment  of  any  unsecured  indebt- 
edness in  preference  to  the  mortgage  liens  sought  to 
be  enforced.  Can  anything  be  conceived  which  more 
thoroughly  destroys  the  sacredness  of  contract  obli- 
gations ? 

In  Hanna  v.  Trust  Co.,  70  Fed.  2,  Mr.  Justice 
Caldwell,  in  a  suit  to  foreclose  a  second  mortgage, 
in  which  a  receiver  was  appointed,  held  that  certifi- 
cates might  be  issued  to  pay  taxes,  but  that  the  Court 
would  not,  against  the  objection  of  the  first  mort- 
gagees, issue  certificates  to  displace  their  liens  for 
other  purposes.  It  may  be  here  contended  that  the 
receiver  will  operate  successfully  under  his  contract 
and  will  not,  by  reason  thereof,  be  compelled  to  issue 
certificates  to  constitute  prior  liens  upon  the  mort- 
gaged property.  But,  in  any  event,  the  timber  will 
be  cut,  removed  and  sold,  and  appellants'  lien  there- 
on will  thus  be  effectually  destroyed,  and  without 
any  recourse,  unless  relief  be  afforded  on  this  appeal. 

In  International  Trust  Co.  v.  United  Coal  Co.,  60 

Pac.  621,  625,  the  Supreme  Court  of  Colorado  said: 

'*  After  a  careful  consideration  of  all  the  authori- 
ties cited,  we  are  of  opinion  that,  in  administering 
the  affairs  of  an  ordinary  insolvent  private  business 
corporation,  for  which  a  receiver  has  been  ap- 
pointed, a  court  of  equity  has  not  the  power  to 
authorize  the  receiver  to  incur  indebtedness  for  car- 
rying on  the  business,  and  to  make  the  same  a  first 
and  paramount  lien  upon  the  corpus  of  the  prop- 
erty, superior  to  that  of  prior  lienholders,  without 


20 

their  consent.  While  it  may,  in  a  proper  action,  and 
with  the  proper  parties  present,  through  the  instru- 
mentality of  a  receiver,  carry  on  the  business  of  pri- 
vate corporations  or  individuals  temporarily,  and 
incur  obligations  therefor  that  may  be  made  a  para- 
mount lien  on  the  corpus  of  the  property,  such  obli- 
gations must  have  been  contracted  for,  and  must  re- 
late strictly  to  the  preservation  of  the  status  of  the 
property  at  the  time  of  the  appointment  of  the  re- 
ceiver. We  are  not  disposed  to  extend  the  doctrine 
established  by  the  federal  courts  in  administering 
upon  insolvent  railroad  corporations  to  those  of  or- 
dinary business  corporations."     (Italics  ours.) 

In  Hanna  v.  State  Trust  Co.  (supra),  Mr.  Justice 

Caldwell  says: 

"It  is  not  a  function  of  a  court  of  equity  to  carry 
on  the  business  of  private  corporations,  whether 
solvent  or  insolvent.  *  *  *  Its  only  guide  is  that  vary- 
ing and  unknown  quantity  called  'judicial  discre- 
tion.' *  *  *  'Rights,'  says  the  Supreme  Court  of  the 
United  States,  'under  our  system  of  law  and  proced- 
ure, do  not  rest  in  the  discretionary  authority  of 
any  officer,  judicial  or  otherwise.'  *  *  *  It  is  no  part 
of  the  duty  of  a  court  of  equity  to  conduct  the  busi- 
ness of  insolvent  private  corporations,  any  more  than 
it  is  to  carry  on  the  business  of  insolvent  natural  per- 
sons. If  it  may  take  under  its  control  the  property 
of  an  insolvent  private  corporation,  and  authorize  a 
receiver  to  carry  on  its  business,  and  make  the  debts 
incurred  by  the  receiver  in  so  doing  paramount  liens 
on  all  the  property  of  the  corporation,  and  enjoin  its 
creditors  in  the  meantime  from  collecting  their 
debts,  it  is  not  perceived  why  it  may  not  proceed  in 
the  same  way  with  the  estate  of  an  insolvent  natural 
person." 

In  the  case  of  Bigbee  v.  Summerour,  28  S.  E.  642, 
643,  the  Supreme  Court  of  Georgia  uses  this  lan- 
guage : 
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*'A  receiver  should  be  appointed  only  in  cases  of 
extreme  necessity,  and  then  only  when  his  appoint- 
ment is  necessary  to  the  preservation  of  the  thing 
or  right  in  controversy.  *  *  We  do  not  mean  to  inti- 
mate that  cases  may  not  arise  in  which,  in  the  exer- 
cise of  a  wise  discretion,  a  circuit  judge  would  be 
authorized  to  appoint  a  receiver,  and  direct  him  to 
continue  the  conduct  of  a  business  in  which  the  de- 
fendant was  engaged  at  the  time  his  property  was 
seized ;  but  we  do  mean  to  say  that  such  a  course  can 
only  be  justified  when  it  is  absolutely  necessary  to 
the  preservation  of  the  rights  of  the  parties,  it  being 
borne  in  mind  that  preservation  of  the  property  is 
the  purpose  for  wdiich  a  receiver  is  primarily  ap- 
pointed, and  that  a  judicial  administration  through 
him  of  an  estate  seized  by  the  court,  though  the  final 
is  nevertheless  a  secondary  consideration.  Neces- 
sarily, these  matters  are  largely  within  the  discre- 
tion of  the  trial  judge,  hut  at  last  it  becomes  a  ques- 
tion of  law  tvhether  the  court  can  laivfully  embark 
property  seized  by  it  in  an  industrial  enterprise,  and 
the  exercise  of  this  power  depends  upon  how  far 
such  conduct  may  be  fairly  necessary  to  the  preser- 
vation of  the  existing  status/'    (Italics  ours.) 

In  Gutterson  <f  Gould  v.  Lebanon  Iron  c&  Steel 

Co.,  151  Fed.  72,  74,  it  is  said: 

**A  managing  receivership  is  never  undertaken  ex- 
cept with  the  A  iew  to  winding  up  the  affairs  of  the 
company  and  a  sale  of  its  property." 

In  the  light  of  the  principles  laid  down  in  the 
foregoing  authorities,  how  can  it  be  said  that  the 
trial  court  acted  within  the  just  scope  of  his  powders 
in  authorizing  the  receiver  to  enter  into  the  contract 
in  question  with  the  Humptulips  Logging  Companj^  ? 
If  this  contract  is  permitted  to  be  carried  out,  the 
following  consequences  will  result: 

(1)  The  receiver  will  be  permitted  to  delegate  to 
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a  third  party  the  possession  and  control  of  the  most 
valuable  property  in  his  custody  and  to  operate  the 
business  of  cutting,  removing  and  selling  the  logs 
thereon  and  of  collecting  and  receiving  the  proceeds 
of  said  logs,  without  bond  and  without  being  imme- 
diately responsible  to  the  Court  for  its  acts  or  con- 
duct. 

(2)  A  receiver's  contract  will  be  sanctioned  and 
approved  which  could  not  have  been  made,  over  the 
objection  of  appellants,  by  either  the  mortgagor  or 
mortgagee,  or  by  their  joint  action;  and  not  only  so, 
but  that  contract  will  be  in  conflict  with  the  mort- 
gage contract  upon  which  this  action  is  based,  as 
well  as  the  third  mortgage  securing  these  appellants. 

(3)  The  Court's  receiver  will  be  permitted  to  alter 
the  character  of  the  mortgaged  premises  in  his  pos- 
session and  convert  the  principal  value  of  the  mort- 
gaged real  estate  into  personal  property,  and  this, 
not  by  himself,  but  through  the  agency  of  a  third 
party. 

(4)  The  principal  element  of  value  in  the  mort- 
gaged property,  after  being  converted  from  real 
estate  into  personalty,  will  be  sold  at  private  sale; 
and  this,  not  by  the  receiver  directly,  but  through 
an  irresponsible  agency. 

(5)  The  carrying  out  of  the  receiver's  contract 
will  prolong  this  litigation  and  prevent  the  entry 
and  execution  of  a  final  decree  herein  for  a  period 
of  more  than  ten  years,  and  thus  arrest  the  due  and 
ordinar}^  course  of  the  administration  of  justice. 

(6)  The  carrying  out  of  said  receiver's  contract 
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will,  as  to  the  principal  part  of  the  mortgaged  prem- 
ises, prevent  the  exercise  of  the  ordinary  judicial 
processes  of  the  court  in  foreclosure  cases. 

(7)  It  will  deprive  these  appellants  of  their  equity 
of  redemption  so  far  as  concerns  the  principal  part 
of  the  mortgaged  premises,  and  will  impair  its  value 
as  to  the  remainder. 

(8)  If  the  receiver's  contract  is  carried  out  to  suc- 
cessful completion,  it  will  result  in  the  gradual,  but 
ultimate,  satisfaction  of  the  debt  secured  by  the 
mortgage  sought  to  be  foreclosed  herein  and  the  con- 
sequent dismissal  of  this  action,  without  any  redress 
from  the  wrong  suffered  by  these  appellants,  unless 
the  same  be  redressed  upon  this  appeal. 

Respectfully  submitted, 

JOHN  C.  HOGAN, 

HUGHES,  McMICKEN,  DOVELL  &  RAMSEY, 

Solicitors  for  Appellants. 
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STATEMENT  OF  THE  FACTS. 

S.  E.  Slade  Lumber  Company  is  the  owner  of  a 
valuable  tract  of  timbered  lands  situated  in  Town- 
ship 21,  North  of  Range  9,  West  of  the  Willamette 
Meridian,  in  Grays  Harbor  County,  Washington, 
and  of  a  valuable  saw^mill  plant  situated  in  the  City 
of  Aberdeen.  It  mortgaged  all  this  property  to 
Detroit  Trust  Company  and  Alexander  McPherson, 


as  Trustees,  to  secure  an  indebtedness  of  One  Million 
Dollars  of  which  there  remains  due  the  principal 
sum  of  $550,000  (R.  31).  Later  Slade  Lumber  Com- 
pany gave  its  second  mortgage  to  Detroit  Trust 
Company  to  secure  an  indebtedness  of  approxi- 
mately the  sum  of  $69,000.  On  the  30th  day  of  April, 
1915,  a  certain  creditors  agreement  was  entered 
into  by  and  between  The  American  National  Bank 
of  San  Francisco,  Welch  &  Company,  United  States 
National  Bank  of  Portland,  Slade- Wells  Logging 
Company,  Humptulips  Logging  Company,  First  Na- 
tional Bank  of  San  Francisco,  Coats-Fordney  Log- 
ging Company,  Saginaw  Timber  Company  and  Sud- 
den Estate  Company,  which  agreement  was  entered 
into  for  the  purpose  of  protecting  and  securing  the 
claims  of  the  unsecured  creditors  of  S.  E.  Slade  Lum- 
ber Company,  and  with  the  purpose  of  committing 
the  signers  of  said  agreement  to  the  advancement, 
for  a  period  of  one  year  and  optionally  for  two  years, 
of  sufficient  moneys  to  pay  the  interest  on  the  bonds 
secured  imder  the  first  mortgage,  as  well  as  the  in- 
terest on  the  second  mortgage ;  the  taxes  on  the  prop- 
erty and  the  insurance  premiums,  upon  condition 
that  the  first  mortgagee  would  waive  the  collection 
for  a  period  of  one  year,  and  provisionally  for  a  pe- 
riod of  two  years,  of  the  principal  of  the  maturing 
bonds  under  said  first  mortgage.  Under  said  credi- 
tors agreement  it  was  contemplated  that  a  third 
mortgage  should  be  made  by  S.  E.  Slade  Lumber 
Company  to  First  Federal  Trust  Company,  a  cor- 
poration, as  Trustee,  covering  the  properties  of  the 


Lumber  Company  described  in  the  first  and  second 
mortgages,  including  other  property  (R.  160).  The 
third  mortgage  was  thereafter  duly  executed  (R. 
168).  The  creditors  agreement  provides  that  the  par- 
ties thereto  shall  be  represented  by  a  conmiittee  con- 
sisting of  Geo.  A.  Kennedy,  representing  The  First 
National  Bank  of  San  Francisco;  P.  E.  Bowles,  rep- 
resenting The  American  National  Bank  of  San  Fran- 
cisco and  A.  P.  Welch,  representing  Welch  &  Com- 
pany, and  it  is  provided  in  said  agreement  that  said 
committee,  representing  all  the  creditors,  should 
have  power  only  to  act  unanimously  and  not  by  a 
majority.  The  third  mortgage  provides,  among 
other  things,  that  the  Trustees  shall  be  under  no 
obligation  or  duty  to  perform  any  act  thereunder, 
unless  requested  in  writing  so  to  do  by  duly  ap- 
pointed representatives  of  said  The  First  National 
Bank  of  San  Francisco,  The  American  National  Na- 
tional Bank  of  San  Francisco  and  Welch  &  Company 
(R.  196),  and  it  is  further  provided  therein  that  the 
Trustees  shall  have  the  exclusive  right  of  action 
thereunder  and  that  none  of  the  beneficiaries  should 
be  entitled  to  commence  any  action  unless  the  Trus- 
tees should  refuse  or  fail  so  to  do  when  properly 
thereunto  requested  (R.  197). 

Detroit  Trust  Company  and  Alexander  McPher- 
son,  as  Trustees,  duly  filed  their  bill  of  complaint, 
seeking  to  foreclose  the  first  mortgage.  Thereafter 
they  filed  a  petition  praying  for  the  appointment  of 
a  receiver  with  power  to  operate  (R.  90).  Attached 
to  the  petition  for  the  appointment  of  a  receiver  is 


the  assent  of  S.  E.  Slade  Lumber  Co.,  Humptulips 
Logging  Co.  and  Slade- Wells  Logging  Co.,  with  a 
prayer  that  the  court  make  the  order  applied  for 
(R.  100,  254).  At  the  time  of  the  appointment  of 
the  Receiver,  P.  E.  Bowles  and  A.  P.  Welch,  two  of 
the  three  members  of  the  committee  named  in  the 
creditors  agreement  hereinabove  mentioned,  by  tele- 
gram to  the  clerk  of  the  court  requested  the  ap- 
pointment of  a  receiver  as  prayed  for  in  the  petition 
(R.  152).  At  the  same  time  American  National 
Bank  of  San  Francisco  and  Welch  &  Company,  two 
of  the  beneficiaries  under  the  third  mortgage,  by 
telegram  to  the  court  requested  the  appointment  of 
a  receiver  as  prayed  for  (R.  254).  Attached  to  the 
petition  for  the  appointment  of  a  receiver,  among 
other  affidavits,  was  also  the  affidavit  of  John  C. 
Ainsworth,  President  of  the  United  States  National 
Bank  of  Portland,  one  of  the  beneficiaries  under  the 
third  mortgage. 

After  the  appointment  of  a  receiver  and  after 
the  receiver  had,  with  the  approval  of  the  court,  en- 
tered into  a  logging  contract  with  Humptulips  Log- 
ging Company,  the  appellants  herein  appeared  by 
petition  and  moved  the  vacation  of  the  order  ap- 
pointing the  receiver  with  power  to  operate,  upon 
many  grounds.  It  is  also  alleged  in  said  petition 
that  the  Trustees  under  the  third  mortgage  are  un- 
der the  terms  of  the  mortgage  under  no  obligation 
to  perform  any  duty  thereunder  unless  requested 
so  to  do  in  writing  by  the  duly  appointed  representa- 
tives of  The  First  National  Bank  of  San  Francisco, 


The  American  National  Bank  of  San  Francisco  and 
Welch  &  Company  respectively,  and  have  not  ap- 
peared in  or  taken  any  action  in  the  premises;  that 
the  said  American  National  Bank  of  San  Francisco 
and  Welch  &  Company,  by  their  respective  repre- 
sentatives, have  joined  in  a  request  for  the  appoint- 
ment of  a  receiver  with  power  to  operate  and  refused 
to  join  with  petitioners  to  request  the  Trustees  to 
act  in  the  premises  herein  (R.  118,  119). 

The  Trustees  under  the  third  mortgage.  First 
Federal  Trust  Company  and  Milton  R.  Clark,  have 
made  no  appearance  in  this  suit.  As  appears  by 
the  court's  order  made  sua  sponte  (R.  295,  296),  said 
Trustees  brought  an  independent  suit  against  all  the 
beneficiaries  under  the  third  mortgage,  for  instruc- 
tions with  reference  to  their  powders  and  duties  under 
said  third  mortgage,  and  after  hearing  the  court 
rendered  a  decree  in  said  suit  to  the  effect  that  in  the 
absence  of  unanimous  instructions  from  the  said 
Geo.  A.  Kennedy,  P.  E.  Bowles  and  A.  P.  Welch,  the 
committee  representing  the  creditors,  the  Trustees 
were  under  no  duty  or  obligation  to  appear  in  this 
suit  (R.  300).  The  court  in  its  order  sua  sponte 
authorized  all  of  the  beneficiaries  under  the  third 
mortgage  to  appear  in  this  suit  and  take  such  action 
as  they  might  deem  proper  (R.  302). 

Thereafter  American  National  Bank  of  San 
Francisco,  Welch  &  Company,  United  States  Na- 
tional Bank  of  Portland,  Slade-Wells  Logging  Com- 
pany, and  Humptulips  Logging  Company,  being 
the    majority    both    in    number    and    amount    of 
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the  beneficiaries  under  the  third  mortgage,  (the 
smaller  creditors  having  been  paid  off  R.  287,  298), 
filed  an  answer  challenging  the  right  of  the  appel- 
lants, by  reason  of  the  terms  of  the  creditors  agree- 
ment and  the  third  mortgage,  to  appear  and  contest 
the  appointment  of  a  receiver  with  power  to  operate, 
and  further  submitting  that  if  the  beneficiaries  un- 
der the  third  mortgage  are  proper  parties  defend- 
ant, then  that  the  order  of  the  court  appointing  a 
receiver  with  power  to  operate  and  the  order  of  the 
court  authorizing  the  receiver  to  make  and  enter  into 
a  logging  contract  with  Humptulips  Logging  Com- 
pany and  approving  said  logging  contract,  be  con- 
tinued in  force  for  the  reasons  which  are  stated  at 
length  in  said  answer  (R.  130). 

There  was  considerable  testimony  offered  by 
the  plaintiffs  and  the  Receiver  in  support  of  the  pe- 
tition for  the  appointment  of  a  receiver  and  the  log- 
ging contract  entered  into  with  Humptulips  Logging 
Company. 

The  testimony  in  brief  is  as  follows :  Prior  to  the 
2nd  day  of  June,  1915,  and  ever  since  that  date,  the 
Slade  Lumber  Co.,  with  the  knowledge  and  consent  of 
the  creditors  secured  under  the  third  mortgage,  at- 
tempted to  sell  its  timber  holdings  for  $1,250,000., 
which  price  is  substantially  on  the  basis  of  $2.35  per 
M  feet,  board  measure,  for  all  of  the  timber  on  said 
lands,  but  without  success  (R.  261,  262,  275).  The 
timber  market  is  characterized  by  a  very  general 
desire  on  the  part  of  owners  to  sell  and  little  in- 
clination on  the  part  of  capital  to  buy,  and  large 


tracts  of  timber  can  now  be  bought  at  prices  sub- 
stantially identical  with  those  paid  in  1906  and  1907. 
There  is  much  timber  that  may  be  acquired  by  un- 
dertaking to  pay  for  it  as  it  is  cut.  The  competi- 
tion of  today  in  the  timber  market  is  between  sel- 
lers rather  than  buyers,  and  the  value  of  the  Slade 
tract  cannot  be  secured  for  the  owners  under  present 
conditions,  except  by  cutting  and  marketing  the 
same  (R.  256,  257,  258,  260,  262,  268,  270,  271,  273, 
276).  The  Slade  Lumber  Co.  is  unable  at  the  present 
time  to  pay  its  debts  as  they  mature  and  if  the  prop- 
erties of  the  Lumber  Company  are  forced  to  sale, 
they  would  not  bring  enough  to  pay  the  debts  of 
the  Company  (R.  255,  257).  It  is  absolutely  neces- 
sary for  the  preservation  of  the  property,  and  to  pre- 
vent the  waste  and  deterioration  of  the  same,  that  a 
receiver  be  appointed  to  conduct  such  operations  as 
will  enable  the  Lumber  Company  to  have  its  timber 
lands  logged  and  the  proceeds  applied  to  the  pay- 
ment of  taxes,  insurance  premiums  and  other  inci- 
dental charges  and  to  the  extinguishment  of  the 
debts  of  the  Company.  In  no  other  way  than  by  a 
logging  operation  conducted  on  the  timber  lands  of 
the  Company,  can  the  Lumber  Company  ever  raise 
sufficient  moneys  to  pay  the  debts  due  from  it  to  its 
creditors,  and  if  such  operations  are  not  commenced 
and  conducted  immediately,  the  property  of  the  Com- 
pany will  so  deteriorate  in  value  as  to  be  insufficient 
to  pay  the  debts  due  from  the  Company  (R.  255,  256). 
The  appointment  of  a  receiver  as  prayed  for  is  the 
most  advantageous  plan  to  adequately  conserve  the 
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properties  of  the  Lumber  Company,  protect  its  credi- 
tors and  save  an  equity  for  the  Lumber  Company 
(R.  255,  257). 

The  valuable  mill  property  of  the  Company  is, 
because  of  insufficient  care  and  attention,  due  to 
lack  of  funds,  daily  deteriorating  in  value  and  being 
wasted,  and  unless  something  is  done  immediately 
for  the  preservation  and  upkeep  of  the  mill  property 
it  will  soon  lose  the  greater  part  of  its  value  (R.  257, 
259,  260). 

In  the  year  1912  the  Warren  Company  was  en- 
gaged in  logging  the  timber  lands  of  the  Slade  Lum- 
ber Co.,  but  defaulted  in  its  contract.  By  reason 
thereof  the  logging  operations  of  the  Warren  Com- 
pany were  not  cleaned  up  in  a  proper  manner  and 
there  is  constantly  a  very  decided  danger  of  great 
loss  to  the  timber  by  forest  fires;  that  if  such  a  fire 
ever  started  in  the  mortgaged  property  it  would 
cause  irreparable  injury  and  damage  thereto  because 
of  the  condition  of  the  logged  over  places  in  the  prop- 
erty and  because  no  fire  patrol  is  kept.  The  danger 
of  fire  to  the  mortgaged  property  is  increased  by  the 
fact  that  in  the  immediate  neighborhood  thereof 
there  is  a  large  quantity  of  logged-off  lands  and  be- 
cause of  the  fact  that  several  logging  operations  are 
now  being  and  have  lately  been  conducted  in  the  im- 
mediate neighborhood  of  the  mortgaged  property 
(R.  259).  There  have  been  a  number  of  fires  in  the 
vicinity  of  the  Slade  lands  and  as  late  as  the  year 
1915  there  was  a  fire  in  Section  23,  which  would  have 
destroyed  all  the  felled  timber  of  the  Slade  Lumber 
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Company  had  it  not  been  for  the  fact  that  a  logging 
crew  happened  to  be  in  that  vicinity  and  were  able 
to  put  out  the  fire  (R.  279,  280).  It  is  entirely  pos- 
sible to  greatly  minimize  any  danger  by  fire  by  the 
employ inent  on  the  property  of  a  force  of  men  en- 
gaged in  logging  the  same  (R.  259). 

At  the  time  the  Warren  Company  ceased  opera- 
tions there  were  and  there  now  are  in  the  neighbor- 
hood of  twelve  million  feet  of  Fir  logs  which  have 
been  cut  and  bucked  and  which  now  lie  in  the  woods 
and  have  not  been  moved  on  account  of  the  financial 
inability  of  the  Lumber  Company  to  move  them. 
These  logs  represent  where  they  lie  approximately 
$70,000.  These  logs  are  daily  deteriorating  in  value 
and  will  soon  be  of  no  value  unless  they  can  be  re- 
moved from  the  woods  and  sold.  Said  logs  also  con- 
stitute an  extraordinary  fire  risk.  The  skidroads 
which  have  been  constructed  upon  the  property  and 
the  moneys  which  have  heretofore  been  spent  in 
opening  up  the  property  so  that  it  could  be  properly 
logged,  will  be  entirely  lost  unless  steps  are  imme- 
diately taken  to  conduct  logging  operations  upon 
said  lands  (R.  260). 

The  OYih'  testimony  attacking  the  contract  which 
the  Receiver  made  with  the  Humptulips  Logging 
''o.,  is  the  affidavit  of  A.  J.  Morley,  the  Manager  of 
Saginaw  Timber  Company,  one  of  the  appellants. 
Against  this  affidavit  we  have  the  affidavit  of  S.  E. 
Slade,  President  of  S.  E.  Slade  Lumber  Company,  (R. 
261),  the  affidavit  of  C.  M.  Weatherwax,  President 
and  ^lanager  of  Aberdeen  Lumber  &  Shingle  Com- 
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;jany,  (R.  266\  the  affidavit  of  A.  L.  Paine,  the 
Manager  of  National  Lumber  &  Manufacturing 
Company,  (R.  269),  the  affidavit  of  William  Corkey 
(R.  269),  0.  P.  Burrows  (R.  271),  Eugene  France 
(R.  272;,  W.  J.  Patterson  (R.  273),  W.  B.  Mack  (R. 
274),  and  Almerion  P.  Stockwell  (R.  278).  These  af- 
fidavits are  from  men  who  are  intimately  acquaint- 
eri  with  timber  values,  logging  contracts,  logging  op- 
erations and  the  market  price  of  logs  on  Grays  Har- 
bor. They  say  that  the  Slade  timber  cannot  be 
snld  in  the  open  market  on  the  basis  of  $3.  per  M 
feet  stumpage  and  only  by  a  logging  contract  can 
any  such  value  be  realized;  that  any  logging  contract 
which  returns  to  the  Slade  Lumber  Co.  stumpage  at 
the  rate  of  $3.  per  M  feet  for  all  timber  removed, 
would  insure  to  the  owner  the  full  market  value  of 
the  timber  (R.  262,  267,  269,  270,  271,  272,  273,  275, 
278).  Tliat  they  have  examined  the  contract  in 
question  and  that  said  logging  contract  is  a  very 
fair  and  profitable  contract  for  the  Receiver  and  for 
the  estate  of  the  S.  E.  Slade  Lumber  Co.,  and  the 
only  means  by  or  under  which  all  of  the  creditors 
of  the  Lumber  Company  can  be  paid  and  any  possi- 
ble equity  in  the  lands  saved  for  the  Lumber  Com- 
pany (R.  262,  264,  267,  269,  270,  272,  273,  276,  279). 
Said  contract  does  not  permit  any  undue  and  un- 
reasonable profits  and  gains  to  the  Humptulips  Log- 
ging Co..  and  considering  the  obligation  of  the  Log- 
ging Company  to  finance  the  logging  operations,  the 
depreciation  on  its  equipment,  the  interest  on  its 
investment,  its  logging  expense  and  other  charges 
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not  inchicled  in  logging  expense  under  the  contract, 
the  fluctating  market  value  of  logs  on  Grays 
Harbor  and  the  risks  which  the  Logging  Com- 
pany must  take  under  said  contract,  the  com- 
pensation up  to  $1.  per  M  feet  to  be  paid  to 
the  Logging  Company,  provided  the  logs  sell 
for  sufficient  to  pay  said  $1.  or  any  part  thereof, 
is  a  very  reasonable  compensation  to  be  paid  to  the 
Logging  Company.  Under  the  terms  of  the  contract, 
if  any  profit  over  and  above  $1.  is  realized,  said 
profit  must  be  paid  to  the  Receiver,  and  such  pro- 
vision is  more  favorable  to  the  Receiver  and  to  the 
owner  of  the  timber  lands  than  the  ordinaiy  and 
usual  contracts  of  like  nature  entered  into  in  the 
past  by  loggers  in  Grays  Harbor  County.  In  all  con- 
tracts between  an  owner  of  timber  and  a  logger,  for 
the  logging  of  timber,  the  logg^er  always  figures  on 
making  the  sum  of  $1.  per  M  feet  over  and  above  all 
expenses  and  after  paying  the  stumpage  value  to 
the  owner  as  agreed  upon,  and  such  $1.  per  M  feet  is 
the  customary  and  usual  profit  which  a  logger  ex- 
pects to  make.  Said  contract  ample  protects  the  Re- 
ceiver, the  defendant  S.  E.  Slade  Lumber  Co.  and  the 
creditors  of  said  Lumber  Company,  and  does  not 
permit  the  Humptulips  Logging  Co.  or  anyone  else 
to  over-reach  the  Receiver  or  the  beneficiaries  of 
the  estate  (R.  265,  268,  269,  270,  271,  274,  276,  277, 
279.) 

In  addition  to  the  foregoing  affidavits  we  have 
the  testimony  of  John  C.  Ainsworth,  President  of 
United  States  National  Bank  of  Portland,  (R.  263), 
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D.  B.  Fuller,  Vice  President  of  American  National 
Bank  of  San  Francisco  (R.  265),  A.  P.  Welch,  Presi- 
dent of  Welch  &  Company  (R.  266),  C.  B.  Wells, 
President  of  Slade-Wells  Logging  Company  (R.  266), 
which  corporations,  together  with  Humptulips  Log- 
ging Company,  represent  a  majority,  both  in  num- 
ber and  amount,  of  the  claims  secured  under  the 
third  mortgage.  These  affidavits  set  forth  that  it  will, 
be  for  the  best  interests  of  all  the  creditors  of  the 
Lumber  Company,  and  more  particularly  for  the  in- 
terests of  all  the  creditors  secured  by  the  third  mort- 
gage, that  the  timber  lands  of  the  Lumber  Company 
be  cut  and  logged;  that  they  are  acquainted  with 
the  logging  contract  which  has  been  entered  into  by 
the  Receiver  and  in  their  opinion  said  contract  is  a 
fair  and  reasonable  contract  and  that  it  will  be  to 
the  best  interests  of  all  the  creditors  that  the  con- 
tract be  kept  in  force  and  carried  out. 

It  is  further  shown  by  the  affidavits  of  John  C. 
Ainsworth  (R.  264),  C.  M.  Weatherwax  (R.  268), 
W.  J.  Patterson,  Cashier  and  Manager  of  Hayes  & 
Hayes  Bank,  (R.  274),  and  A.  L.  Paine  (R.  269), 
that  if  the  logging  operations  are  conducted  under 
said  contract  for  a  period  of  two  or  three  years,  the 
indebtedness  of  the  S.  E.  Slade  Lumber  Co.  will  be 
so  materially  reduced  and  the  advantages  of  said 
timber  lands  and  the  operations  thereunder  as  a  go- 
ing concern  be  made  so  apparent  that  it  will  be  pos- 
sible for  the  Lumber  Company  either  to  re-finance 
its  obligations  or  make  possible  the  sale  of  its  prop- 
erties at  a  price  more  than  adequate  to  pay  the  in- 
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debtedness  of  the   Lumber   Company  and  leave  an 
equity  for  it. 

The  timber,  if  logged  under  the  contract  in  ques- 
tion, will  be  brought  to  market  by  means  of  the 
Humptulips  River,  which  now  is  and  for  upward  of 
twenty  years  past  has  been  one  of  the  most  extensive 
and  successful  logging  and  driving  stream  in  Grays 
Harbor  County  (R.  275,  267,  269).  The  Grays  Har- 
bor Boom  Company  and  Humptulips  Driving  Com- 
pany are  public  service  corporations  operating  on 
the  Humptulips  River,  and  the  customary  and  public 
charge  of  said  Companies  and  of  Humptulips  Towing 
Company,  for  timber,  taking  the  rate  as  the  Slade 
timber,  is  $1.25  per  M  feet  (R.  280). 

It  is  further  shown  that  the  financial  condition 
of  Humptulips  Logging  Co.  is  sound  and  that  the 
Company  is  amply  able  to  carry  out  the  terms  and 
conditions  of  its  contract  (R.  274). 

Prior  to  the  commencement  of  the  foreclosure 
suit  and,  to-wit,  in  the  early  part  of  the  year  1915, 
H.  P.  Brown,  President  of  Humptulips  Logging  Co., 
made  a  proposition  for  the  logging  of  the  Slade  tim- 
ber, to  the  committee  of  creditors.  This  proposition 
is  shown  on  page  289  of  the  Record.  The  answer 
of  the  committee  of  creditors,  the  First  National 
Bank  of  San  Francisco  being  represented  by  James 
K.  Lynch,  its  Vice  President,  is  shown  on  page  290 
of  the  Record.  The  proposition  submitted  by  Mr. 
Brown  was  to  log  the  timber  at  cost,  plus  $1.  for  op- 
eration, which  w^as  acceptable  to  the  representative 
of  the  First  National  Bank  (R.287). 
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It  is  further  shown  that  the  total  indebtedness 
of  the  Lumber  Company  is  about  $1,200,000.00  (R. 
289).  Creditors  whose  claims  aggregate  five-sixths 
of  this  total  ask  for  the  continuance  of  the  Receiver- 
ship (R.  261). 

RECEIVERSHIP  DISCRETIONARY. 

No  proposition  is  better  settled  than  that  the 
court  of  original  jurisdiction  enjoys  a  wide  discre- 
tion in  the  appointment  of  a  receiver.  The  principle 
is  thus  stated  in 

High  on  Receivers,  4th  Ed.,  Sec.  7. 

"The  appointment  of  a  receiver  pendente 
lite,  like  the  granting  of  an  interlocutory  injunc- 
tion, is  to  a  considerable  extent  a  matter  resting 
in  the  discretion  of  the  court  to  which  the  ap- 
plication is  made,  to  be  governed  by  a  considera- 
tion of  the  entire  circumstances  of  the  case. 
And  since  the  appointment  of  a  receiver  is  thus 
a  discretionary  measure,  the  action  of  the  lower 
court  in  appointing  or  denying  a  receiver  pend- 
ente lite  will  not  be  disturbed  upon  appeal  un- 
less there  has  been  a  clear  abuse." 

Also  same  work.  Section  25: 

"It  may  be  safely  said  that,  since  the  ap- 
pointing or  refusing  a  receiver  is  largely  a  mat- 
ter of  sound  judicial  discretion,  even  in  those 
states  where  an  appeal  is  allowed  from  such  in- 
terlocutory order,  if  the  testimony  addressed  to 
the  court  below  is  conflicting,  and  if  that  court, 
after  duly  weighing  and  considering  the  testi- 
mony, either  appoints  or  refuses  to  appoint  a 
receiver,  an  appellate  court  will  not  interfere 
with  the  exercise  of  this  discretion,  in  the  ab- 
sence of  any    facts    showing    that  it  has  been 
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abused.  And  when  the  testimony  is  conflicting 
and  the  court  below  has,  after  hearing,  refused 
to  revoke  its  appointment  of  a  receiver,  an  ap- 
pellate court  will  refuse  to  control  the  discretion 
of  the  inferior  tribunal." 

This  principle  is  recognized  by  a  well  consider- 
ed decision  of  this  court. 

Heinze  vs.  Butte  &  Boston  Co.,  126 
Fed.  1,  11. 

In  this  case  Judge  Gilbert  said: 

"An  appellate  court  will  not  reverse  the  order 
of  a  lower  court  in  appointing  a  receiver  or  in 
directing  his  action,  unless  it  appears  that  the 
discretionary  power  of  the  court  has  been  so 
im^rovidently  and  improperly  exercised  as  to 
bring  its  action  clearly  within  the  meaning  of 
the  term  'abuse  of  power'.'  Beach  on  Receiv- 
ers, Sec.  118;  Sanders  vs.  Slaughter,  89  Ga.  34, 14 
S.  E.  903;  Nimocks  vs.  Shingle  Co.  110  N.  C.  230, 
14,  S.  E.  684;  Beaumont  vs.  Beaumont,  166  Pa. 
615,  31  Atl.  336;  Eluker  vs.  City  Railway  Co.,  48 
Kan.  580,  30  Pac.  20.  In  the  case  last  cited  the 
court  said: 

"  'Unless  a  very  strong  showing  is  made,  or 
this  court  is  satisfied  that  the  discretionary 
power  has  not  been  properly  exercised,  the 
conclusion  below  will  not  be  disturbed.'  " 

While  the  question  of  procedure  is  one  which 
is  to  be  determined  in  the  light  of  the  federal  prece- 
dent, it  is  worth  while  to  call  the  attention  of  the 
court  to  the  fact  that  the  rule  as  announced  by  the 
Washington  Supreme  Court  is  in  substantial  accord 
with  the  foregoing  authorities. 

Cameron  vs.  Groveland  Improvement  Co., 
20  Wash.  169,  170. 
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In  this  case  Mr.  Justice  Reavis  said : 

"The  superior  court  appointed  a  receiver 
pending  the  trial  of  the  cause. 

"The  rule  which  this  court  observes  in  re- 
viewing- an  order  of  the  superior  court  appoint- 
ing a  receiver  has  been  stated  in  Roberts  vs. 
Washington  National  Bank,  9  Wash.  12  (37 
Pac.  26)  : 

'The  making  of  such  orders  is  committed, 
under  our  system,  to  the  sound  discretion  of 
the  judge  before  whom  the  proceeding  is 
pending,  and  his  decision  of  the  question  must 
stand,  unless  the  appellate  court,  upon  an  ex- 
amination of  the  law  and  facts  of  the  case, 
shall  affirmatively  determine  that  his  action 
was  not  warranted;  and  in  determining  this 
question,  the  decision  of  the  questions  of  fact 
will  not  be  reversed  if  there  is  a  substantial 
conflict  in  the  proofs  in  regard  thereto.  But 
the  appellate  court  must  examine  such  proofs 
for  the  purpose  of  determining  whether  or  not 
there  is  such  a  clear  preponderance  against 
the  determination  of  the  lower  court'." 

For  other  authorities  to  the  same  effect  see 

4  Pomeroy's  Equity  Jurisprudence,  3d  Ed., 
Sec.  1331. 

Corning  vs.  Siesel,  101  Ga.  389;  28  S.  E.  861. 

POSITION  OF  APPELLANTS. 

It  is  only  because  of  the  discretionary  character 
of  the  relief  that  these  appellants  had  any  right  to 
a  hearing  in  the  court  below.  They  were  not  parties 
to  the  foreclosure  bill,  they  were  merely  a  minority, 
both  in  number  and  amount,  of  the  creditors  of  the 
S.  E.  Slade  Lumber  Company,  whose  claims  were 
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secured  by  a  third  mortgage  on  its  properties.  The 
third  mortgage  is  a  part  of  the  record  and  by  its  ex- 
press terms  it  vests  the  trustees  under  the  mortgage 
with  the  exchisive  right  of  action  thereunder.  This 
is  plainly  the  effect  of  the  following  language  taken 
from  the  mortgage: 

"The  parties  of  the  second  part  shall  have  the 
exclusive  right  of  action  hereunder,  and  no  party 
hereby  secured  shall  be  entitled  to  commence 
any  action  to  enforce  these  presents,  unless  the 
parties  of  the  second  part  shall  refuse  or  fail  so 
to  do  when  properly  thereunto  requested." 
(Record  197.) 

The  mortgage  itself  is  collateral  to  a  creditors' 
agreement,  under  which  these  appellants  have  virt- 
ually turned  over  the  control  of  their  claims  to  a  com- 
mittee of  creditors  consisting  of  George  A.  Kennedy, 
P.  E.  Bowles  and  A.  P.  Welch.  This  creditors'  agree- 
ment is  also  a  part  of  the  record.  The  agreement 
contains  the  following  language  : 

"The  said  George  A.  Kennedy,  P.  E.  Bowles 
and  A.  P.  Welch,  their  successor  or  successors, 
shall  have  power  only  to  act  unanimously  and 
not  by  a  majority."     (Record  166,  167.) 

Mr.  P.  E.  Bowles  and  Mr.  A.  P.  Welch,  two  of 
the  three  making  up  the  creditors'  committee,  have 
joined  with  plaintiffs  in  the  case  at  bar  in  request- 
ing the  court  to  grant  the  receivership.  Mr.  George 
A.  Kennedy,  one  of  the  three  trustees  under  the 
agreement,  is  in  sympathy  with  the  position  of  ap- 
pellants. Appellees  did  not  raise  this  question  in  the 
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court  below,  being  of  the  opinion  that  the  court,  in 
passing  upon  an  original  application  for  the  appoint- 
ment of  a  receiver,  should  listen  to  any  representa- 
tions made  by  anyone  in  anywise  interested  in  the 
propertj^  It  by  no  means  follows  that  these  appel- 
lants are  to  be  deemed  parties  to  the  suit  in  such 
sense  that  they  have  a  right  to  review  on  appeal  the 
action  taken  by  the  lower  court.  Certainly  this 
court  should  not  set  aside  the  receivership  order 
passed  by  Judge  Cushman  at  the  instance  of  parties 
situated  as  these  appellants  are,  in  the  absence  of 
an  overwhelming  showing  as  to  the  folly  of  the  order 
and  the  injustice  done  thereby. 

UNCONTROVERTED  FACTS. 

The  record  in  this  case  is  in  such  condition  that 
appellees  are  entitled  to  claim  that  they  have  pre- 
vailed on  all  of  the  controverted  questions  of  fact, 
but  the  uncontroverted  and  indisputable  facts  are 
sufficient  to  justify  the  receivership  order  from 
which  this  appeal  is  taken.  These  facts  must  cer- 
tainly be  deemed  to  be  established  by  the  record. 

1.  If  the  property  of  the  S.  E.  Slade  Lumber 
Company  is  sold  at  forced  sale  its  value  cannot  be 
secured,  and  the  proceeds  of  the  sale  in  the  absence 
of  a  bid  made  by  one  or  more  of  the  mortgagees,  will 
probably  be  inadequate  to  the  payment  even  of  the 
first  mortgage. 

2.  The  timber  lands  of  the  S.  E.  Slade  Lumber 
Company,  if  their  value  shall  be  conserved  and  real- 
ized, are  much  more  than  sufficient  to  pay  the  first 
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and  second  mortgages,  and  are  probably  sufficient  to 
pay  the  third  mortgage  as  well.  The  Aberdeen  prop- 
erties of  the  said  defendant  are  worth  a  large  sum 
of  money,  in  all  probability  a  sum  sufficient  to  take 
care  of  any  possible  deficiency  remaining  due  to  the 
creditors  under  the  third  mortgage  after  the  dispo- 
sition of  the  timber  land,  if  the  value  of  the  timber 
is  conserved  and  realized. 

3.  The  Slade  Lumber  Company  is  wholly  with- 
out available  resources.  It  is  wholly  unable  to  pay 
taxes  upon  its  properties,  or  to  meet  the  other  ex- 
penses incident  to  their  care  and  protection. 

4.  In  the  absence  of  some  arrangement  under 
which  the  taxes  on  the  property  can  be  paid  the  prop- 
erty will  be  sold  for  delinquent  taxes,  and  lost  to  all 
of  the  parties  to  this  suit. 

5.  The  mill  property,  while  intrinsically  valu- 
able, imperatively  demands  care.  In  the  absence  of 
proper  care  and  protection  by  insurance  and  other- 
wise there  are  many  chances  that  this  asset  will  be 
lost  by  fire.  The  Washington  statute,  1  Remington 
&  Ballinger's  Code,  Section  741,  provides  in  part  as 
follows  : 

"A  receiver  may  be  appointed  by  the  court  in 
the  following  cases  : 

"4.  In  an  action  by  a  mortgagee  for  the  fore- 
closure of  a  mortgage  and  the  sale  of  the  mort- 
gaged property,  when  it  appears  that  such  prop- 
erty is  in  danger  of  being  lost,  removed,  or  ma-* 
terially  injured." 
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6.  Under  the  contract  which  the  receiver  has 
made,  pursuant  to  authority  given  by  the  court,  the 
timber  will  net  the  estate  at  least  $3.00  per  thousand 
feet.  Under  the  Lacey  cruise  this  means  that  the 
estate  will  receive  upwards  of  $1,500,000.00  from  the 
logging  operations  alone.  This  sum  is  much  more 
than  sufficient  to  pay  all  three  mortgages. 

7.  The  receivership  is  requested  by  the  owner 
of  the  equity  of  redemption,  the  first  mortgagee,  the 
second  mortgagee,  and  by  a  majority,  both  in  number 
and  amount,  of  the  creditors  secured  under  the  third 
mortgage. 

8.  The  contract  under  which  the  receiver  is 
logging  the  lands  involves  no  risk  of  receivership 
indebtedness  paramount  to  the  liens  now  subsisting 
on  the  property. 

9.  The  contract  with  Humptulips  Logging 
Company  assures  to  the  creditors  of  the  S.  E.  Slade 
Lumber  Company  the  full  market  value  of  the 
property. 

It  would  be  difficult  to  find  a  case  in  the  books 
under  which  it  has  been  held  that  a  receivership  is 
improperly  granted  under  such  a  showing  as  that 
above  recited.  The  Washington  statute  quoted 
above  is  declaratory  of  a  principle  of  equity  juris- 
prudence which  is  well  established.  Where,  for  any 
reason,  the  mortgagor  is  unable  to  take  care  of  the 
property,  a  receiver  is  properly  appointed  at  the  in- 
stance of  the  mortgagee  to  prevent  waste. 

Farmers'  Co.  vs.  Meridian  Co.,  139  Fed.  661, 
664. 
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It  is  true  that  under  the  laws  of  Oregon  and 
Washington  the  courts  will  not  appoint  receivers  in 
foreclosure  suits  simply  because  the  mortgage  so 
stipulates.  This  has  been  determined  by  the  Federal 
Supreme  Court  in 

Teal  vs.  Walker,  111  U.  S.  242,  251, 
and  by  this  court  in 

Couper  vs.  Shirley,  75  Fed.  168. 

The  opinion  in  the  latter  case  begins  by  calling 
attention  to  the  fact  that  the  receivership  in  that 
case  was  claimed  solely  on  the  ground  of  the  stipula- 
tion contained  in  the  mortgage,  and  the  decision  is 
merely  to  the  effect  that  such  a  stipulation  will  not 
be  honored  as  of  course  by  the  courts.  The  decision 
does  not  modify  the  w^ell  settled  principles  of  equity 
jurisprudence  on  which  we  rely  in  the  case  at  bar. 
The  principle  of  the  two  Federal  decisions  above  re- 
ferred to  is  recognized  by  the  Supreme  Court  of  the 
State  of  Washington,  and  it  is  nevertheless  held  by 
that  court  that  in  a  foreclosure  suit  a  receiver  will  be 
appointed  whenever  such  action  is  necessary  to  pre- 
vent waste. 

Collins  vs.  Gross,  51  Wash.  516. 

A  court  of  equity  is  always  concerned  for  the 
conservation  of  assets  over  which  it  has  acquired 
jurisdiction.  When  necessary  to  such  conservation 
the  court  will  appoint  a  receiver  and  will  authorize 
him  to  conduct  the  business. 


Cake  vs.  Mohun,  164  U.  S.  311,  315  to  316. 

This  court  upheld  the  appointment  of  a  receiver, 
who  was  authorized  to  operate  a  cannery,  where  the 
order  of  the  lower  court  was  based  upon  a  proper 
showing  to  the  effect  that  the  operation  of  the  can- 
nery was  essential  to  preserve  the  asset  over  which 
the  court  had  acquired  jurisdiction. 

Pacific   Northwest   Co.  vs.  Allen,  109  Fed. 
515. 

In  response  to  the  suggestion  made  by  appel- 
lants, that  this  court  will  never  appoint  a  receiver 
to  operate  a  business  which  is  not  a  going  concern  at 
the  time  when  the  receiver  is  appointed,  we  cite 

Elk  Fork  Co.  vs.  Foster,  99  Fed.  495,  497. 

In  this  case  a  receiver  was  authorized  and  direct- 
ed by  the  court  to  continue  the  work  of  prospecting 
and  exploration  on  the  defendant's  properties  for  the 
purpose  of  discovering  oil  and  gas  thereon,  and  was 
authorized  to  operate  any  oil  wells  which  were  the 
result  of  his  exploitation.  This  order  was  approved 
by  the  Circuit  Court  of  Appeals  for  the  Fourth  Cir- 
cuit.   On  this  branch  of  the  case  appellants  rely  on 

High  on  Receivers,  Sec.  36. 

The  text  is  based  wholly  on  the  case  of 

Merrill  vs.  Pemberton,  62  Ga.  29. 

This  was  a  case  in  which  the  lower  court  was 
asked  to  appoint  a  receiver  who  should  take  over 
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certain  formulae  or  prescriptions  for  the  manufact- 
ure of  patent  medicine.  The  court  was  asked  to  au- 
thorize the  incurring  of  indebtedness  to  start  a  man- 
ufacturing plant  to  engage  in  the  patent  medicine 
business.  The  formulae  were  secret  and  a  part  of 
the  relief  requested  was  that  the  defendant  should 
be  required  to  disclose  the  formulae  to  the  receiver. 
Such  a  receivership,  and  such  a  form  of  relief  were 
properly  denied. 

If  it  be  said  that  the  receivership  granted  in  the 
case  at  bar  will  continue  for  an  unreasonable  length 
of  time,  we  answer  that  the  contract  entered  into  be- 
tween the  receiver  and  the  Humptulips  Logging 
Company  is  subject  to  cancellation  on  sixty  days' 
notice  (Record  114).  The  presumption  is  that  the 
lower  court  will  direct  a  cancellation  when  the  in- 
terests of  the  estate  so  demand.  In  this  connection 
we  call  attention  to  the  affidavits  of  John  C.  Ains- 
worth  (Record  264)  and  W.  J.  Patterson  (Record 
274)  and  C.  M.  Weatherwax  (Record  266)  to  the  ef- 
fect that  in  their  opinion  it  will  be  possible  to  refi- 
nance the  indebtedness  of  the  S.  E.  Slade  Lumber 
Company  approximately  within  two  years,  if  the  op- 
erations of  the  receivership  shall  make  such  a  show- 
ing as  these  witnesses  anticipate.  Issue  has  not 
been  joined  on  the  allegations  of  these  affidavits,  and 
they  are,  therefore,  entitled  in  this  court  to  full 
faith  and  credit.  In  view  of  the  fact  that  these  ap- 
pellants are  not  entitled  to  a  foreclosure  of  the  third 
mortgage,  because  of  the  conditions  of  the  mortgage 
and  of  the  creditors'  agreement  collateral  thereto, 
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it  certainly  cannot  be  held  that  the  lower  court  is 
doing  them  an  injustice  in  permitting  the  logging  of 
the  property  for  a  period  not  exceeding  two  years 
under  conditions  which  assure  that  the  full  market 
value  of  the  timber  will  be  secured  and  applied  to 
the  liquidation  of  lien  indebtedness  admittedly  prior 
to  that  of  these  appellants. 

The  paramount  objection  to  the  operation  of  a 
business  under  a  receivership  is  the  possibility  of 
creating  new  lien  indebtedness  to  which  the  other 
indebtedness  of  the  defendant  must  be  postponed. 
In  the  case  at  bar  that  danger  is  guarded  against. 
The  Humptulips  Logging  Company  is  financially  re- 
sponsible. This  appears  from  the  shoAving  made  in 
support  of  the  receivership,  and  is  in  nowise  contro- 
verted. Under  the  contract  with  the  Humptulips 
Logging  Company  there  is  assurance  that  the  credi- 
tors will  receive  $3.00  per  thousand  feet  for  all  logs 
cut  on  the  mortgaged  lands.  It  is  hoped  that  the 
payments  may  exceed  this  amount,  but  the  showing 
is  that  this  amount  represents  the  full  market  value 
of  the  timber,  and  the  contract  is  drawn  in  such  a 
way  as  to  absolutely  assure  the  payment  of  this 
amount  in  reduction  of  the  lien  indebtedness.  Sub- 
sequent encumbrancers  receive  all  the  relief  to  which 
they  are  entitled  if  they  are  assured  that  the  assets 
of  the  debtor  will  be  applied  in  reduction  of  a  prior 
lien. 

United  States  vs.  Masich,  44  Fed.  10. 

It  is  contended  that  a  receivership  will  in  no 
case  be  granted  in  a  foreclosure  suit  unless  there  is 
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a  showing  as  to  the  inadequacy  of  the  security.  The 
cases  relied  upon  on  this  branch  of  the  case  will  all 
be  found  to  be  cases  in  which  the  o^\Taer  of  the 
equity  of  redemption  resists  the  appointment  of  a 
receiver.  The  authorities  relied  on  by  appellants 
are  not  in  point  because  of  the  fact  that  the  mort- 
gagor, the  first  and  second  mortgagees,  and  a  major- 
ity, both  in  number  and  amount,  of  the  beneficiaries 
of  the  third  mortgage,  join  in  the  request  that  this 
receivership  be  continued.    The  case  of 

Warner  vs.  Gouverneur,  1  Barb.  36, 

is  a  case  in  which  the  mortgagor  and  his  successors 
in  interest  were  strenuously  resisting  the  receiver- 
ship. The  case  is  therefore  distinguishable  from  the 
case  at  bar. 

EIGHTS  OF  FIR3T  MORTGAGEES  PARA- 
MOUNT. 

The  authorities  clearly  recognize  that  the  rights 
of  the  first  mortgagee  are  paramount.  Where  a  re- 
ceiver has  been  appointed  in  a  suit  brought  by  the 
second  mortgagee  for  the  foreclosure  of  his  mort- 
gage, such  receiver  will  be  displaced  and  a  receiver 
appointed  at  the  instance  of  the  first  mortgagee 
when  he  brings  his  suit  to  foreclose. 

Schneider  vs.  Miller,  155  Wis.  239;  144  N. 
W.  286. 

Tlie  receivership  was  granted  in  the  first  in- 
stance by  the  court  without  objection  from  any 
source.    Tliese  appellants  then  came  into  court  pray- 
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ing  for  a  modification  of  the  receivership  order,  and 
subsequently  for  a  quashing  of  the  receivership  or- 
der. At  the  time  when  these  applications  were  made 
to  the  lower  court  the  property  was  in  the  possession 
of  a  receiver  appointed  at  the  instance  of  the  first 
anvi  second  mortgagees,  with  the  consent  of  the  mort- 
gagor and  with  the  approval  of  a  majority  in  inter- 
est of  the  beneficiaries  under  the  third  mortgage. 
Tlie  ease  therefore  is  closely  analogous  to  that  of  a 
mortgagee  in  possession.  It  is  well  settled  that  a 
court  of  equity  will  not  disturb  the  possession  of  such 
a  mortgagee  so  long  as  his  debt  is  unpaid. 

High  on  Receivers,  4th  Ed.,  Sec.  679. 

United  States  vs.  Masich,  44  Fed.  10. 

Trenton  Co.  vs.  Woodruff,  3  N.  J.  Eq.  210, 
212. 

It  is  well  settled  that  a  subsequent  mortgagee 
may,  tl trough  the  aid  of  a  court  of  equity,  redeem 
from  the  first  mortgage  where  the  first  mortgagee  is 
endeavoring  to  enforce  his  lien. 

Frost  vs.  Yonkers  Bank,  70  N.  Y.  553. 
Ellsworth  vs.  Lockwood,  42  N.  Y.  89,  96. 
2  Jones  on  Mortgages,  1064. 
2  Story's  Equity  Jurisprudence,  1023. 

It  is  possible  that  these  appellants,  because  of 
the  conditions  contained  in  the  third  mortgage,  and 
the  creditors'  agreement  appurtenant  thereto,  would 
be  denied  the  right  of  such  redemption,  but  the  first 
and  second  mortgagees,  who  are  parties  to  this  ap- 
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peal,  hereby  expressly  stipulate  of  record  that  they 
will  consent  that  such  redemption  shall  take  place, 
if  these  appellants  shall  elect  to  take  over  their  liens, 
together  with  the  costs  and  expenses  of  the  litiga- 
tion up  to  date.  We  submit  that  the  remedy  of  these 
objecting  creditors  is  to  redeem  from  the  two  first 
mortgages,  and  thus  control  the  foreclosure  pro- 
ceedings. After  such  redemption  they  would  un- 
doubtedly be  in  the  position  to  ask  the  court  to  dis- 
charge the  receiver,  but  in  the  absence  of  such  re- 
demption the  paramount  care  of  the  court  should  be 
to  protect  the  rights  of  the  first  and  second  mort- 
gagees. 

Trenton  Company  vs.  Woodruff,  3  N.  J.  Eq. 
210,  212. 

In  this  case  the  court  said  : 

"The  most  important  question,  is  that  which 
relates  to  the  appointment  of  a  receiver  of  the 
property  covered  by  the  bank's  second  mort- 
gage, and  which  is  also  embraced  in  the  mort- 
gage set  up  by  the  trustee.  If  the  trustee  is  to 
be  considered  as  a  first  mortgagee  in  possession, 
the  case  is  plain.  There  can  be  no  receiver  as 
against  him.  He  is  entitled  to  the  possession, 
having  the  first  or  legal  mortgage,  and  can  only 
be  required  to  apply  the  rents  and  profits  to  the 
payment  of  the  debt.  The  second  mortgagee  has 
no  remedy,  except  to  redeem.  And  the  rule  is 
so  firmlv  settled,  that  in  Quarrel  vs.  Beckford, 
13  Vesey,  378,  Lord  Eldon  said,  that  if  Beckford 
the  first  mortgagee,  would  swear  there  was  any 
sum  due  him,  and  his  mortgage  was  not  satisfied 
he  would  not  take  away  the  possession  from  him. 
And  in  Barney  vs.  Sewell,  the  same  learned 
chancellor  says,  'I  know  of  no  case  where  the 
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court  has  appointed  a  receiver  against  a  mort- 
gagee in  possession,  unless  the  parties  making 
the  application  will  pay  him  off,  and  pay  him  off 
according  to  his  demand,  as  he  states  it  himself. 
I  cannot  appoint  a  receiver  against  these  de- 
fendants, unless  you  can  bring  me  their  confes- 
sion that  they  are  paid  off,  or  their  refusal  to  ac- 
cept what  is  due  to  them:'  1  Jac.  and  Walk. 
627." 

RELATIVE  EQUITIES. 

We  have  found  great  difficulty  in  finding  author- 
ities parallel  with  the  case  at  bar.  The  large  major- 
ity of  cases  are  cases  in  which  the  owners  of  the 
equity  of  redemption  resisted  the  receivership.  The 
strength  of  the  position  of  the  appellees  in  this  case 
consists  largely  in  the  fact  that  the  mortgagor  not 
only  consented  to  the  receivership  but  earnestly  de- 
sires the  court  to  uphold  it.  A  case  somewhat  in 
point  is 

Philadelphia  Co.  vs.  Oyler,  61  Neb.  702;  85 
N.  W.  899. 

This  was  a  foreclosure  suit;  a  receiver  was  ap- 
pointed on  the  application  of  the  mortgagor  and  one 
of  his  grantees  who  had  assumed  the  payment  of  the 
mortgage  debt.  The  first  mortgagee  joined  in  the 
prayer  for  a  receiver.  The  receivership  was  resisted 
by  a  second  mortgagee  to  whom  the  lease  on  the 
premises  had  been  assigned.  There  was  a  showing 
of  waste  in  that  the  owner  of  the  equity  of  redemp- 
tion was  unable  to  pay  the  taxes.  The  court  held 
that  the  receivership  was  proper. 
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The  following  from  the  opinion  is  in  point  as  to 
the  relative  equities  of  the  parties  : 

'*As  between  the  subsequent  mortgagee  and 
persons  liable  personally  for  a  deficiency,  the 
equities  are  in  favor  of  the  latter,  who  should  be 
relieved  of  liability  before  the  property  or  the 
income  therefrom  should  be  taken  to  satisfy  the 
debt  due  under  the  subsequent  mortgage.  The 
statute  does  does  not  restrict  the  application  for 
a  receiver  to  a  plaintiff,  nor  is  it  believed  such 
was  intended  by  the  legislative  enactment.  A 
defendant  may,  in  a  proper  case,  be  heard  to 
make  such  an  application.  A  receiver  will  be 
appointed  when  justice  and  equity  will  thereby 
be  promoted  (Beach,  Rec.  12).*  ****** 
It  would  be,  it  seems  to  us,  permissible  for  a 
mortgagor  of  premises  afterwards  conveyed  to 
a  third  party,  and  which  secured  a  debt  upon 
which  he  was  personally  liable,  in  an  action  to 
foreclose  such  mortgage,  and  where  waste  or  in- 
adequacy of  security  is  made  the  basis,  to  apply 
for  a  receiver  of  such  premises  for  the  purpose 
of  having  the  debts  satisfied  out  of  the  property 
pledged  to  their  payment  according  to  priori- 
ties, regardless  of  the  question  of  his  solvency 
and  liability  to  meet  a  deficiency  by  reason  of 
his  personal  liability,  and  in  this  case  we  hold 
that  the  mortgagor  and  grantee  had  such  a  sub- 
stantial and  beneficial  interest  in  the  suit  by 
reason  of  their  personal  liability  for  the  debt 
as  would  give  them  a  standing  in  a  court  of 
equity  for  the  purpose  of  applying  for  a  receiver 
to  take  charge  of  and  preser\"e  the  mortgaged 
propert}^,  and  apply  the  income  to  the  payment 
of  taxes  or  in  satisfaction  of  the  mortgage  debt, 
nnd  thus  lessen  their  liability,  and  save  them 
from  injury  by  reason  of  a  judgment  for  defi- 
ciency." 

Tvsen  vs.  Wabash  Railwav  Company,  24  F. 
^C.  479. 
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This  was  a  decision  passed  by  Mr.  Justice  Har- 
lan, sitting  in  tlie  Circuit  Court  for  the  Southern 
District  of  Illinois.  The  case  grew  out  of  a  dispute 
between  the  bondholders  of  the  Wabash  Ry.  Co.  A 
large  majority  of  the  bondholders  had  worked  out 
a  funding  scheme  which  was  considered  by  them  to 
be  the  best  arrangement  for  all  concerned.  The  mi- 
nority of  the  bondholders  were  given  an  opportunity 
to  co-operate  and  be  protected  by  this  scheme;  they 
refused  to  do  so  and  brought  a  suit  to  foreclose  the 
mortgage.  In  this  suit  they  applied  for  a  receiver. 
Mr.  Justice  Harlan  said  : 

''Upon  examination  of  these  and  other  author- 
ities cited,  it  will  be  found  that  the  action  of  the 
coui*t  has  depended  largely  upon  the  peculiar 
circumstances  of  each  case.  In  no  instance  has 
the  action  of  the  court,  in  appointing  or  refusing 
,  to  appoint  a  receiver,  rested  exclusively  upon 
the  technical,  legal  rights  of  the  parties. 

"The  rule  deducible  from  the  cases,  and  which 
commends  itself  to  my  judgment  as  sound,  es- 
pecially in  suits  to  foreclose  railroad  mortgages, 
is  well  stated  in  the  case  of  Vose  vs.  Reed  (Case 
No.  17,011),  where  this  language  is  used  by  Mr. 
Justice  Bradley:  'The  next  question  is,  whether 
the  court  will  appoint  a  receiver.  This  is  a  mat- 
ter always  in  the  discretion  of  the  court,  but  as 
a  general  rule  a  receiver  will  be  appointed  for 
the  purpose  of  protecting  the  fund  when  the 
complainant  has  an  equitable  interest  in  the 
subject,  and  the  defendant  having  possession  of 
the  property  is  wasting  it,  or  removing  it  out  of 
the  jurisdiction  of  the  court.  But  all  the  cir- 
cumstances of  the  case  are  to  be  taken  into  con- 
sideration, and  if  the  case  be  such  that  a  greater 
injury  would  ensue  from  the  appointment  of  a 
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receiver  than  from  leaving  the  property  in  the 
hands  now  holding  it,  or  if  any  other  considera- 
tions of  propriety  or  convenience  render  the  ap- 
pointment of  a  receiver  improper  or  inexpedi- 
ent, none  will  be  appointed'." 

After  stating  these  general  principles  which 
govern  the  courts  in  the  appointment  of  receivers, 
the  conrt  outlines  the  contentions  of  the  minority 
bondholders.  These  contentions  would  seem  at  first 
blush  to  be  reasonable  and  tenable.  After  stating 
them  the  opinion  continues  : 

''Upon  the  other  hand,  we  find  the  vast  ma- 
jority of  the  bondliolders,  under  all  the  mort- 
gages, insisting  that  the  funding  scheme  is  the 
best  arrangement  for  all  concerned,  and  that  un- 
der that  arrangement,  faithfully  and  honestly 
carried  out,  the  rights  of  all  parties  will  be  best 
secured.  The  company  invites  complainant  and 
those  now  standing  with  him  to  join  in  that 
scheme  with  the  large  majority  of  those  who 
have  the  same  character  of  rights  with  them. 
That  that  scheme  is  being  honestly  adhered  to, 
and  will  be  carried  out  in  good  faith,  the  evi- 
dence does  not  permit  me  to  doubt.  I  will  not 
stop  to  state  in  detail  all  the  reasons  arising  out 
of  the  evidence  for  the  conclusions  I  have 
reached.     ^********* 

"If  the  present  management  of  the  road  were 
guilty  of  any  fraud  or  dishonest  practices  in 
their  control  of  this  property,  I  should  feel  dif- 
ferently. While  there  are  differences  between 
them  and  some  of  the  bondholders,  as  to  certain 
matters  connected  with  the  discharge  of  the 
company's  obligations,  those  differences  do  not 
involve  the  integrity  of  those  operating  the  rail- 
road. The  court  is  disposed  to  recognize  the  ab- 
solute necessity  of  large  discretion  in  the  man- 
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agement  of  such  vast  property,  and  in  the  dis- 
tribution of  the  net  income  arising  therefrom, 
and  it  is  unwilling,  for  the  present  at  least,  to 
make  honest  differences  as  to  such  matters,  the 
basis  for  its  interference  by  the  appointment  of  a 
receiver." 

If  the  court  will  apply  the  principles  announced 
in  the  foregoing  decision  to  the  facts  in  the  case  at 
bar,  we  think  the  conclusion  will  be  irresistible  that 
the  decree  appealed  from  should  be  affirmed.  The 
scheme  approved  by  the  lower  court  offers  an  oppor- 
tunity to  the  mortgagor  to  save  what  the  mortgagor 
regards  as  a  large  equity.  It  offers  the  only  reason- 
able chance  of  paying  the  second  and  third  mort- 
gages. The  scheme  has  been  consented  to  by  the 
first  and  second  mortgagees  and  by  a  majority,  both 
in  number  and  amount,  of  the  beneficiaries  under 
the  third  mortgage. 

In  view  of  the  doctrine  of  the  two  cases  last 
cited,  and  in  view  of  the  large  discretion  accorded 
by  the  law  to  the  court  of  original  jurisdiction,  we 
submit  that  it  would  be  a  harsh  rule  to  set  aside  this 
receivership  and  require  a  sacrifice  sale  of  the  mort- 
gage security. 

APPELLANTS'  BRIEFS. 

We  have  read  appellants'  briefs  with  much  in- 
terest. The  learned  counsel  for  appellants  have  ably 
and  forcefully  presented  all  that  can  be  said  on  their 
side  of  this  controversy,  but  they  have  shown  no 
ground  for  reversing  the  discretionary  action  of  the 
lower  court. 
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Appellants  cite  International  Trust  Company  vs. 
Decker,  152  Fed.  78;  Dalliba  vs.  Winschell,  11  Idaho 
364,  371;  First  National  Bank  vs.  Cook,  2  L.  R.  A.  (N. 
S.)  1025;  Wiggins  vs.  Neversink  Company,  93  N.  Y. 
Supp.  853 ;  Hanna  vs.  State  Trust  Company,  70  Fed. 
2,  8.  Appellees  have  no  quarrel  with  the  rule  an- 
nounced in  the  foregoing  authorities.  The  doctrine 
as  stated  by  Judge  Wolverton  in  the  first  of  the  fore- 
going cases  is  undoubtedly  the  law.  The  expenses  of 
a  receivership  created  at  the  instance  of  general 
creditors  will  not  be  permitted  to  displace  mortgage 
liens  except  in  the  case  of  public  service  corpora- 
tions, w^hose  continued  operation  is  a  public  neces- 
sity. We  fail  to  see  the  relevancy  of  this  principle 
to  the  case  at  bar.  The  contract  authorized  by  the 
lower  court  assures  to  the  receiver  three  dollars  per 
thousand  feet  for  all  logs  cut  on  the  mortgaged  prem- 
ises. So  long  as  the  Humptulips  Logging  Company 
carries  out  its  contract  the  operations  will  insure  to 
the  receiver  the  foregoing  sum  of  money,  over  and 
above  all  expenses.  It  is  probable  that  the  opera- 
tions will  yield  a  larger  sum  of  money.  Whatever 
is  realized  will  be  devoted  to  the  payment  of  the 
mortgage  indebtedness  in  the  order  of  its  priority. 
As  has  been  repeatedly  pointed  out  by  us,  three  dol- 
lars per  thousand  feet  is  the  full  market  value  of  the 
stumpage. 

It  appears  affirmatively  that  the  Humptulips 
Logging  Company  is  in  sound  financial  condition  and 
able  to  carry  out  the  obligations  assumed  by  it  in  its 
contract.    Patterson  affidavit.  Record  274.    The  al- 
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legations  of  this  affidavit  are  not  controverted  by  ap- 
pellants and  are  therefore  established  as  a  part  of 
the  record  on  this  appeal.  How,  then,  can  the  opera- 
tions authorized  by  the  lower  court  result  in  the  cre- 
ation of  receivership  expenses  to  the  prejudice  of 
the  mortgagees  ?  This  is  nowhere  pointed  out  in  ap- 
pellants'  briefs.  If  such  result  were  possible  it 
would  still  be  competent  for  the  lower  court  to  di- 
rect the  receiver  to  rescind  the  contract  on  sixty 
days'  notice  to  the  Humptulips  Logging  Company. 
It  would  be  the  disposition  of  the  receiver  and  the 
mortgage  creditors  at  whose  instance  he  was  ap- 
pointed so  to  rescind  if  at  any  time  it  appeared  that 
the  operations  were  wasteful  or  disadvantageous  to 
the  estate. 

The  foregoing  discussion  of  the  facts  of  this  case 
suffices  to  distinguish  it  from  Farmers'  Company  vs. 
Grape  Creek  Company,  50  Fed.  481.  The  whole  care 
of  the  court  in  that  case  was  to  avoid  the  creation  of 
liens  which  would  take  precedence  over  mortgages. 
The  question  in  that  case  was  not  whether  a  receiver 
should  be  appointed,  but  whether  a  receiver  already 
appointed  should  be  authorized  to  operate  certain 
mines.  Such  operation  involved  risk  of  loss  and  the 
court  refused  to  authorize  it. 

Gutterson  vs.  Lebanon  Company,  151  Fed. 

72,  74. 

The  suit  in  this  case  was  brought  by  general 
creditors,  for  the  purpose  of  conserving  assets  and 
liquidating  an  insolvent  corporation.  A  receiver  was 
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appointed  and  his  operation  of  the  property  proved 
unprofitable.  The  case  before  the  court  had  to  do 
witli  these  receivership  obligations.  The  receiver's 
mismanagement  was  proved  and  he  was  personally 
charged  with  a  part  of  the  indebtedness. 

Tlie  argument  of  appellants  on  this  branch  of 
the  case  is  predicated  on  their  contention  that  the 
operation  of  the  property  authorized  by  the  lower 
court  will  prejudice  their  equity  of  redemption.  But 
how?  Wliat  is  the  equity  of  redemption  of  a  third 
mortgagee?  How  can  he  be  prejudiced  by  any  dis- 
position of  the  security  which  assures  that  its  full 
market  value  will  be  applied  on  the  reduction  of  lien 
indebtedness  admittedly  prior? 

United  States  vs.  Masich,  44  Fed.  10. 

The  right  of  the  third  mortgagees  in  the  case  at 
bar  is  to  redeem  from  the  first  and  second  mortgages 
and  to  be  subrogated  through  such  redemption  to  the 
rights  of  the  first  and  second  mortgagees. 

If  it  be  said  that  such  redemption  would  require 
appellants  to  raise  a  large  sum  of  money,  we  answer 
that  they  will  be  required  to  raise  this  same  amount 
of  money  in  order  to  protect  their  lien  if  the  re- 
ceivership is  abrogated  and  the  property  sold  with- 
out delay  at  master's  sale,  pursuant  to  their  conten- 
tion. 

If  the  logging  operations  now  in  progress  were 
to  result  in  denuding  the  property  of  its  timber  with- 
out reducing  the  mortgage  indebtedness,  we  can  see 
how  appellants  would  be  injured  by  the  order  ap- 
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pealed  from,  and  if  sucli  could  be  the  result  of  these 
operations  no  one  would  object  more  strenuously 
that  the  first  and  second  mortgagees  and  the  credi- 
tors secured  under  the  third  mortgage  who  are  in  ac- 
cord with  the  receivership  program.  But  it  is  estab- 
lished by  overwhelming  testimony  that  three  dollars 
per  thousand  feet  is  the  full  market  value  of  the 
timber,  and  the  contract  authorized  by  the  lower 
court  assures  the  payment  to  the  mortgagees  of  three 
dollars  per  thousand  feet  on  all  logs  cut  on  the  mort- 
gaged property. 

We  think  it  unnecessary  to  notice  all  of  the  au- 
thorities cited  in  appellants'  briefs.  They  are  all 
cases  in  which  the  mortgagor  resisted  the  receiver- 
ship. In  our  case  the  mortgagor  asks  the  receiver- 
ship. 

Eureka   Company  vs.  Lewiston    Company, 
12  Idaho  472. 

This  case,  cited  by  appellants,  was  a  suit  to  fore- 
close a  chattel  mortgage  on  a  steamboat.  The  re- 
ceivership was  asked  of  the  Supreme  Court  pending 
an  appeal.  The  court  held  that  the  failure  of  the 
mortgagor  to  keep  the  boat  insured  did  not  consti- 
tute waste  per  se.  This  circumstance  was  neverthe- 
less held  to  be  important  as  bearing  on  the  right  to 
a  receivership,  and  the  court  approved  the  case  of 
Winkler  vs.  Madgburg,  76  N.  W.  332,  where  under  a 
different  state  of  facts  such  failure  to  maintain 
insurance  was  held  to  constitute  waste. 

Little    Warrior   Company   vs.    Hooper,  17 
Southern  118,  119. 
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In  this  case  a  receiver  had  been  appointed  with- 
out notice  at  the  instance  of  a  stockholder  and  credi- 
tor. The  case  was  one  of  disagreement  in  the  inter- 
nal management  of  a  corporation.  There  was  no  al- 
legation of  insolvency.  The  receivership  order  was 
reversed;  the  corporation  strenuously  resisted  the 
receivership. 

Etowah  Company  vs.  Wills  Valley  Com- 
pany, 17  Southern  522. 

In  this  case  a  receivership  was  sought  by  credi- 
tors and  the  debtor  corporation  resisted  the  applica- 
tion. The  allegations  on  which  the  receiver  was  ap- 
pointed in  the  lower  court  were  not  sustained  by  the 
evidence  and  the  receivership  order  was  reversed. 

Ferguson  vs.  Dickinson,  138  S.  W.  221. 

In  this  case  a  creditor  protected  by  a  vendor's 
lien  and  also  by  a  chattel  mortgage  claimed  a  re- 
ceivership; the  mortgagor  resisted  the  application 
and  offered  to  keep  the  property  insured  in  such 
sum  as  the  court  should  order.  Under  the  Texas  law 
the  mortgagor  is  entitled  to  possession  of  the  mort- 
gaged property  until  the  sheriff's  deed  issues.  It 
was  held  that  under  the  facts  appearing  in  that  case 
there  was  no  justification  for  depriving  the  mort- 
gagor of  the  possession  of  the  property. 

The  remaining  cases  cited  by  appellants  have 
been  noted  in  the  earlier  part  of  this  brief  or  are 
so  clearly  distinguishable  from  the  case  at  bar  that 
they  call  for  no  comment  on  our  part.    In  view  of 
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all  of  the  circumstances  which  we  have  emphasized, 
we  contend  that  the  court  would  grievously  err  if  it 
disturbed  the  order  appealed  from  and  required  the 
property  of  the  mortgagor  appellee  to  be  sacrificed 
at  foreclosure  sale. 

Respectfully  submitted, 
SNOW,  McCAMANT  &  BRONAUGH, 

Northwestern  Bank  Bldg., 

Portland,  Ore. 
BRIDGES  &  BRUENER, 

Aberdeen,  Wash. 
Attorneys  for  Appellees. 
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The  undersigned,  on  behalf  of  The  American 
National  Bank  of  San  Francisco,  Welch  &  Companv. 
Slade-Wells  Logging  Company,  United  States  Na- 
tional Bank  of  Portland  and  Humptulips  Logging 
Company,  being  a  majority  both  in  number  and 
amount  of  the  beneficiaries  under  the  third  mort- 
gage, beg  to  submit  the  following  observations  in 
connection  with  the  brief  filed  on  behalf  of  the 
appellees. 


After  the  District  Court  made  its  order  sua 
sponte  (R.  295)  the  beneficiaries  above  named  filed 
an  answer  to  the  petition  of  First  National  Bank 
of  San  Francisco  et  al,  which  clearly  sets  forth  thp 
position  of  said  beneficiaries  (R.130).  These  bene- 
ficiaries were  not  made  formal  parties  to  the  appeal, 
but  we  presume  that  their  brief  will  be  considered 
by  the  court,  provided  any  of  the  beneficiaries  under 
the  third  mortgage  have  a  right  to  be  heard  in 
this  court. 

For  a  statement  of  the  facts  we  beg  to  refer 
to  the  brief  filed  on  behalf  of  the  appellees. 

The  creditors'  agreement  of  April  30,  1915,  to 
which  the  beneficiaries  above  named  and  all  the  ap- 
pellants were  parties,  was  entered  into  for  the  pur- 
pose of  protecting  the  interests  of  the  then  unsecured 
creditors  of  the  S.  E.  Slade  Lumber  Company. 
(R.  160)  These  creditors  realized  that  the  Lumber 
Company  could  not  meet  its  obligations  due  under 
the  first  and  second  mortgages,  and  that  if  the  first 
and  second  mortgagees  foreclosed  their  mortgages 
the  claims  of  the  unsecured  creditors  would  be 
worthless.  It  was  agreed,  therefore,  that  the  credit- 
ors signing  the  creditors'  agreement  should  advance, 
for  a  period  of  one  year  and  provisionally  for  a 
period  of  two  years,  the  necessary  moneys  to  pay 
the  taxes  and  insurance  premiums  on  the  property 
of  the  Lumber  Company,  and  the  interest  due  and 


to  become  due  under  the  first  and  second  mortgages. 
These  payments,  aggregating  about  $75,000,  were 
actually  made  for  a  period  of  one  year,  each  party 
to  the  creditors'  agreement  advancing  its  proportion 
of  the  money,  and  in  consideration  of  such  payment 
Detroit  Trust  Company  agreed  not  to  enforce  the 
payment  of  the  principal  of  the  maturing  bonds  dur- 
ing that  period.  The  underlying  purpose  of  the 
creditors  signing  said  agreement  was  to  secure  time 
in  which  the  properties  of  the  Lumber  Company, 
and  more  particularly  its  timber  lands,  could  be  sold 
to  advantage  and  thus  secure  enough  money  to  pay 
off  the  first,  second  and  third  mortgages.  During 
the  year  in  which  the  creditors  made  the  advance- 
ments aforesaid,  strenuous  efforts  w;ere  made  by 
the  Lumber  Company  and  by  timber  brokers  to  sell 
the  timber  lands  of  the  Lumber  Company  at  a  price 
of  $2.35  per  M.  This  was  done  with  the  consent 
of  the  beneficiaries.  The  efforts  to  sell,  how- 
ever, proved  fruitless,  and  when  the  creditors  at 
the  expiration  of  the  year  refused  to  advance  furth- 
er moneys  towards  the  payment  of  taxes,  insurance 
premiums  and  interest,  foreclosure  of  the  first  and 
second  mortgages  was  unavoidable. 

By  the  terms  of  the  creditors'  agreement  it  was 
contemplated  that  a  third  mortgage  should  be  given 
to  First  Federal  Trust  Company  as  Trustee,  for  the 
purpose  of  securing  the  claims  of  the  unsecured 


creditors  of  the  Lumber  Company.  This  mortgage 
was  duly  given.  (R.  168)  By  the  terms  of  the 
creditors'  agreement  a  committee  of  the  creditors 
consisting  of  Geo.  A.  Kennedy  of  The  First  National 
Bank  of  San  Francisco,  P.  E.  Bowles  of  The  Amer- 
ican National  Bank,  and  A.  P.  Welch  of  Welch  & 
Company,  was  appointed  to  control  and  manage  the 
claims  of  all  creditors  signing  said  creditors'  agree- 
ment, and  it  was  agreed  that  said  committee  and 
their  successor  or  successors  should  have  power  only 
to  act  unanimously  and  not  by  a  majority.  (R.  166) 
This  creditors'  agreement  was  the  working  agree- 
ment under  which  the  claims  of  said  creditors 
secured  under  the  third  mortgage  should  be  handled 
and  protected.  The  third  mortgage  specifically  pro- 
vides that  the  Trustee  shall  have  the  exclusive  right 
of  action  thereunder  and  be  under  no  duty  to  act 
unless  requested  by  the  three  representatives  above 
mentioned.  (R.  196)  In  view  of  these  facts  we  are 
unable  to  see  by  what  right  the  appellants  herein 
wage  their  contest.  They  have  made  a  contract  in 
which  they  turned  over  their  claims  to  a  certain 
committee.  The  fact  that  unanimous  action  of  the 
committee  could  in  this  instance  not  be  secured,  does 
not  give  them  the  right  to  overthrow  the  contract 
and  proceed  on  their  own  motion.  The  situation  is 
similar  to  cases  where  bondholders  have  agreed  to 


be  bound  by  the  action  of  certain  of  their  number. 
Such  contracts  have  been  universally  upheld. 

Chicago  R.  Co.  v.  Fosdick,  106  U.  S.,  47. 
Shaw  V.  Little  Rock  R,  Co.,  100  U.  S.,  612. 
Canada  Southern  R.  Co.  v.  Gehhard,  109  U.  S., 

527. 
Guilford  v.  Minneapolis  R.  Co.,  48  Minn.,  560. 
Gates  V.  Boston  Air  Line  R.  Co.,  53  Conn., 

346. 
Boley  V.  R.  Co.,  64  111.  App.,  313. 
Muren  v.  Southern  Coal  Co.,  Ill  Mo.  App. 

600;160S.  W.,  835. 
Batchelder  v.  Council  Grove  Water  Co.,  131 

N.  Y.,42;29N.  E.,  801. 

Aside  from  the  creditors'  agreement  we  can  not 
conceive  of  any  valid  reason  v^hy  the  rule  of  major- 
ities should  not  apply.  Control  must  rest  somewhere. 
If  a  minority  secured  under  a  trust  mortgage  can 
enjoin  action  about  to  be  taken  by  a  majority  in 
good  faith,  then  the  minority  would  control  or  there 
would  be  confusion  and  finally  resort  to  the  courts. 

Shaw  V.  Little  R.  Co.,  supra. 
Wheelwright  v.  St.  Louis  Transp.  Co.,  164 
Fed.,  164,  166. 

The  beneficiaries  under  the  third  mortgage,  and 
the  mortgagor  S.  E.  Slade  Lumber  Co.,  are  probably 
more  vitally  interested  in  this  proceeding  than  the 


first  and  second  mortgagees.  It  is  admitted  on  all 
sides  that  if  the  property  is  forced  to  sale  the  first 
mortgagee  will  be  compelled  to  buy  it  in  payment 
of  its  first  mortgage.  The  testimony  conclusively 
shows  that  if  the  properties  of  the  Lumber  Company 
are  not  forced  to  sale,  but  full  value  can  be  secured 
therefrom,  enough  money  will  be  realized  to  pay  the 
claims  of  the  first,  second  and  third  mortgagees  and 
leave  an  equity  for  the  mortgagor;  that  only  by  the 
immediate  cutting  and  marketing  of  the  timber  can 
the  full  value  of  the  timber  holdings  of  the  Lumber 
Company  be  secured  for  the  creditors;  that  the  ap- 
pointment of  a  receiver  with  powfer  to  operate  is 
the  most  advantageous  plan  to  adequately  conserve 
the  properties  of  the  Lumber  Company.  (R.  257) 
The  testimony  further  shows  that  there  is  constant 
and  great  danger  of  fire  to  the  timber,  as  well  as 
to  the  twelve  million  feet  of  Fir  logs  which  were  left 
lying  on  the  ground  by  the  Warren  Company,  and 
which  logs  are  daily  deteriorating  in  value  and  soon 
will  be  of  no  value  unless  brought  to  market  and 
sold.  (R.  260).  The  testimony  further  shows  that 
the  Warren  Co.  spent  a  great  deal  of  money  in  open- 
ing up  these  timber  lands  and  that  numerous  skid- 
roads  have  been  constructed  on  the  property,  and 
that  the  money  so  spent  will  be  entirely  lost  unless 
provision  is  made  for  the  immediate  logging  of  the 
timber.  (R.260)     It  is  also  shown  that  there  is  on 


the  ground  an  extensive  logging  equipment  belong- 
ing to  the  Humptulips  Logging  Company,  w^hich  can 
be  made  available  for  the  logging  of  the  timber  and 
which  otherwise  would  be  removed.  It  is  further 
shown   by  the  affidavit  of  Messrs.   Weatherwax, 

(268)  Ainsworth,  (264)  Patterson  (274)  and  Paine 

(269)  that  it  will  not  be  necessary  to  pay  all  the 
debts  of  the  Lumber  Company  from  the  moneys  de- 
rived from  the  logging  operations,  but  that  within 
two  or  three  years  from  the  date  of  the  making  of 
the  logging  contract,  providing  the  same  is  continued 
in  force  and  carried  out  according  to  its  terms,  the 
indebtedness  of  the  Lumber  Company  will  be  so  ma- 
terially reduced  and  the  condition  of  the  Lumber 
Company  so  largely  improved  that  it  will  be  possible 
to  re-finance  the  obligations  of  the  Lumber  Com- 
pany and  provide  for  the  liquidation  of  all  its  in- 
debtedness; that  within  two  or  three  years  from 
the  commencement  of  logging  operations  the  value  of 
the  timber  holdings  of  the  Lumber  Company  will 
be  demonstrated  to  such  an  extent  to  make  possible 
the  sale  of  the  properties  at  a  price  more  than  ade- 
quate for  the  payment  of  the  indebtedness  of  the 
Lumber  Company. 

Confronted  with  this  situation  the  majority  of 
the  committee  of  creditors,  as  well  as  the  majority 
both  in  number  and  amount  of  the  beneficiaries 
under  the  third  mortgage,  thought  it  most  advisable 
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from  a  business  standpoint  that  a  logging  operation 
be  conducted  on  the  property,  and  to  this  scheme  the 
first  and  second  mortgagees  consented.  The  minority 
member  of  the  creditors'  committee,  as  well  as  the 
minority  of  the  beneficiaries  under  the  third  mort- 
gage, were  and  are  invited  to  join  in  this  scheme 
to  protect  the  interests  of  all  parties  concerned,  but 
they  have  refused.  The  mortgagor  joins  in  the 
scheme  because  only  thereby  can  he  hope  to  save 
an  equity  for  himself. 

We  conceive  it  to  be  one  of  the  highest  func- 
tions of  a  court  of  equity  in  this  case  to  conserve 
the  properties  of  the  Lumber  Company  and  through 
its  Receiver  engage  in  such  operations  as  will  be  to 
the  best  interests  of  all  parties  concerned. 

In  Alderson  on  Receivers,  page  309  et  seq.,  it 
is  said : 

"Notwithstanding  that  it  was  said  by  Lord 
Eldon  that  'it  was  not  the  business  of  the  court 
to  manage  or  carry  on  from  time  to  time  a 
partnership  of  any  kind,  and  that  it  was  im- 
practicable for  the  court  to  do  so,'  and  while  a 
receiver  of  the  effects  of  a  business  should  ordi- 
narily proceed  and  wind  up  the  establishment 
without  delay,  cases  sometimes  arise  in  which 
the  business  should  be  carried  on  by  him  as 
usual,  so  that  the  good  will  thereof  may  be  se- 
cured to  the  purchaser  and  the  value  of  the 
establishment  realized  on  such  sale.  (Marten 
V.  VanSchaick,  4  Paige,  480.)     This  principle 
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has  been  applied  in  New  York  in  cases  in  which 
newspaper  property  was  involved,  the  receivers 
being  authorized  to  conduct  the  publication  of 
the  newspapers  until  they  could  be  sold.  Dayton 
V.  Wilkes,  17  How.  P.  R.,  510.  So  also  in  England 
an  order  of  the  Vice  Chancellor  appointing  a 
receiver  with  power  to  manage  and  carry  on  a 
newspaper  was  affirmed  on  appeal.  Kelly  v. 
Hutton,  17  W.R.,  42b,  427.  *  *  *  In  modern 
practice  receivers  are  frequently  authorized  to 
carry  on  business  to  preserve  its  value.  Blythe 
V.  Gibbons,  (Ind.)  35  N.  E.,  557.  *  *  *  It  is 
a  matter  of  judicial  discretion  as  to  carrying 
on  the  business  of  the  defendant,  which  will  not 
be  disturbed  on  appeal,  except  in  case  of  flagrant 
error  and  injustice.  Wilmington  Star  Mining 
Co.  V.  Allen,  95  III,  288." 

It  is  earnestly  contended  in  the  briefs  filed  on 
behalf  of  appellants  that  these  logging  operations 
will  continue  for  a  period  of  ten  years,  and  that  a 

court  of  equity  will  never  oversee  or  manage  the 
business  of  a  private  corporation  for  such  a  length 
of  time.  Our  answer  to  this  contention  is  that  it  is 
not  contemplated  that  the  logging  operations  will 
continue  for  any  such  period.  Prior  to  the  begin- 
ning of  logging  operations  by  Humptulips  Logging 
Company  under  its  contract  with  the  Receiver,  the 
timber  lands  of  the  Lumber  Company  were  a  dead 
asset.  They  could  not  be  sold  except  possibly  at  a 
great  sacrifice.  It  is  necessary,  therefore,  to  dem- 
onstrate the  value  of  these  timber  holdings,  and  this 
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can  only  be  done  by  means  of  a  logging  operation 
conducted  for  a  period  of  two  or  three  years.  The 
purpose  of  these  logging  operations  is  to  save  the 
millions  of  feet  of  Fir  logs  left  lying  on  the  land 
by  the  Warren  Company  when  it  ceased  operations, 
to  save  the  value  of  the  numerous  and  expensive 
skidroads  constructed  by  the  Warren  Company,  and 
the  large  sums  of  money  spent  by  that  Company  in 
opening  up  the  property,  to  prevent  the  further  de- 
terioration and  waste  of  the  valuable  sawmill  plant 
of  the  Lumber  Company,  to  prevent  the  impressment 
of  tax  liens  on  the  property  and  to  put  the  timber 
properties  in  such  condition  that  they  can  be  sold 
as  a  going  concern — in  other  words,  the  logging 
operations  are  being  conducted  to  preserve  the  value 
of  the  estate  for  the  purposes  of  sale.  The  contract 
can  be  cancelled  by  the  Receiver  either  on  his  own 
motion  or  by  direction  of  the  court  on  sixty  days' 
notice,  and  when  these  properties  can  be  sold  by 
the  Receiver  to  advantage  this  action  will  unques- 
tionably be  taken. 

It  is  earnestly  contended  by  counsel  for  appel- 
lants that  a  receiver  will  never  be  appointed  at  the 
suit  of  a  mortgagee,  unless  it  is  shown  that  the 
security  is  inadequate.  We  admit  this  to  be  the 
general  rule,  but  it  has  no  application  to  the  case 
at  bar.  This  rule  is  for  the  benefit  of  the  mortgagor. 
The  law  is  zealous  in  the  protection  of  the  posses- 
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sion  of  the  mortgagor  until  after  sale,  unless  it  is 
shown  that  the  possession  of  the  mortgagor  must 
be  interfered  with  for  the  protection  of  the  mort- 
gagee. In  this  case  the  mortgagor  consents  to  the 
proceeding.  The  reason  for  the  rule  failing,  the 
rule  itself  fails. 

Title  Ins.  &  Trust  Co.  v.  California  Develop- 
ment Co.,  127  Pac,  503,  504. 

The  majority  both  in  number  and  amount  of  the 
beneficiaries  under  the  third  mortgage  having  re- 
quested the  court  for  the  appointment  of  a  receiver 
with  power  to  operate,  the  situation  is  analogous 
to  a  case  where  subsequent  mortgagees  request  the 
appointment  of  a  receiver  upon  the  ground  that 
their  security  is  inadequate  for  the  payment  of  their 
claims.  It  is  undisputed  that  the  security  is  in- 
adequate for  the  payment  of  the  claims  of  the  third 
mortgagee  if  the  property  is  forced  to  sale. 

We  quote  from  Wiltsie  on  Mortgage  Foreclosure, 
3d  Ed.,  Vol.  2,  p.  1173: 

"Subsequent  mortgagees  are  entitled  to  the 
appointment  of  a  receiver  of  the  rents  and  profits 
of  the  mortgaged  premises,  on  a  petition  show- 
ing that  the  mortgaged  property  is  of  less  value 
than  the  amount  of  the  encumbrances.  Buchan- 
an V.  Life  Insurance,  96  Indiana,  510;  Goddard 
V.  Clark,  116  N.  W.  41." 

We  further  desire  to  call  the  attention  of  the 
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court  to  the  fact  that  in  this  case  the  Receiver  does 
not  incur  any  indebtedness  whatsoever.  The  entire 
cost  of  the  logging  operations  are  borne  by  the 
Humptulips  Logging  Co.,  w^hich  under  the  undis- 
puted testimony  is  financially  responsible.  (R.  274) 
From  the  first  moneys  arising  from  the  sale  of  logs 
the  Receiver  must  be  paid  the  sum  of  $3.00  per  M 
feet  stumpage,  which  under  all  the  testimony  ,is 
the  full  market  value  of  the  timber.  The  question, 
therefore,  whether  or  not  receiver's  certificates  can 
be  issued  for  the  purpose  of  operating  a  business  in 
the  case  of  a  mortgage  foreclosure,  which  certifi- 
cates shall  be  a  prior  lien  to  the  mortgage  indebted- 
ness, is  not  before  the  court.  The  cases  cited  by 
counsel  for  appellants,  therefore,  to  the  effect  that 
receiver's  certificates  for  the  operation  of  the  prop- 
erty can  not  be  issued  and  be  made  a  prior  lien  on 
the  property  covered  by  the  mortgages,  are  not  in 
point.  Were  an  attempt  being  made  by  the  Receiver 
to  issue  receiver's  certificates  for  a  purpose  other 
than  the  preservation  of  the  property,  the  authori- 
ties cited  by  counsel  would  be  pertinent,  but  not 
otherwise. 

It  is  further  contended  that  a  court  of  equity 
has  no  power  to  appoint  a  receiver  with  power  to 
operate  pending  a  mortgage  foreclosure,  but  that 
the  functions  of  a  receiver  in  such  case  are  purely 
for  the  preservation  of  the  property.     In  the  first 
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place,  we  do  not  think  that  the  powers  of  a  court 
of  equity  are  so  circumscribed,  and,  in  the  next  place, 
the  power  given  to  the  Receiver  in  this  case  to  enter 
into  a  logging  contract  is  strictly  for  the  preserva- 
tion of  the  property  and  for  the  purpose  of  putting 
the  property  in  such  shape  so  that  it  can  be  sold  to 
advantage,  pay  off  the  claims  of  all  the  mortgagees 
and  leave  an  equity  for  the  mortgagor.  The  con- 
firmation of  such  project  by  the  court  commends 
itself  to  our  minds  as  the  exercise  of  a  high  degree 
of  equity. 

In  Re  Newdigate  Colliery  Ltd.,  1  Ch.,  468; 

Ann.  Cases  1912-C,  945. 
Boyce  v.  Continental  Wire  Co.,  125  Fed.,  740. 
Atlantic  Trust  Co.  v.  Chapman,  208  U.  S., 

359;  52  Law  Ed.,  528. 
Staples  V.  May  (Cal.)  23  Pac,  711;  25  Pac, 

346. 
Ohio  Fuel  Oil  Co.  v.  Burdett  ( W.  Va. )  79  S.  E., 

667 ;  Ann.  Cases  1915-D,  1033. 
Ellis  V.  Vernon  Ice  Co.,  23  S.  W.,  858,  860. 
Wagner  v.  Swift    Iron  &  Steel    Works,  26 

S.  W.,  720. 

In  Re  Newdigate  Colliery,  supra,  the  facts  were 
that  the  mortgagor  company  issued  three  series  of 
debentures  secured  upon  its  property.  Default  hav- 
ing been  made  in  the  payment  of  the  interest,  plain- 


16 

tiff,  who  was  the  holder  of  a  large  number  of  the 
first  mortgage  debentures,  commenced  an  action  on 
behalf  of  himself  and  the  other  first  debenture 
holders  to  enforce  their  security  against  the  com- 
pany and  the  representatives  of  the  second  deben- 
ture holders.  He  immediately  obtained  an  inter- 
locutory order  for  the  appointment  of  a  receiver- 
manager  of  the  property  of  the  company,  who  pro- 
ceeded to  operate  the  mines  and  sell  the  coal.  The 
question  before  the  court  was  whether  or  not  the 
receiver  should  cancel  certain  contracts  which  had 
been  entered  into  by  the  company.  The  observations 
of  the  court  with  reference  to  the  appointment  of  a 
receiver  are  valuable. 

'The  jurisd\jction  of  the  court  to  appoint 
receivers  is  extremely  old,  but  I  believe  the  prac- 
tice of  appointing  a  manager  is  far  more  mod- 
ern, and  I  think  it  has  been  settled  that  the  court 
will  never  appoint  a  person  receiver  and  man- 
ager except  with  a  view  to  a  sale.  The  appoint- 
ment is  made  by  way  of  interlocutory  order  with 
a  view  to  a  sale ;  it  is  not  a  permanency.  Take 
the  case  of  an  individual  mortgagee  of  a  licensed 
public  house.  If  he  is  merely  a  mortgagee  of 
the  house  he  has  no  right  to  interfere  v/ith  the 
good  will  of  the  business,  except  so  far  as  he 
may  do  so  by  taking  possession  of  the  house.  He 
can  not  get  possession  of  the  stock  in  trade  or 
oustanding  book  debts  or  anything  relating  to 
the  business  which  might  be  obtained  by  the 
appointment  of  a  receiver  and  manager.    Simi- 
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larly  if  he  elects  simply  to  take  the  appointment 
of  a  receiver  of  the  property  he  obtains  posses- 
sion of  the  house  through  the  receiver,  and  be- 
ing in  possession  can  do  exactly  what  he  likes 
with  it,  but  he  has  no  interest  in  the  good  will 
and  he  has  no  right  to  the  stock  in  trade  or  book 
debts.  If,  however,  he  elects  to  take  an  order 
for  the  appointment  of  a  receiver  and  manager 
of  the  licensed  house — and  it  has  been  settled  in 
comparatively  recent  years  that  he  can  do  that 
— then  I  think  he  is  in  a  different  position.  *  *  * 
But  if  he  elects  to  have  a  manager  appointed 
and  takes  upon  himself,  through  the  manager, 
the  duty  of  carrying  on  the  business,  it  is  his 
duty  to  do  nothing  which  will  destroy,  or  pre- 
judicially damage,  the  good  will  of  the  business 
at  a  time  when  it  is  not,  and  can  not  be,  apparent 
that  the  mortgagor  may  not  have  a  real  interest 
in  the  equity  of  redemption  both  of  the  colliery 
itself  and  of  the  business." 

In  the  case  of  Boyce  v.  Continental  Wire  Co., 
supra,  the  court  in  a  mortgage  foreclosure  case  ap- 
pointed a  receiver  and  ordered  him  to  operate  the 
plant  of  the  Continental  V/ire  Company  in  accordance 
with  a  proposition  submitted  by  an  independent  cor- 
poration with  the  limitation  that  the  mortgaged  prop- 
erty should  not  be  liable  in  any  way  for  the  expense  of 
operation.  This  was  done  against  the  protests  of 
the  owner  of  all  the  bonds,  who  made  the  same  ob- 
jections to  the  operation  of  the  plant  by  the  receiver 
as  are  here  made  by  appellants. 
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In  the  case  of  Atlantic  Trust  Co.  v.  Chapman, 
supra,  the  court,  pending  a  mortgage  foreclosure, 
operated  the  canals  of  the  mortgagor  for  a  period  of 
three  years.  The  question  before  the  court  was 
whether  or  not  the  plaintiff  company  was  liable  for 
the  expenses  of  the  operation  of  the  property,  the 
property  finally  not  having  been  sold  for  enough 
to  pay  them.  The  observations  of  the  court,  how- 
ever, are  valuable. 

"The  motion  for  a  receiver  was  to  the  end 
that  the  property  might  be  cared  for  and  pre- 
served for  all  who  had  or  might  have  an  inter- 
est in  the  proceeds  of  the  sale.  The  circum- 
stances seem  to  have  justified  the  motion,  but 
whether  a  receiver  should  have  been  appointed 
or  not  was  in  the  sound  discretion  of  the  court. 
Immediately  upon  such  appointment  and  after 
the  qualification  of  the  receiver,  the  property 
passed  into  the  custody  of  the  law  and  thence- 
forward its  administration  was  wholly  under 
the  control  of  the  court  by  its  officer  or  creature, 
the  receiver.  Booth  v.  Clark,  17  How,  322-331; 
15  Law  Ed.,  164,  167.    *    *    * 

Still  further,  the  court — if  it  had  been  prop- 
er under  all  the  circumstances,  to  pursue  such  a 
course — could  have  refused  to  operate  the  canals 
in  question  at  all  and  required  the  parties  to 
proceed  to  a  final  decree  of  foreclosure  and  sale 
at  the  earliest  practicable  moment.  But  none  of 
these  things  were  done.  Under  the  responsi- 
bility imposed  upon  it  by  law,  the  court  deter- 
mined to  carry  on  the  business  of  the  Canal  & 
Irrigation  Company  for  a  time." 
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Apart  from  the  inherent  power  of  equity  to 
appoint  receivers,  in  this  case  we  have  also  statu- 
tory authority.  The  Washington  Statute  provides 
that  a  receiver  may  be  appointed: 

^'6.  And  in  such  other  cases  as  may  be  pro- 
vided for  by  law,  or  when,  in  the  discretion  of 
the  court,  it  may  be  necessary  to  secure  ample 
justice  to  the  parties." 

Sec.  741,  Rem.  &  Ball.'s  Code. 

This  statute  applies  with  particular  force  to 
the  present  situation. 

In  this  connection  see  Boothe  v.  Summit  Coal 
mining  Co.,  55  Wash.  167,  176. 

In  conclusion  we  desire  to  direct  the  attention 
of  the  court  to  the  necessary  result  if  the  Receiver- 
ship is  now  terminated  and  the  first  mortgagee  or- 
dered to  proceed  to  a  forced  sale  of  the  property. 
The  first  mortgagee  will  in  all  probability  buy  in 
the  entire  property  for  the  satisfaction  of  its  claim. 
This  will  leave  in  the  beneficiaries  under  the  third 
mortgage  the  naked  right  to  redeem.  During  the 
period  of  redemption  the  property  can  not  be  logged. 
Aside  from  the  constant  danger  of  fire  to  the  timber, 
the  millions  of  feet  of  logs  now  on  the  lands  of  the 
Lumber  Company  will  probably  so  have  deteriorated 
that  they  will  be  valueless.  A  sale  of  the  property 
at  a  price  sufficient  even  to  pay  the  beneficiaries  un- 
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der  the  third  mortgage  a  small  amount  on  their 
claims  seems  not  to  be  within  the  range  of  the  prob- 
abilities. To  make  it  possible  to  secure  any  amount 
toward  the  payment  of  their  claims  the  beneficiaries 
under  the  third  mortgage  would  be  obliged  to  pay 
the  claims  of  the  first  and  second  mortgagees,  which 
is  a  very  considerable  sum.  It  is  highly  improbable 
that  any  of  these  beneficiaries  would  consider  the 
redemption  of  this  property  from  the  first  and  sec- 
ond mortgages  and  assume  the  additional  risk  of 
getting  their  redemption  money  back.  The  mort- 
gagor would  unquestionably  lose  his  entire  equity. 

The  appellants  have  at  no  time  suggested  or 
offered  any  plan  whereby  the  interests  of  the  bene- 
ficiaries under  the  third  mortgage  can  be  better  sub- 
served than  under  the  present  plan,  or  at  all,  and 
we  may  rightly  inquire  of  them  now  what  plan  do 
they  offer.  The  appellants  cannot  possibly  be  in- 
jured under  the  plan  as  now  devised  and  in  oper- 
ation. Under  it  the  Receiver  incurs  no  expenses,  the 
timber  is  logged  under  his  supervision  and  direction 
by  Humptulips  Logging  Co.,  and  the  Receiver  gets 
from  the  first  moneys  the  full  value  of  the  stumpage, 
to-wit,  $3.00  per  M,  and  if  the  log  market  justifies, 
obtains  in  addition  all  sums  over  and  above  the 
stumpage  of  $3.00,  the  logging  cost  and  compensa- 
tion to  the  Logging  Company.  The  appellants  have 
failed  to  point  out  wherein  any  possible  loss  can  ac- 
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crue  to  them  by  reason  of  the  continuation  of  these 
logging  operations  for  a  period  of  two  or  tl^ree  years, 
and  until  the  property  can  be  advantageously  sold. 
We  believe  that  the  equities  of  the  case  were 
fully  and  fairly  stated  by  the  lower  court  in  its  memo- 
randum decision  (R.  124)  and  that  the  decision  of 
the  lower  court  should  be  sustained. 

Respectfully  submitted, 

THEO.  B.  BRUENER, 
J.  B.  BRIDGES, 

Attorneys  for  American  National  Bank  et  al. 


No.  2912. 


i 


IN  THE 

Inttei  §^tat^0  ffltrrmt  OInurt  nf  Appeals 

FOR  THE  NINTH  CIRCUIT. 


THE  FIRST  NATIONAL  BANK  OF  SAN  FRANCISCO, 

et  al., 

Appellants, 

vs. 

DETROIT  TRUST  COMPANY,  et  al.. 

Appellees. 


Upon  Appeal  from  the  District  Court  of  the  United  States 

for  the   Western   District   of  Washington, 

Southern   Division. 


ADDITIONAL  BRIEF  ON  BEHALF  OF  APPELLANT 
THE  FIRST  NATIONAL  BANK  OF  SAN   FRANCISCO 


jri 


GUSHING  &  GUSHING, 
821   First  National  Bank  Building, 
San  Francisco,  Galifornia, 

Solicitors  for  Appellant, 
The  First  National  Bank  of  San  Francisco. 


The  James  H.  Barry  Co., 
Francisco 


FEB  8- 1917      ; 
F.  D.  Monckton, 

Clerk. 


IN  THE 

ISimtth  S>UUb  (Hivtxxit  (Hcxxxt  of  Appeals 

FOR    THE    NINTH    CIRCUIT. 


THE   FIRST   NATIONAL   BANK   OF   SAN   FRAN-^ 
CISCO,   et   al., 

Appellants,! 
vs. 

DETROIT  TRUST  COMPANY,  et  al., 

Appellees^ 


No.  2912 


Upon  Appeal  from  the  District  Court  of  the  United  States  for  the 
Western   District  of  Washington,   Southern   Division. 


ADDITIONAL  BRIEF  ON   BEHALF  OF  APPELLANT 
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SAN  FRANCISCO. 

The  undersigned  on  behalf  of  the  appellant,  The 
First  National  Bank  of  San  Francisco,  beg  to  submit 
the  following  observations  in  connection  with  the 
argument  of  Messrs.  Hughes,  McMicken,  Dovell  & 
Ramsey  in  their  brief  upon  this  appeal. 

We  also  beg  to  refer  to  that  brief  for  the  statement 
of  the  case  and  the  assignments  of  error. 

We  have  here  an  ordinary  suit  to  foreclose  a  mort- 
gage covering  a  large  tract  of  timber  land  and  on 
a  separate  tract  a  saw-mill,  etc.  The  land  in  question 
is  covered  by  three  mortgages:     The  first  mortgage 


being  that  sought  to  be  foreclosed  under  the  plain- 
tiffs' bill;  a  second  mortgage  runs  to  the  same  parties 
plaintiffs  for  $69,000,  and  for  the  purposes  of  our 
argument  may  be  considered  as  part  of  the  first  mort- 
gage. The  third  mortgage  runs  to  the  First  Federal 
Trust  Company  and  Milton  R.  Clark  to  secure  an 
indebtedness  of  the  S.  E.  Slade  Lumber  Company  to 
several  different  creditors.  The  balance  remaining 
unpaid  under  this  third  mortgage  is  in  round  figures 
about  $540,000. 

When  the  bill  was  filed,  the  court,  at  the  instance 
of  the  plaintiffs,  appointed  a  receiver  and  authorized 
him  to  enter  into  a  contract  to  log  off  the  timber  land 
and  dispose  of  the  timber,  notwithstanding  the  fact 
that  the  Lumber  Company  had  not  been  operating 
the  property  for  a  long  time,  in  fact,  since  prior  to 
the  time  of  the  execution  of  the  third  mortgage,  and 
during  all  that  time  had  been  at  a  standstill.  The 
receiver,  pursuant  to  the  authority  of  the  court,  en- 
tered into  a  contract  to  log  off  and  sell  the  timber. 

The  mortgage  sought  to  be  foreclosed  originally 
secured  an  indebtedness  of  $1,000,000  (Tr.,  p.  19),  of 
which  $450,000  was  paid  prior  to  the  filing  of  the 
bill  (Tr.,  p.  24),  so  that  the  indebtedness  now  secured 
by  the  mortgage  is  slightly  over  half  of  that  originally 
secured.  The  mill  properties  alone  are  shown  to 
have  been  appraised  at  approximately  $400,000  (Tr., 
p.  96).  It  is  not  claimed  that  there  is  any  inade- 
quacy of  security  for  the  payment  of  this  first  mort- 


gage,  and  yet  the  court,  through  its  receiver,  pro- 
poses, at  the  instance  of  the  first  mortgagees,  imme- 
diately to  engage  in  the  business  for  which  the  Lum- 
ber Company  was  organized,  so  far  as  the  matter  of 
logging  and  selling  its  timber  is  concerned,  thus  em- 
barking upon  an  operation  which,  in  the  ordinary 
course  of  business,  will  continue  for  several  years. 
Indeed  if  the  property  is  logged  at  the  rate  of  50,- 
000,000  feet  per  year  (Tr.,  p.  106),  as  the  stand  of  tim- 
ber amounts  to  upwards  of  500,000,000  feet  (Tr.,  p. 
152),  we  have  a  business  to  be  carried  on  by  the 
receiver  which  may  cover  a  period  of  at  least  ten 
years. 

It  will  be  borne  in  mind,  too,  that  the  order  ap- 
pointing the  receiver  and  granting  to  him  these  ex- 
tensive and  extraordinary  powers,  was  made  without 
notice  to  the  trustees  representing  the  third  mort- 
gage, and  without  any  application  on  their  part,  and, 
as  the  record  shows,  at  a  time  when  no  creditor 
secured  by  the  third  mortgage  was  seeking  its  fore- 
closure. These  orders  were  made,  so  far  as  the  ap- 
pellants here  are  concerned,  ex  parte,  and  without 
any  notice  to  them.  As  soon  as  the  matter  was 
brought  to  their  attention,  they  took  steps  to  have 
the  orders  withdrawn,  and  upon  an  adverse  ruling 
being  finally  made,  have  prosecuted  this  appeal. 

The  case  to  our  minds  is  a  simple  one  involving, 
only,  questions  as  to  the  power  of  a  court  of  equity 


in   a   foreclosure  case,   and  as   to  the   discretion  with 
which  that  power  is  to  be  exercised. 

As  we  understand  it,  the  power  of  a  court  to 
appoint  a  receiver  finds  its  roots  in  the  necessity  of 
protecting  the  interests  of  those  concerned  in  the 
property  by  maintaining,  so  to  speak,  its  status  quo. 
So  that,  as  has  been  said,  it  may  be  preserved  for 
those  entitled  to  it.  In  a  foreclosure  case  where  the 
mortgage  security  is  adequate,  the  mortgagee  ordi- 
narily has  no  right  to  have  a  receiver  appointed  for 
the  purpose  of  collecting  rents,  issues  or  profits,  for 
the  simple  reason  that  he  is  adequately  protected  by 
his  mortgage  interest  in  the  corpus  of  the  property. 
Such  is  the  case  here,  so  far  as  the  first  mortgagee 
is  concerned,  and  it  must  be  remembered  that  it  is 
at  the  instance  of  the  first  mortgagee  that  the  receiver 
was  appointed,  and  that  thus  far  no  other  mortgage 
is  sought  to  be  foreclosed  in  this  proceeding.  Even 
if  it  be  assumed  that  the  subsequent  mortgagees  will 
appear  and  seek  foreclosure  of  their  liens,  such  as- 
sumption affords  no  ground  for  the  present  appoint- 
ment of  a  receiver  to  operate  the  properties.  It  may 
be  argued  that  in  such  a  case  as  we  have  here,  even 
though  the.  security  for  the  payment  of  the  first  mort- 
gage be  adequate,  a  receivership  is  necessary  on  the 
ground  that  there  are  no  funds  for  the  payment  of 
taxes,  or  for  the  protection  of  the  property  by  way  of 
insurance,  etc.  A  complete  answer  to  such  sugges- 
tion  is  found  in  the  fact  that  the  mortgagees  under 


the  first  mortgage  have  the  right  to  pay  such  sums 
as  may  be  necessary  for  these  purposes,  in  which 
event  they  shall  constitute  a  first  lien  on  the  property. 

The  Lumber  Company  ceased  logging  in  May  or 
June,  1914  (Tr.,  p.  280),  and  the  mortgage  securing 
the  demands  of  appellants  was  executed  about  a  year 
later  (Tr.,  p.  168). 

In  these  circumstances,  as  the  first  mortgage  is 
more  than  adequately  secured,  and  as  the  property 
was  at  a  standstill  when  the  third  mortgage  was  taken, 
we  submit  that  there  is  no  warrant  for  the  court  to 
engage  through  its  receiver  in  the  business  of  logging. 
Indeed  there  is,  we  submit,  no  occasion  whatever  for 
the  appointment  of  a  receiver  in  this  case. 

But,  in  any  event,  we  submit  that  the  court  has  no 
power  to  authorize  its  receiver  to  commence  business 
for  the  corporation,  and  thus  impose  new  contractual 
obligations  upon  the  parties,  which  they  have  not 
made  for  themselves.  The  power  of  the  court,  we 
take  it,  is  measured  by  the  requirements  of  the  sit- 
uation with  respect  to  the  preservation  of  the  prop- 
erty, and  does  not  go  beyond  that,  and,  as  we  have 
shown,  there  is  ample  power  in  the  first  mortgagees 
to  protect  this  property  without  the  aid  of  the  court. 

There  are  cases  in  which  courts  have,  in  fore- 
closure suits,  authorized  receivers  to  operate  proper- 
ties, but  these  very  cases  lay  down  the  limits  of  the 
power  of  the  court  so  clearly  and  limit  the  power 
so  closelv  to  the  classes  of  cases  in  which  it  has  been 


exercised,  and  of  which  the  case  at  bar  is  not  one, 
that  we  think  there  is  no  difficulty  in  showing,  from 
a  few  authorities,  that  the  court  exceeded  its  power 
in  making  the  orders  complained  of  here.  The  only 
cases  in  which  receivers  have  been  authorized  to 
operate  properties  will  be  found  to  be  cases  where 
the  property  was  in  operation  at  the  time  of  the 
receivership,  and  where  the  cessation  of  the  business, 
whatever  it  was,  would  itself  be  destructive  to  the 
value  of  the  property  involved.  The  principal  cases 
in  which  receivers  have  been  authorized  to  carry  on 
business  for  going  concerns  are  those  involving  the 
operation  of  railroads,  and  in  such  cases,  as  is  well 
known,  the  maintenance  of  the  business  as  a  going 
concern  is  justified  in  the  interests,  not  of  the  par- 
ties litigant,  but  of  the  public.  It  is  familiar  knowl- 
edge that  in  many  of  such  cases,  perhaps  in  most  of 
them,  the  operation  by  the  receiver  results  in  added 
burdens  of  debt  against  the  property.  As  said  by 
Mr.  Justice  Miller  in  his  dissenting  opinion  in  Barton 
vs.  Barbour,  104  U.  S.,  126,  138,  26  L.  ed.,  672,  678: 

"He  [the  receiver]  .  .  .  sometimes,  though 
very  rarely,  pays  some  money  on  the  debt  of  the 
corporation,  but  quite  as  often  adds  to  the  sum 
of  these  debts,  and  injures  the  prior  creditors  by 
creating  a  new  and  superior  lien  on  the  property 
pledged  to  them." 

Perhaps  the  leading  case  in  this  circuit  is  Interna- 
tional Trust  Co.  vs.  Decker  Bros.,   152  Fed.,  78.     In 


that  case  a  receiver  was  appointed  for  a  corporation 
owning  certain  mines,  which  had  been  mortgaged  to 
secure  a  bond  issue,  and  was  authorized  by  the  Dis- 
trict Court  to  operate  the  mines,  and  for  this  pur- 
pose to  issue  receiver's  certificates.  The  action  was 
brought  by  a  general  creditor,  alleging  that  the  cor- 
poration was  insolvent.  After  the  receivership  and 
such  operation  of  the  mines  had  continued  for  a 
period  of  more  than  eight  years  the  District  Court 
made  an  order  of  sale  directing  that  all  the  prop- 
erties be  sold  as  an  entirety.  An  appeal  was  prose- 
cuted by  the  mortgagee  from  this  order  of  sale.  The 
opinion  refers  to  the  practice  incident  to  railroad 
receiverships,  whereby  railroads  are  operated  bv  re- 
ceivers, and  proceeds  upon  a  full  review  of  the  au- 
thorities to  hold  that  such  practice  has  no  application 
to  corporations  engaged  in  strictly  private  enterprises. 
The  review  of  authorities  in  this  opinion  is  so  com- 
plete and  the  rule  is  therein  stated  with  such  finality 
by  this  court  itself,  that  we  are  sure  the  court  will 
prefer  to  examine  the  opinion  itself,  rather  than  any 
statement  thereof  that  we  might  make. 

In  the  case  just  referred  to,  the  court  refers  with 
approval  to  Dalliba  vs.  JVinschell,  ii  Idaho,  364;  82 
Pac,  107;  114  Am.  St.  Rep.,  267,  which  is  described 
in  the  opinion  as  "a  very  late  and  well-considered 
case."  In  that  case  the  court  said,  82  Pac,  p.  109; 
114  Am.  St.  Rep.,  272: 
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"But  for  the  court  to  go  beyond  the  protection 
•  and  preservation  of  an  ordinary  placer  mine  and 
assume  to  enter  into  mining  operations  and  the 
running  and  conducting  of  a  mine,  as  appears  to 
have  been  done  by  the  receiver  in  this  case,  is 
outside  of  the  line  of  duty  of  courts  of  equity  and 
of  their  receivers,  and  this  excessive  exercise  of 
jurisdiction  becomes  dangerous  when  indebtedness 
thus  incurred  supplants  prior  existing  mortgages 
and  obligations  upon  the  property."    (Italics  ours.) 

This  court,  in  its  opinion  in  the  International  Trust 
Company  case,  supra,  said  that  eight  years  is  too  long 
for  a  court  to  hold  a  mining  property  in  its  custody, 
a  view  which  seems  particularly  applicable  to  the 
situation  here,  for  the  contract  made  by  the  receiver 
in  this  case  may  continue  the  operation  of  the  prop- 
erty for  a  period  of  upwards  of  ten  years.  The  order 
of  sale,  obtained  by  the  general  creditor  in  that  case, 
was  reversed  on  the  ground  that  full  value  of  the 
property  could  be  obtained  only  by  foreclosure  of 
the  mortgage. 

In  the  case  at  bar  the  order  appealed  from  gives 
the  receiver  "full  power  to  manage  and  operate  all 
"  or  any  part  of  the  properties  covered  by  said  mort- 
"  gage  or  deed  of  trust,  either  by  logging  contract  or 
"  otherwise,  as  he  may  deem  advisable,"  and  also 
authorizes  the  receiver  to  enter  into  a  contract  for 
the  logging  of  the  timber.  This,  of  course,  is  not 
for  the  purpose  of  taking  care  of  and  saving  the 
property,   for  it  amounts  to  an  order  of  sale  of  the 


whole  mortgage  security,  not  pursuant,  however,  to 
any  decree  of  foreclosure.  The  standing  timber,  and 
not  the  lands,  constitute  the  mortgage  security.  The 
order  is  therefore  subject  to  the  same  infirmity  that 
was  found  in  the  order  reversed  in  International 
Trust  Co.  vs.  Decker  Bros.,  that  is,  the  only  proper 
sale  here,  as  there,  is  a  sale  pursuant  to  a  proper 
decree  of  foreclosure. 

Besides,  it  is  submitted  that  the  order  appealed 
from  goes  away  beyond  the  efifect  of  an  order  author- 
izing the  receiver  to  carry  on  the  business  of  a  going 
concern  inasmuch  as  it  permits  the  business  to  be 
initiated  and  continued  by  the  receiver  for  a  period 
of  years.  In  other  words,  the  business  is  not  to  be 
"carried  on"  to  "protect  and  preserve  the  property," 
but  is  to  be  newly  entered  into  and  continued  until 
the  resources  are  exhausted  to  an  extent  sufficient  to 
pay  oflP  plaintiffs'  mortgage.  This  of  course,  is  quite 
different  from  continuing  a  business  pendente  lite 
in  order  to  keep  it  a  "going  concern."  The  order  is 
without  any  precedent  and  squarely  conflicts  with  the 
fundamental  rule  that  a  receiver  of  a  private  cor- 
poration in  a  foreclosure  suit  cannot  in  any  event 
be  given  power  to  do  aught  but  protect  and  pre- 
serve the  property  until  a  sale  can  be  had  pursuant 
to  a  proper  decree  of  foreclosure. 

In  First  Nat.  Bank  vs.  Cook,  12  Wy.,  492;  76  Pac, 
674;  2  L.  R.  A.  n.  s.,  1012,  the  court  in  proceedings 
in   aid  of  execution   appointed   a   receiver,  who   took 
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charge  of  a  cattle  ranch  and  other  property  already 
covered  by  mortgages.  The  court  (2  L.  R.  A.  n.  s., 
p.  1025)  cited  with  approval  from  another  case  the 
following  language: 

"A  mortgage  is  a  contract  obligation,  and  it 
is  as  sacred  as  any  other  contract;  and  anything 
that  destroys  or  impairs  its  lien  destroys  or  im- 
pairs a  contract.  The  reason  that  supports  the 
excepted  cases  of  railroads  and  some  other  busi- 
ness properties  is  that,  they  being  charged  with 
a  duty  to  the  public  that  is  superior  to  any  pri- 
vate obligations,  the  mortgage  owner  has  knowl- 
edge when  he  invests  that  his  security  is  liable 
to  be  displaced  in  favor  of  that  first  obligation. 
In  no  well-considered  case  that  we  know  of  has 
the  power  been  exercised  to  the  subversion  of  the 
rights  of  a  prior  mortgagee  of  purely  private 
property,  unless  for  very  peculiar  reasons." 

In  the  note  to  this  case,  2  L.  R.  A.  n.  s.,  1063,  it 
is  said: 

"The  general  rule  is  that  a  court  of  equity  is 
not  authorized  to  engage  in  carrying  on  business 
of  private  corporations  and  partnership  af- 
fairs;    .     .     ." 

In  Wiggins  vs.  Neversink  Light  &  Power  Co.,  93 
N.  Y.  Supp.,  853,  the  Supreme  Court  of  New  York 
held: 

"In  the  case  of  corporations  engaged  in  a  public 
service,  like  railroad,  water  and  lighting  com- 
panies, and  which  service  cannot  be  interrupted 
without  inconvenience  and  harm  to  the  community, 


II 

courts  of  equity  authorize  its  receivers  of  such 
corporations  to  issue  certificates  of  indebtedness 
to  raise  money  to  do  repairs  or  obtain  supplies 
to  keep  the  service  going,  and  make  such  cer- 
tificates prior  liens  to  the  mortgage  indebtedness. 
But  in  the  case  of  corporations  not  engaged  in 
such  a  service,  there  is  no  such  practice.  It  is 
justified  only  on  the  score  of  public  necessity,  and 
even  when  so  exercised  has  become  a  great  abuse 
and  wrong  to  mortgage  bondholders  in  many  in- 
stances, as  we  all  know,"     (Italics  ours.) 

In  Farmers'  Loan  &  Trust  Co.  vs.  Grape  Creek 
Coal  Co.,  50  Fed.,  481,  it  was  held  that  a  receiver 
could  not  be  authorized  to  carry  on  the  business  of 
a  private  corporation  against  the  opposition  of  twenty- 
five  per  cent,   of   its   bondholders. 

In  that  case  the  receiver  of  a  coal  mine,  together 
with  the  holders  of  seventy-five  per  cent,  of  the  bonds 
secured  by  a  mortgage  upon  the  property  and  the 
corporation  mortgagor,  joined  in  a  request  for  an 
order  authorizing  the  receiver  to  issue  certificates, 
and  to  continue  the  operation  of  the  mine.  The 
court  reviewed  the  authorities,  pointed  out  the  differ- 
ence between  the  principles  applying  to  railroad  cor- 
porations and  concerns  affected  with  a  public  interest, 
and  said,  p.  482 : 

"Private  corporations  owe  no  duty  to  the  public, 
and  their  continued  operation  is  not  a  matter  of 
public  concern.  It  is  only  against  railroad  mort- 
gages that  the  Supreme  Court  of  the  United  States 
has  sustained  orders  giving  priority  to  receivers' 
certificates    representing    particular    indebtedness, 
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and,  as  already  stated,  then  only  on  principles 
having  no  application  to  a  mortgage  executed  by 
a  private  corporation  owing  no  duty  to  the  pub- 
lic." 

And  again,  p.  483: 

''The  court  is  not  asked  to  subvert  the  lien  of 
the  mortgage  on  the  ground  that  the  trustee  or 
bondholders  have  got  possession  of  anything  which, 
in  equity,  belongs  to  general  creditors.  It  is  to 
enable  him  to  operate  the  mines  for  the  benefit 
of  bondholders,  against  the  wish  of  part  of  them, 
that  the  receiver  desires  to  be  invested  with  au- 
thority to  issue  certificates  which  shall  be  a  prior 
lien  upon  the  property  embraced  in  the  trust  deed. 
Extensive  as  are  the  powers  of  courts  of  equity, 
they  do  not  authorize  a  chancellor  to  thus  impair 
the  force  of  solemn  obligations  and  destroy  vested 
rights.  Instead  of  displacing  mortgages  and  other 
liens  upon  the  property  of  private  corporations 
and  natural  persons,  it  is  the  duty  of  courts  to 
uphold  and  enforce  them  against  all  subsequent 
incumbrances.  It  would  be  dangerous  to  extend 
the  power  which  has  been  recently  exercised  over 
railroad  mortgages,  (sometimes  with  unwarranted 
freedom),  on  account  of  their  peculiar  nature,  to 
all  mortgages.  The  power  does  not  exist,  and  the 
application  is  denied." 

The  views  of  the  learned  court  in  the  case  just 
cited  are  particularly  applicable  to  the  case  at  bar, 
and  it  will  be  observed  that  the  court  there  held 
that  it  had  no  power  to  go  into  the  business  of  coal 
mining  as  against  the  interests  of  even  a  part  of  the 
mortgagees.     So  we  contend  that  here  the  court  has 
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no  power  to  go  into  the  business  of  logging  off  this 
property. 

Even  if  it  were  a  matter  of  discretion,  we  submit 
that  it  would  be  an  abuse  of  discretion  to  authorize 
such  a  contract. 

Whatever  discretion  may  be  lodged  in  the  trial 
court  with  respect  to  authorizing  a  transaction  such 
as  that  involved  here,  it  is  clear  that  the  order  in 
question  is  not  a  proper  exercise  of  such  discretion. 
It  is  not  claimed  by  the  plaintiffs  that  they  are  not 
adequately  secured  by  their  mortgage.  In  other 
words,  the  making  of  this  contract  by  the  receiver  is 
altogether  unnecessary  insofar  as  the  satisfaction  of 
plaintiffs'  mortgage  is  concerned.  It  is  evident  that 
the  ordinary  foreclosure  sale  will  result  in  their  being 
paid  in  full.  In  these  circumstances  it  is  clear  that 
the  court  had  no  discretion  to  approve  the  contract 
in  question. 

As  is  said  in  High  on  Receivers,  Sec.  667,  pp. 
819,  820: 

"And  by  inadequacy  of  security,  within  the 
meaning  of  the  rule,  is  to  be  understood  inade- 
quacy as  to  the  particular  mortgage  which  is  be- 
ing foreclosed,  and  not  as  to  other  and  subsequent 
mortgages." 

What  plaintiffs  are  trying  to  do  is  to  pay  off  their 
mortgage  by  the  unique  method  of  bringing  a  fore- 
closure suit,  but  staying  the  foreclosure  sale  while 
in    the   meantime,   although   they   must   concede   that 


their  security  is  adequate,  a  receiver,  appointed  at 
their  instance,  denudes  the  land  of  its  timber,  thus 
applying  the  real  value  of  the  property  to  the  pay- 
ment of  the  first  mortgage  lien,  and  leaving  the  al- 
most worthless  bare  lands  as  security  for  the  subse- 
quent mortgages. 

Such  procedure,  we  submit,  will  not  be  permitted 
by  this  court. 

It  is  respectfully  submitted  that  the  orders  appealed 
from  should  be  reversed. 

GUSHING  &  GUSHING, 

Solicitors  for  appellant.  The  First  National  Bank  of 
San  Francisco. 
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printing  in  italic  the  two  words  between  which  the  omission  seems 
to  occur.] 
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Subpoena  Ad  Respondendum. 
UNITED  STATES  OF  AMERICA. 
District  Court  of  the  United  States,  Northern  Dis- 
trict of  California,  Second  Division. 

IN  EQUITY. 

The  President  of  the  United  States  of  America, 
Greeting,  to  North  American  Dredging  Com- 
pany of  Nevada,  a  Corporation. 
YOU  ARE  HEREBY  COMMANDED,  that  you 
be  and  appear  in  said  District  Court  of  the  United 
States,  Second  Division,  aforesaid,  at  the  courtroom 
in  San  Francisco,  twenty  days  from  the  date  hereof, 
to  answer  a  Bill  of  Complaint  exhibited  against  you 
in  said  court  by  Lucio  M.  Mintzer  and  Mauricia  T. 
Mintzer,  as  executor  and  executrix  of  the  last  will 
and  testament  of  William  Mintzer,  deceased,  who  are 
citizens  of  the  State  of  California,  and  to  do  and 
receive  what  the  said  Court  shall  have  considered  in 
that  behalf. 

WITNESS,  the  Honorable  WILLIAM  C.  VAN 
FLEET,  Judge  of  said  District  Court,  this  14th  day 
of  May,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  fifteen  and  of  our  Independence  the 
139th. 

[Seal]  WALTER  B.  MALING, 

Clerk. 
By  J.  A.  Schaertzer, 
Deputy  Clerk. 

Memorandum  Pursuant  to  Rule  12,  Rules  of  Prac- 
tice for  the  Courts  of  Equity  of  the  United 
States. 
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YOU  ARE  HEREBY  REQUIRED  to  file  your 
answer  or  other  defense  in  the  above  suit,  on  or  be- 
fore the  twentieth  day  after  service,  excluding  the 
day  thereof,  of  this  subpoena,  at  the  clerk's  office  of 
said  court,  pursuant  to  said  Bill ;  otherwise  the  said 
Bill     [1*]     may  be  taken  pro  confesso. 

WALTER  B.  MALING, 

Clerk. 
By  J.  A.  Schaertzer, 
Deputy  Clerk. 

Return  on  Service  of  Writ. 

United  States  of  America, 
Northern  District  of  California, — ss. 

I  hereby  certify  and  return  that  I  served  the  an- 
nexed subpoena  ad  respondendum  on  the  therein 
named  North  American  Dredging  Company  of  Ne- 
vada, a  corporation,  by  handing  to  and  leaving  a 
true  and  attested  copy  thereof  with  R.  A.  Perry, 
manager  of  the  North  American  Dredging  Company 
of  Nevada,  a  corp.,  personally  at  Oakland,  Califor- 
nia, in  said  District  on  the  15th  day  of  May,  A.  D. 
1915. 

J.  B.  HOLOHAN, 

U.  S.  Marshal. 
By  I.  W.  Grover, 
Office  Deputy. 

[Endorsed] :  Filed  May  17,  1915.  W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [2] 


*Page-number  appearing  at  foot  of  page  of  original  certified  Transcript 
of  Record. 
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[Title  of  Court  and  Cause.] 

Bill  in  Intervention  of  City  of  Richmond. 

Now  comes  the  city  of  Richmond,  a  municipal  cor- 
poration, and  by  leave  of  this  Honorable  Court  in- 
tervenes in  the  above-entitled  action,  and  files  this 
its  bill  of  intervention  and  alleges : 

I. 

That  the  city  of  Richmond,  intervenor  herein,  is 
now  and  for  more  than  five  years  last  past  has  been 
a  municipal  corporation  in  the  county  of  Contra 
Costa,  State  of  California. 

II. 

That  there  now  exists,  and  for  more  than  twenty 
years  last  past  there  has  existed,  wholly  within  the 
limits  of  the  said  city  of  Richmond,  a  certain  navi- 
gable channel  which  extends  from  San  Pablo  Bay 
in  a  northerly  direction  for  a  distance  of  about  five 
thousand  (5,000)  feet;  that  said  channel  is  a  nat- 
ural arm  of  said  San  Pablo  Bay,  which  said  San 
Pablo  Bay  is  a  navigable  body  of  water  within  the 
State  of  California ;  that  said  channel  is  and  during 
all  the  times  herein  mentioned  has  been  of  an  aver- 
age width  of  about  one  hundred  (100)  feet;  that  the 
depth  of  water  in  said  channel  varies  with  the  rise 
and  fall  of  the  tide,  and  that  an  ordinary  low  tide 
said  channel  has  a  minimum  depth  of  two  (2)  feet, 
and  at  ordinary  high  tide  has  a  minimum  depth  of 
eight  (8)  feet;  that  said  channel,  which  is  known  and 
designated  as  the  South  channel  of  the  San  Pablo 
Canal  has  for  many  years  last  past  been  navigated 
from  San  Pablo  Bay  to  its  northern  extremity  by 
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vessels  both  sail  and  steam,  and  has  been  during  said 
time  used  for  the  purpose  of  conveying  rock,  gravel 
and  merchandise  of  various  kinds  from  other  ports 
and  places  to  the  city  of  Richmond.  That  in  order 
to  improve  the  navigability  of  said  channel  and  to 
render  it  more  suitable  for  purposes  of  navigation 
and  commerce,  it  became  and  is  necessary  to  deepen 
said  channel  throughout  its  [3]  entire  length  and 
to  a  width  of  eighty  (80)  feet,  to  a  depth  of  eight 
(8)  feet  at  ordinary  low  tide. 

That  the  city  of  Richmond  has  a  population  of 
20,000  or  upwards,  and  contains  within  its  limits  a 
large  number  of  extensive  manufacturing  plants  and 
industries;  that  it  is  essential  for  the  best  interests 
of  the  city  of  Richmond,  its  inhabitants  and  the  pub- 
lic generally,  that  the  navigability  of  said  channel  be 
improved  and  increased  as  aforesaid,  thereby  afford- 
ing better  transportation  facilities  for  the  city  of 
Richmond,  its  inhabitants  and  the  public  generally. 

Ill 

That  heretofore,  on  the  2d  day  of  July,  1914,  the 
city  of  Richmond,  upon  due  and  proper  application 
therefor,  received  from  the  War  Department  of  the 
United  States  permission  to  improve  the  navigabil- 
ity of  said  channel  by  deepening  the  same  as  afore- 
said. 

That  after  proceedings  duly  and  regularly  had 
and  taken,  and  after  due  and  proper  notice  by  pub- 
lication calling  for  bids  for  the  deepening  of  said 
channel,  a  contract  for  the  improvement  of  said 
channel  as  aforesaid,  was  duly  let  by  the  city  of 
Richmond  to  North  American  Dredging  Company 
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of  Nevada,  a  corporation,  defendant  herein,  which 
said  contract  is  now  and  ever  since  said  last-men- 
tioned date  has  been  in  full  force  and  effect. 

That  if  the  relief  asked  for  by  plaintiffs  in  their 
bill  filed  in  the  above-entitled  action,  is  granted,  this 
intervenor  will  be  greatly  injured  and  damaged  in 
this :  that  it  will  be  unduly  limited  in  its  transporta- 
tion and  commercial  facilities  and  its  inhabitants, 
and  the  public  generally  will  be  deprived  of  a  safe 
and  convenient  means  of  transporting  freight  and 
passengers  between  the  city  of  Richmond  and  adja- 
cent and  other  ports  and  places. 

IV. 

That  for  all  the  reasons  above  stated,  said  city  of 
Richmond  asserts  and  alleges  that  its  interest  in  the 
subject  matter  embraced  in  the  said  bill  in  the  above- 
entitled  action  is  such  that  [4]  it  will  suffer  great 
loss  and  injury  if  it  is  not  permitted  to  become  a 
party  to  said  action  by  this  its  bill  in  intervention. 

V. 

That  William  Mintzer  was  not  at  the  time  of  his 
death,  or  at  any  other  time,  seized  or  possessed,  or 
entitled  to  the  seizin  or  possession  of  the  lands  and 
premises  described  in  paragraph  V  of  plaintiffs'  bill, 
or  any  part  thereof,  nor  since  the  28th  day  of  No- 
vember, 1911,  or  since  any  other  time  or  at  all,  have 
plaintiffs  or  either  of  them  as  the  executor  and  ex- 
ecutrix, or  executor  or  executrix,  of  the  last  will  and 
testament  of  William  Mintzer,  deceased,  or  other- 
wise, been  or  now  are  possessed  or  entitled  to  the 
possession  of  the  lands  described  in  said  paragraph 
V  of  plaintiffs'  bill  or  any  part  or  portion  thereof. 
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VI. 

That  this  intervenor  admits  that  on  or  about  the 
month  of  April,  1915,  defendant  placed  some  small 
wooden  bents  on  the  property  described  in  para- 
graph V  of  plaintiffs'  bill,  and  strung  high-power 
electric  wires  thereon,  and  in  this  behalf  intervenor 
alleges  that  said  bents  were  placed  immediately  ad- 
jacent to  said  south  channel  of  San  Pablo  Canal  and 
temporarily  and  necessarily  for  the  purpose  of  car- 
rying out  its  said  contract  with  intervenor  for  the 
dredging  of  said  channel. 

VII. 

That  defendant  has  not  brought  a  dredger  in  and 
upon,  or  in  or  upon  said  property,  or  any  property 
of  plaintiffs,  or  has  not  without  right,  or  against  the 
objections  of  plaintiffs,  have  begun  to  cut,  dredge 
and  excavate,  or  to  cut,  or  dredge,  or  excavate,  a 
ditch  or  canal  eighty  (80)  feet  in  width  and  eight 
(8)  feet  in  depth  below  low  tide,  or  of  any  other 
width  or  depth  whatsoever,  or  have  carried  away 
from  plaintiffs '  property  the  or  any  dirt  or  soil  from 
said  ditch  or  canal  so  cut,  dredged  and  excavated; 
and  in  this  behalf  this  intervenor  alleges  that  pur- 
suant to  its  said  [5]  contract  with  this  intervenor 
the  defendant  about  the  21st  day  of  April,  1915, 
brought  a  dredger  into  and  through  said  south  chan- 
nel of  San  Pablo  Canal  to  the  northerly  end  thereof, 
and  since  on  or  about  the  30th  day  of  April,  1915, 
and  until  stopped  by  the  injunction  and  order  of  this 
Court,  began  to  dredge  and  deepen  said  canal  to  a 
depth  of  eight  (8)  feet  below  ordinary  low  tide,  but 
that  said  dredging  and  excavating  has  been  done  en- 
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tirely  within  the  natural  banks  of  said  channel  with 
the  exception  of  a  short  distance  where  said  channel 
has  been  widened  for  a  distance  of  from  ten  (10)  to 
thirteen  (13)  feet;  that  none  of  the  dredging  or 
excavating  done  as  aforesaid  was  within  the 
boundaries  of  any  land  claimed,  owned  or  possessed 
by  plaintiffs,  and  in  this  behalf  intervenor 
alleges  that  all  dredging  and  excavating  done  in  said 
channel  up  to  the  time  of  the  service  of  the  restrain- 
ing order  issued  out  of  this  court  was  done  wholly 
within  lands  claimed  and  possessed  by  the  Richmond 
Belt  Railway  Company,  a  corporation. 

That  defendant  has  not  threatened  to  or  is  pro- 
ceeding to  or  will  unless  prevented  by  the  order  of 
this  Court,  proceed  to  cut,  dredge  or  excavate  said 
or  any  ditch  or  canal  eighty  (80)  feet  wide  and  eight 
(8)  feet  in  depth,  or  will  dredge  or  excavate  any 
ditch  or  canal  of  any  width  or  depth  on  any  land 
belonging  to  plaintiffs ;  and  in  this  behalf  your  inter- 
venor alleges  that  the  said  defendant  will  not,  nor 
will  your  intervenor  under  its  contract  with  the  said 
defendant,  cut,  dredge  and  excavate,  or  cut  or  dredge 
or  excavate,  or  cause  or  permit  to  be  cut,  dredged 
or  excavated,  any  ditch  or  canal  on,  in  or  through 
any  lands  owned  by  plaintiffs,  but  that  all  of  said 
work  agreed  to  be  done  by  said  defendant  for  your 
intervenor  under  said  contract  will  be  done  in,  upon 
and  through  said  navigable  channel  known  as  and 
called  the  south  channel  of  the  San  Pablo  Canal. 
That  the  only  dirt  or  soil  carried  away  has  been  the 
dirt  and  soil  excavated  from  the  bottom  of  said  chan- 
nel, which  said  earth  and  soil  so  excavated  has     [6] 
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been  placed  behind  bulkheads  on  lands  adjacent  to 
said  channel,  in  accordance  with  the  requirements  of 
the  said  permit  issued  by  the  War  Department  of 
the  United  States  for  the  dredging  of  said  channel. 

That  defendant  is  not  threatening  to  or  proceed- 
ing to  carry  away  from  plaintiffs '  property  any  dirt 
or  soil  whatsoever;  that  plaintiffs  will  not,  unless 
defendant  is  restrained  by  the  order  of  court  from 
any  acts  alleged  in  said  bill,  suffer  irreparable  or 
any  loss  or  damage ;  that  none  or  any  acts  of  defend- 
ant constitute  a  continuing  or  other  wilful  and  mali- 
cious, or  wilful  or  malicious  trespass  upon  the  or 
any  property  of  plaintiffs,  or  wilful  or  malicious 
waste;  that  plaintiff  has  not  suffered  any  loss  and 
damage,  or  loss  or  damage  by  any  acts  of  defend- 
ant; that  the  amount  of  loss  and  damage,  or  loss  or 
damage,  does  not  amount  to,  or  will  not  amount  to 
twenty  thousand  dollars  ($20,000)  or  any  other  sum 
or  amount  whatsoever.  Denies  that  plaintiff  has  no 
plain,  speedy  or  adequate  remedy  at  law. 

WHEREFORE,  said  city  of  Richmond,  inter- 
venor,  prays  that  the  temporary  injunction  hereto- 
fore issued  in  this  action  be  dissolved  and  that  plain- 
tiffs take  nothing  by  their  said  action,  and  for  such 
further  relief  as  may  be  proper  in  the  premises. 

D.  J.  HALL, 
Solicitor  for  Intervenor. 
State  of  California, 
County  of  Contra  Costa, — ss. 

E.  J.  Garrard,  being  first  duly  sworn,  deposes  and 
says :  That  he  is  a  member  of  the  council  of  the  city 
of  Richmond  and  mayor  of  said  city  of  Richmond, 
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intervenor  named  in  the  above-entitled  cause.  That 
he  has  heard  read  the  foregoing  bill  in  intervention 
and  knows  the  contents  thereof,  and  that  the  same 
is  true  of  his  own  knowledge,  except  as  to  those  mat- 
ters which  are  [7]  therein  stated  upon  his  infor- 
mation or  belief,  and  as  to  those  matters  that  he  be- 
lieves it  to  be  true. 

E.  J.  GARRARD. 

Subscribed  and  sworn  to  before  me  this  31st  day 
of  May,  1915. 

[Seal]  C.  A.  ODELL, 

Notary  Public  in  and  for  the  County  of  Contra 
Costa,  State  of  California. 

[Endorsed]:    Filed   June   14,    1915.     Walter   B. 
Maling,  Clerk.     [8] 


In  the  District  Court  of  the  United  States,  for  the 
Northern  District  of  California,  Second  Divi- 
sion. 

IN  EQUITY— No.  184. 

LUCIO  M.  MINTZER  and  MAURICIA  T.  MINT- 
ZER, as  Executor  and  Executrix  of  the  Last 
Will  and  Testament  of  WILLIAM  MINT- 
ZER, Deceased, 

Plaintiffs, 
vs. 

NORTH  AMERICAN  DREDGING  COMPANY 
OF  NEVADA  (a  Corporation), 

Defendant. 

CITY  OF  RICHMOND  (a  Municipal  Corporation), 

Intervenor. 
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Answer  of  Plaintiffs  to  Bill  in  Intervention  of  the 
City  of  Richmond,  a  Municipal  Corporation,  In- 
tervenor,  and  Motion  to  Dismiss. 

Now  come  Lucio  M.  Mintzer  and  Mauricia  T. 
Mintzer,  as  executor  and  executrix  of  the  last  will 
and  testament  of  William  Mintzer,  deceased,  plain- 
tiffs in  the  above-entitled  action,  and  move  the  Court 
to  dismiss  the  Bill  of  Intervention  of  the  city  of 
Richmond,  a  municipal  corporation,  on  the  ground 
that  said  Bill  of  Intervention  is  wanting  in  equity, 
and  on  the  further  ground  that  it  does  not  disclose 
any  cause  of  action  or  cause  of  intervention  in  the 
matter  of  the  action  above  entitled;  and  also  upon 
the  further  ground  that  it  appears  from  said  Bill 
of  Intervention  that  the  said  city  of  Richmond,  a 
municipal  corporation,  intervenor  herein,  is  a  citi- 
zen of  the  same  State  as  the  plaintiffs  herein,  to  wit, 
the  State  of  California.     [9] 

And  now  come  Lucio  M.  Mintzer  and  Mauricia  T. 
Mintzer,  as  executor  and  executrix  of  the  last  will 
and  testament  of  William  Mintzer,  deceased,  the 
above-named  plaintiffs,  and  without  waiving  their 
motion  to  dismiss  the  Bill  of  Intervention  of  the  city 
of  Richmond,  a  municipal  corporation,  intervenor, 
for  their  answer  to  said  Bill  of  Intervention  of  said 
city  of  Richmond,  a  municipal  corporation,  deny 
that  there  now  exists,  or  for  more  than  twenty  years 
last  past,  or  at  any  time  or  at  all,  there  has  existed, 
wholly  within  the  limits  of  the  said  city  of  Rich- 
mond, or  otherwise  or  at  all,  a  certain  or  any  navi- 
gable channel  which  is  alleged  extends  from  the  San 
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Pablo  Bay  in  a  northerly  direction  for  a  distance  of 
about  five  thousand  (5,000)  feet,  or  any  distance 
whatsoever  or  at  all,  or  that  said  alleged  channel  is 
a  natural  or  any  arm  of  said  San  Pablo  Bay,  or  at 
all,  or  that  said  alleged  channel  is,  or  during  all  the 
times  in  the  Bill  of  Intervention  mentioned  has  been, 
of  an  average  width  of  about  one  hundred  (100)  or 
any  feet,  or  at  all,  or  that  the  depth  of  water  in  said 
alleged  channel  or  at  ordinary  low  tide  said  alleged 
channel  has  a  minimum  depth  of  two  (2)  or  any 
feet,  or  at  ordinary  high  tide  has  a  minimum  depth 
of  eight  (8)  or  any  feet,  or  that  said  alleged  chan- 
nel, or  which  is  known  or  designated  as  the  South 
Channel  of  the  San  Pablo  Canal,  has  been  for  many 
or  any  years  last  past  navigated  from  San  Pablo 
Bay  to  its  northern  extremity  by  vessels  both  sail  or 
steam  or  otherwise  or  at  all,  or  has  been  during  said 
time  or  at  all  used  for  the  purpose  of  conveying  rock 
or  gravel  or  merchandise  of  various  or  any  kinds 
from  other  ports  or  places  to  the  city  of  Richmond, 
or  at  all,  or  that  in  order  to  improve  the  [10] 
navigability  of  said  channel  or  to  render  it  more 
suitable  for  the  purposes  of  navigation  or  commerce, 
it  became  or  is  necessary  to  deepen  said  channel 
throughout  its  entire  length  or  to  a  width  of  eighty 
(80)  feet  or  to  a  depth  of  eight  (8)  feet  at  ordinary 
low  tide  or  otherwise  or  at  all. 

Deny  that  it  is  essential  for  the  best  interests  of 
the  city  of  Richmond,  or  its  inhabitants,  or  the  pub- 
lic generally,  that  the  navigability  of  said  channel 
be  improved  or  increased,  or  thereby  afforded  better 
transportation  facilities  for  the  city  of  Richmond, 
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or  its  inhabitants  or  the  public  generally. 

And  in  this  connection  plaintiffs  allege  that  the 
only  corporation  or  person  in  the  city  of  Eichmond, 
or  elsewhere,  that  would  derive  any  benefit  from  the 
said  alleged  deepening  of  the  said  alleged  channel 
in  any  way  would  be  the  Standard  Oil  Company  of 
California,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Cali- 
fornia, and  having  its  refining  plant  in  said  city  of 
Richmond  south  of  said  alleged  channel  alleged  to 
be  called  the  South  Channel  of  San  Pablo  Canal. 

Plaintiffs  state  that  they  have  no  information  or 
belief  sufficient  to  enable  them  to  answer,  and  placing 
their  denial  upon  said  ground,  plaintiffs  deny  that 
on  the  2d  day  of  July,  1914,  or  at  any  time  or  at  aU, 
the  city  of  Richmond  upon  due  or  proper  applica- 
tion therefor  received  from  the  War  Department  of 
the  United  States  permission  to  improve  the  navi- 
gability of  said  alleged  channel  by  deepening  the 
same  as  aforesaid,  or  that  after  proceedings  duly  or 
regularly  had  or  taken,  or  otherwise  or  at  all,  or 
after  due  or  proper  notice  by  publication  calling  for 
bids  for  [11]  the  deepening  of  said  alleged  chan- 
nel or  otherwise  or  at  all,  a  contract  for  the  improve- 
ment of  said  alleged  channel  was  duly  or  at  all  let 
by  the  city  of  Richmond  to  North  American  Dredg- 
ing Company  of  Nevada,  a  corporation,  defendant 
herein,  or  that  said  alleged  contract  is  now,  or  ever 
since  said  last-mentioned  date  has  been,  in  full  or 
any  force  or  effect,  or  otherwise  or  at  all. 

These  plaintiffs  deny  that  if  the  relief  asked  for 
by  plaintiffs  in  their  amended  bill  filed  in  the  above- 
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entitled  action  is  granted,  the  intervener  will  be 
greatly  or  at  all  injured  or  damaged,  or  that  it  will 
be  unduly  or  at  all  limited  in  its  transportation  or 
commercial  facilities,  or  that  its  inhabitants  or  the 
public  generally  will  be  deprived  of  a  safe  and  con- 
venient means  of  transporting  freight  or  passengers 
between  the  city  of  Richmond  or  adjacent  or  other 
ports  or  places,  or  otherwise  or  at  all,  or  that  for  all 
or  any  of  the  reasons  above  stated,  the  interests  of 
the  city  of  Richmond  in  the  subject  matter  embraced 
in  the  said  Amended  Bill  in  the  above-entitled  action 
will  suffer  great  or  any  loss  or  injury  if  it  is  not  per- 
mitted to  become  a  party  to  said  action  by  its  Bill  of 
Intervention,  or  otherwise  or  at  all. 

And  in  this  connection  plaintiffs  allege  that  they 
are  informed  and  believe,  and  therefore  according  to 
and  upon  their  said  information  and  belief  state,  that 
the  intervener  herein,  city  of  Richmond,  a  municipal 
corporation,  and  the  Standard  Oil  Company  of  Cali- 
fornia, a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California, 
on  or  about  the  6th  day  of  April,  1915,  entered  into 
an  agreement  whereby  it  was  agreed  that  the  [12] 
city  of  Richmond  should  cause  the  dirt  or  soil  dredged 
or  taken  from  the  property  of  plaintiffs  to  be  de- 
posited upon  the  property  of  the  Standard  Oil  Com- 
pany of  California,  and  that  it  should  pay  to  the  city 
of  Richmond  ten  and  74/100  cents  per  cubic  yard 
therefor,  that  being  the  exact  price  that  the  city  of 
Richmond  agreed  to  pay  the  defendant  herein.  North 
American  Dredging  Company  of  Nevada  for  dredg- 
ing said  alleged  channel  as  aforesaid,  and  that  the  aim 
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and  puruose  of  said  agreement  between  the  Standard 
Oil  Company  and  the  city  of  Richmond  was  that  the 
Standard  Oil  Company  should  pay  for  said  dredging, 
and  thereby  receive  and  obtain  the  property  of  plain- 
tiffs without  paying  them  therefor. 

That  if  said  alleged  channel  is  deepened  in  accord- 
ance with  the  agreement  between  the  city  of  Rich- 
mond and  the  North  American  Dredging  Company  of 
Nevada,  a  corporation,  defendant  herein,  it  will  en- 
able the  Standard  Oil  Company  of  California  to 
obtain  a  water-way  to  the  San  Pablo  Bay  over  and 
across  and  upon  the  land  and  property  of  plaintiffs. 

That  plaintiffs  are  informed  and  believe,  and  there- 
fore upon  and  according  to  their  said  information  and 
belief  state,  that  it  is  the  intention  of  the  city  of 
Richmond,  a  municipal  corporation,  intervenor  here- 
in, to  use  the  alleged  channel  after  deepening  the 
same  as  an  open  sewer  through  the  land  and  property 
of  the  plaintiffs  to  the  San  Pablo  Bay,  and  to  deposit 
the  sewage  from  the  city  of  Richmond  in  the  said 
alleged  channel  as  aforesaid,  thereby  constituting  a 
public  nuisance.     [13] 

WHEREFORE,  the  said  plaintiffs  ask  that  the 
prayer  of  the  intervenor  be  denied,  and  for  such  other 
and  further  relief  as  may  be  meet  and  proper  in  the 
premises. 

J.  K.  JOHNSON, 
Solicitor  for  Plaintiffs.     [14] 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 

Lucio  M.  Mintzer,  being  duly  sworn,  deposes  and 
says : 
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That  he  is  one  of  the  plaintiffs  in  the  above-entitled 
action ;  that  he  has  read  Answer  to  the  Bill  in  Inter- 
vention of  the  city  of  Richmond,  a  municipal  corpora- 
tion, and  knows  the  contents  thereof;  that  the  same 
is  true  of  his  own  knowledge;  except  as  to  matters 
which  are  therein  stated  on  information  or  belief, 
and  as  to  those  matters  that  he  believes  it  to  be  true. 

LUCIO  M.  MINTZER. 

Subscribed  and  sworn  to  before  me  this  1st  day  of 
July,  1915. 

[Seal]  HENRIETTA  HARPER, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California. 

[Endorsed] :  Filed  Jul.  1,  1915.  W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [15] 


In  the  District  Court  of  the  United  States,  for  the 
Northern  District  of  California,  Second  Division. 

IN  EQUITY— No.  184. 

LUCIO  M.  MINTZER  and  MAURICIA  T.  MINT- 
ZER, as  Executor  and  Executrix  of  the  Last 
Will  and  Testament  of  WILLIAM  MINT- 
ZER, Deceased, 

Plaintiffs, 
vs. 

NORTH  AMERICAN  DREDGING  COMPANY 
OF  NEVADA,  (a  Corporation), 

Defendant. 

CITY  OF  RICHMOND  (a  Municipal  Corporation), 

Intervenor. 
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Amended  Bill  for  Injunction  and  Accounting. 

To  the  Honorable,  the  Judges  of  the  District  Court 
of  the  United  States,  in  and  for  the  Northern 
District  of  California : 

Lucio  M.  Mintzer  and  Mauricia  T.  Mintzer,  citizens 
of  the  State  of  California,  residing  at  the  city  and 
county  of  San  Francisco,  executor  and  executrix  of 
the  last  will  and  testament  of  William  Mintzer,  de- 
ceased, lately  a  citizen  of  the  State  of  California, 
residing  in  the  city  and  county  of  San  Francisco,  by 
leave  of  Court  first  had  and  obtained  bring  this  their 
amended  bill  against  North  American  Dredging  Com- 
pany of  Nevada,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of 
Nevada,  and  having  its  principal  office  at  Carson 
City,  in  the  State  of  Nevada,  and  an  inhabitant  of 
the  District  of  Nevada,  and  allege  and  say: 

Second.  That  this  suit  is  between  citizens  of  dif- 
ferent States,  viz. :  the  plaintiffs,  Lucio  M.  Mintzer 
and  Mauricia  T.  Mintzer,  citizens  of  the  State  of  Cali- 
fornia as  executor  and  executrix  aforesaid,  and  the 
defendant.  North  American  Dredging  Company  of 
Nevada,  a  corporation,  a  citizen  of  the  State  of 
Nevada;  and  that  the  amount  in  controversy  herein 
exceeds  the  sum  or  value  of  three  thousand  dollars 
($3,000),  exclusive  of  [16]  interest  and  costs. 
The  actual  damages  claimed  by  plaintiffs  against  de- 
fendant are  twenty  thousand  dollars  ($20,000),  and 
they  also  ask  exemplary  or  punitive  damages  for  wil- 
ful and  malicious  trespass  and  waste. 

Third.     The  defendant.  North  American  Dredg- 
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ing  Company  of  Nevada,  is,  and  at  all  the  times  here- 
in named  was,  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of 
Nevada. 

Fourth.  That  William  Mintzer,  deceased,  died 
testate  at  the  city  and  county  of  San  Francisco,  on  or 
about  the  10th  day  of  November,  1911.  That  he  was 
a  resident  of  the  city  and  county  of  San  Francisco, 
State  of  California,  at  the  time  of  his  decease.  That 
after  proceedings  thereunto  regularly  had,  his  last 
will  and  testament  was  duly  and  regularly  admitted 
to  probate  by  the  Superior  Court  of  the  city  and 
county  of  San  Francisco  on  the  28th  day  of  Novem- 
ber, 1911,  and  the  plaintiffs,  named  therein  were 
appointed  executor  and  executrix  thereof ;  that  plain- 
tiffs qualified  as  such  executor  and  executrix,  and 
letters  testamentary  were  issued  to  them  on  said  28th 
day  of  November,  1911.  That  these  letters  have 
never  been  revoked,  and  ever  since  the  said  28th  day 
of  November,  1911,  plaintiffs  have  been  and  now  are 
the  duly  appointed,  qualified  and  acting  executor  and 
executrix  of  the  last  will  and  testament  of  William 
Mintzer,  deceased. 

Fifth.  That  William  Mintzer  at  the  time  of  his 
decease  was  seized  and  possessed,  and  entitled  to  the 
seisin  and  possession,  and  ever  since  the  28th  day  of 
November,  1911,  the  said  plaintiffs,  as  the  executor 
and  executrix  of  the  last  will  and  testament  of  Will- 
iam Mintzer,  deceased,  have  been  and  now  are  pos- 
sessed, and  entitled  to  the  possession,  of  all  that  cer- 
tain land  and  real  property  situated  in  the  county  of 
Contra  Costa,  State  of  California,  and  described  as 
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being  a  portion  of  Survey  No.  190,  Swamp  and  Over- 
flowed Lands  in  S.  1/2  Sections  10  and  11,  [17]  W. 
1/2  Section  14,  N.  1/2  S.  W.  14  Section  14,  and  E.  1/2 
Section  15,  all  in  Township  1  N.,  R.  5  W.,  Mount 
Diablo  Base  and  Meridian,  and  containing  342.10 
acres  more  or  less. 

Also  all  of  the  salt  marsh  and  tide  land  which  lies 
upon  the  westerly  side  of  a  certain  slough  or  tide 
creek  known  as  ''Peter  Davis  Creek"  situated  in 
Contra  Costa  County  and  which  is  embraced  in  Sur- 
vey No.  5  of  Contra  Costa  County  for  State  salt 
marsh  and  tide  lands.  Said  lands  being  more  partic- 
ularly described  as  follows,  to  wit : 

The  fractional  S.  W.  14  of  the  S.  W.  14  of  Section  2, 
and  the  West  1/4  of  the  N.  W.  14  of  Section  Eleven 
(11)  in  Township  1  North,  Range  5  West,  Mount 
Diablo  Meridian. 

Also  Surveys  No.  6  and  7  State  Tide  Lands,  Contra 
Costa  County,  Township  No.  1  North,  Range  No.  5 
West,  Mount  Diablo  Meridian;  Section  No.  3;  and  10 
being  the  fractional  S.  E.  1/4,  fractional  S.  W.  1/4  of 
Section  3  and  fractional  N.  E.  i/4  and  fractional  N.  W. 
14  of  Section  10,  more  particularly  described  in  field- 
notes  of  said  survey  as  follows:  All  the  tide  land 
lying  between  the  U.  S.  meander-line  and  the  shore 
of  San  Pablo  Bay  in  the  southwest  quarter  of  Sec- 
tion Three  and  in  the  northwest  quarter  of  Section 
Ten,  Township  One  North,  Range  Five  West,  Mount 
Diablo  Meridian,  containing  Thirty-eight  2/^100 
acres ;  and  all  the  tide  land  lying  between  the  U.  S. 
meander-line  and  San  Pablo  Bay  and  Slough  in  the 
southeast  quarter  Of  Section  Three,  and  in  the  north- 
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east  quarter  of  Section  Ten,  Township  One  North, 
Range  Five  West,  Mount  Diablo  Meridian,  contain- 
ing one  hundred  and  eighty-seven  71/100  acres,  and 
containing  in  both  surveys  two  hundred  and  twenty- 
five  72/100  acres,  being  more  fully  described  in  tide 
land  surveys  6  and  7,  Contra  Costa  County  . 

Sixth.  That  in  or  about  the  month  of  April,  1915, 
defendant  without  right  and  against  the  objections 
of  plaintiffs  placed  [18]  poles  on  said  property, 
and  strung  high-power  electric  wires  thereon,  and 
brought  a  dredger  in  and  upon  said  property,  and 
without  right  and  against  the  objections  of  plaintiffs 
have  begun  to  cut,  dredge  and  excavate  a  ditch  or 
canal  eighty  feet  wide  and  eight  feet  in  depth  below 
low  tide,  and  have  carried  away  from  plaintiffs'  prop- 
erty the  dirt  or  soil  from  said  ditch  or  canal  so  cut, 
dredged  and  excavated,  and  threaten  to,  and  are  pro- 
ceeding to,  and  unless  prevented  by  the  order  of 
Court,  will  proceed  to  cut,  dredge  and  excavate  said 
ditch  or  canal  eighty  feet  wide  and  eight  feet  in  depth 
below  low  tide  for  a  distance  of  between  four  thou- 
sand and  five  thousand  feet  in  length  across  the  said 
property  of  plaintiffs,  and  to  carry  away  from  plain- 
tiffs' property  the  dirt  or  soil  so  cut,  dredged  and 
excavated,  and  unless  defendant  is  restrained  by  the 
order  of  Court  from  said  acts,  the  plaintiffs  will  suf- 
fer irreparable  loss  and  damage  by  the  said  acts  of 
defendant.  That  said  acts  of  defendant  constitute  a 
continuing  wilful  and  malicious  trespass  upon  the 
property  of  plaintiffs,  and  wilful  and  malicious 
waste  of  a  portion  thereof. 

Seventh.     That  plaintiffs  have  suffered  loss  and 
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damage  by  the  said  acts  of  defendant,  and  the  amount 
of  said  loss  and  damage  suffered  by  the  acts  of  de- 
fendant amounts  to,  and  will  amount  to,  the  sum  of 
twenty  thousand  dollars.  ($20,000). 

Eighth.  That  plaintiffs  have  no  plain,  speedy  and 
adequate  remedy  at  law. 

WHEREFORE,  plaintiffs  pray  for  an  injunction 
restraining  defendant,  its  officers,  agents,  employees 
and  servants,  from  committing  the  acts  complained 
of  in  the  plaintiffs'  amended  bill  in  cutting,  dredging 
and  excavating  said  ditch  or  canal  and  carrying  away 
the  dirt  and  soil  from  [19]  plaintiffs'  property, 
and  for  a  temporary  injunction  pendente  lite,  and  for 
a  restraining  order. 

For  an  accounting  of  the  loss  and  damage  suffered 
by  plaintiffs  by  the  acts  of  defendant. 

For  such  other  and  further  order  as  may  be  meet 
and  proper,  and  for  general  relief  and  for  costs. 

J.  K.  JOHNSON, 
Solicitor  for  Plaintiffs. 
State  of  California, 
City  and  County  of  San  Francisco, — ss. 

Lucio  M.  Mintzer,  being  duly  sworn,  deposes  and 
says:  That  he  is  one  of  the  plaintiffs  in  the  above- 
entitled  action;  that  he  has  read  the  foregoing 
Amended  Bill,  and  knows  the  contents  thereof ;  that 
the  same  is  true  of  his  own  knowledge. 

LUCIO  M.  MINTZER, 

Subscribed  and  sworn  to  before  me  this  1st  day  of 
July,  1915. 

[Seal]  HENRIETTA  HARPER, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California. 
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[Endorsed] :  Filed  Jul.  1,  1915.     W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [20] 


In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Second  Divi- 
sion. 

IN  EQUITY— No.  184. 

LUCIO  M.  MINTZER  and  MAURICIA  T.  MINT- 
ZER, as  Executor  and  Executrix  of  the  Last 
Will  and  Testament  of  WILLIAM  MINT- 
ZER, Deceased, 

Plaintiffs, 
vs. 

NORTH  AMERICAN  DREDGING  COMPANY 
OF  NEVADA,  (a  Corporation), 

Defendant, 

CITY  OF  RICHMOND  (a  Municipal  Corporation), 

Intervenor. 

Answer  of  North  American  Dredging  Company  of 
Nevada  (a  Corporation)  to  Amended  Bill. 

Now  comes  the  North  American  Dredging  Com- 
pany of  Nevada,  a  corporation,  the  defendant  in  the 
above-entitled  action,  and  answering  the  Amended 
Bill  for  Injunction  of  plaintiffs  on  file  herein,  denies : 

First.  That  said  William  Mintzer  at  the  time  of 
his  decease,  or  ever  or  at  all,  was  seized  or  possessed 
or  entitled  to  the  seisin  or  possession  of  the  land  de- 
scribed in  said  Amended  Bill,  or  any  part  or  portion 
of  said  land;  and  said  defendant  denies  that  ever 
since  the  28th  day  of  November,  1911,  or  any  other 
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date,  or  ever  or  at  all,  said  plaintiffs  or  either  of  them, 
either  as  the  executor  or  executrix  of  the  last  will 
and  testament  of  William  Mintzer,  deceased,  or  in- 
dividually or  otherwise,  have  been,  or  ever  were,  or 
now  are  possessed  or  entitled  to  the  possession  of  the 
land  described  in  said  Amended  Bill,  or  any  part  or 
portion  of  said  land,  or  any  interest  therein. 

And  in  this  connection  said  defendant  alleges  that 
at  all  times  herein  mentioned,  and  for  a  long  time 
prior  thereto,  there  has  existed  and  now  exists  over 
and  through  a  portion  of  the  real  property  described 
in  said  Amended  Bill,  a  certain  channel  and  water- 
way known  and  designated  as  the  south  channel  of 
the  San  [21]  Pablo  Canal,  all  within  the  city  limits 
of  the  city  of  Richmond,  county  of  Contra  Costa, 
State  of  California,  and  that  said  channel  is  and  has 
been  for  many  years  last  past,  a  navigable  water-way, 
with  a  public  terminus,  connecting  the  said  city  of 
Richmond  with  the  San  Pablo  Bay  and  the  bay  of 
San  Francisco;  and  that  at  all  times  herein  men- 
tioned, and  for  many  years  last  past  said  canal 
has  been  and  is  now  a  navigable  water-way,  and 
that  for  many  years  last  past  vessels  engaged  in 
commerce  have  navigated  and  traversed  said  chan- 
nel ;  and  said  defendant  alleges  that  at  no  time  men- 
tioned herein,  or  in  said  Amended  Bill  mentioned, 
did  the  plaintiffs  or  their  testator,  or  either  or  any 
of  them,  ever  have  title  to  the  land  covered  by  the 
waters  of  said  channel ;  and  that  on  or  about  the  15th 
day  of  March,  1915,  the  said  defendant  duly  entered 
into  a  contract  in  writing  with  said  city  of  Richmond, 
a  copy  of  which  said  contract  is  hereto  attached, 
marked  Exhibit  "A,"  and  is  hereby  referred  to  and 
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made  a  part  hereof  for  all  intents  and  purposes,  tlie 
same  as  if  set  forth  herein  at  length.  That  by  the 
terms  of  said  agreement  in  writing  the  said  defendant 
agreed  to  dredge  a  channel  eighty  (80)  feet  wide,  in 
and  through  said  south  channel  of  said  San  Pablo 
Canal,  to  a  uniform  depth  of  eight  (8)  feet  below  low 
tide,  and  that  said  work  of  dredging  said  channel 
under  and  in  accordance  with  the  terms  of  said  con- 
tract, was  commenced  by  said  defendant  on  or  about 
the  21st  day  of  April,  1915,  for  the  purpose  of  improv- 
ing said  water-way  in  the  interest  of  commerce  and 
navigation,  by  deepening  the  bed  of  said  channel 
without  altering  or  changing  the  banks  or  course  of 
said  channel,  which  channel  has  a  public  terminus, 
so  that  the  navigability  of  said  channel  will  be  im- 
proved, and  so  that  said  channel  will  be  navigable  at 
all  times  for  vessels  engaged  in  commerce,  of  deeper 
draft  than  vessels  which  can  now  navigate  said 
channel. 

Second.  Said  defendant  denies  that  in  the  month 
of  April,  [22]  1915,  or  at  any  other  time,  or  ever 
or  at  all,  said  defendant,  without  right  or  against  the 
objections  of  plaintiffs,  or  either  of  them,  placed  poles 
on  any  property  of  plaintiffs,  or  either  of  them,  or 
strung  high-power  electric  wires  or  any  wires  on  any 
property  of  plaintiffs,  or  either  of  them. 

Third.  Said  defendant  denies  that  in  the  month 
of  April,  1915,  or  ever  or  at  all,  said  defendant 
brought  a  dredger  in  or  upon  the  property  described 
in  the  Amended  Bill,  or  any  part  or  portion  thereof, 
except  as  hereinafter  stated;  and  said  defendant 
denies  that  said  defendant,  without  right  or  against 
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the  objections  of  plaintiffs,  or  either  of  them,  began 
to  cut  or  dredge  or  excavate  a  ditch  or  canal  eighty 
(80)  feet  wide  or  eight  (8)  feet  in  depth,  be- 
low low  tide,  except  as  hereinafter  stated;  and 
said  defendant  denies  that  said  defendant  has 
carried  away  from  plaintiffs'  property  any  dirt  or 
soil;  and  said  defendant  denies  that  said  defend- 
ant threatens  to  or  will  or  is  proceeding  to  or  will, 
unless  prevented  by  the  order  of  the  Court,  proceed  to 
cut  or  dredge  or  excavate  said  or  any  ditch,  or  canal, 
eighty  (80)  feet  wide  or  eight  (8)  feet  deep,  or  of  any 
other  dimensions,  for  a  distance  of  between  four  and 
five  thousand  feet  across  said  or  any  property  of 
plaintiffs,  except  as  hereinafter  stated ;  and  said  de- 
fendant denies  that  said  defendant  will  carry  away 
from  any  of  plaintiffs'  property  any  dirt  or  soil  cut 
or  dredged  or  excavated,  except  as  hereinafter  stated ; 
and  said  defendant  further  denies  that  plaintiffs  or 
either  of  them  have  suffered  any  irreparable  or  any 
loss  or  damage  by  any  acts  of  defendant ;  and  said  de- 
fendant denies  that  it  has  committed  any  wilful  or 
malicious  or  any  trespass  upon  any  property  of  plain- 
tiffs, or  either  of  them,  or  any  wilful  or  malicious 
waste  of  any  portion  or  any  of  plaintiffs'  property, 
or  of  any  property  of  either  of  plaintiffs;  and  said 
defendant  denies  that  it  will,  unless  restrained  [23] 
by  order  of  Court,  do  or  perform  any  act  or  thing 
which  will  cause  plaintiffs,  or  either  of  them,  to  suffer 
any  irreparable  or  any  other  loss  or  damage;  and 
said  defendant  denies  that  it  will,  unless  restrained 
by  order  of  the  Court,  perform  any  acts,  constitut- 
ing a  continuing  wilful  or  malicious  or  any  other 
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trespass  upon  any  property  of  plaintiffs  or  either  of 
them ;  and  said  defendant  denies  that  it  will,  unless 
restrained  by  order  of  this  Court,  do  or  perform  any 
acts  or  act  which  will  constitute  a  wilful  or  malicious 
or  any  other  waste  of  any  portion  of  any  property  of 
plaintiffs  or  either  of  them. 

And  in  this  connection  said  defendant  alleges  and 
avers  that  on  or  about  the  21st  day  of  April,  1915, 
pursuant  to  a  notice  from  the  city  engineer  of  the 
city  of  Richmond,  and  in  accordance  with  the  terms 
and  provisions  of  the  aforesaid  contract,  the  said  de- 
fendant in  performance  of  the  work  under  the  afore- 
said contract,  with  a  ten  horse-power  gasoline  launch, 
drawing  about  five  (5)  feet  of  water,  towed  up  the 
south  channel  of  the  San  Pablo  Canal  from  the  Bay 
of  San  Francisco  and  the  San  Pablo  Bay,  and  to  the 
extreme  southerly  end  of  said  channel,  in  the  city 
of  Richmond,  a  hydraulic  suction  dredge  called  the 
Wilmington,  drawing  about  four  (4)  feet  of  water, 
and  having  a  hull  twenty-eight  (28)  feet  wide  by 
seventy-four  (74)  feet  in  length,  and  equipped  with 
a  fifteen  (15)  inch  suction  pump  and  a  six  hundred 
and  fifty  (650)  horse-power  motor.  That  said  chan- 
nel runs  through  a  portion  of  the  lands  described  in 
the  Amended  Bill,  and  is  a  navigable  water-way  hav- 
ing a  public  terminus,  and  connecting  the  city  of 
Richmond  with  San  Pablo  Bay,  and  the  bay  of  San 
Francisco;  and  that  said  channel  and  water-way  has 
been  for  many  years  last  past,  and  is  now  navigated 
by  vessels  engaged  in  commerce.  That  the  work  here- 
tofore performed  and  to  be  performed  by  defendant, 
is  the  improving  of  said  water-way  by  deepening  the 
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bed  of  said  channel  without  altering  or  changing  the 
banks  [24]  or  course  of  said  channel,  except  in 
one  place  where  one  of  the  banks  of  said  channel  was 
cut  for  a  distance  of  ten  to  thirteen  feet,  so  that  the 
navigability  of  the  same  will  be  improved,  and  so 
that  said  channel  will  at  all  times  be  navigable  for 
vessels  engaged  in  commerce,  and  drawing  more 
water  than  the  vessels  which  can  now  navigate  said 
channel ;  and  that  on  or  about  the  30th  day  of  April, 
1915,  said  defendant  commenced  to  operate  said 
dredge,  and  to  dredge  earth  and  material  from  the 
bed  of  said  channel  to  a  depth  of  nine  (9)  feet  below 
mean  low  water,  and  to  discharge  earth  and  material 
from  the  bed  of  said  channel  behind  suitable  bulk- 
head upon  the  lands  immediately  south  of  the  south- 
erly end  of  said  channel. 

Fourth.  Said  defendant  denies  that  plaintiffs,  or 
either  of  them,  have  suffered  any  loss  or  damage 
whatsoever  by  any  acts  of  said  defendant,  or  that 
plaintiffs,  or  either  of  them,  will  suffer  any  loss  or 
damage  whatsoever  by  any  contemplated  acts  or  act 
of  defendant;  and  said  defendant  denies  that  the 
amount  of  any  loss  or  damage  alleged  to  have  been 
suffered,  or  suffered  by  any  acts  or  act  of  defend- 
ant will  be  or  will  amount  to  the  sum  of  twenty 
thousand  (20,000)  dollars,  or  any  other  sum  or 
amount  whatsoever. 

Fifth.  Said  defendant  alleges  that  plaintiffs  and 
each  of  them  have  a  plain,  speedy  and  adequate 
remedy  at  law  if  any  right  or  rights  of  plaintiff's, 
or  either  of  them,  have  been  interfered  with;  and 
said  defendant  denies  that  unless  restrained  or  en- 
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joined  by  the  process  of  this  Court,  any  damage  will 
be  committed  or  that  any  act  or  acts  of  defendant 
have  caused  or  will  cause  plaintiffs,  or  either  of 
them,  any  irreparable  or  any  loss  or  injury,  or  that 
plaintiffs,  or  either  of  them,  will  suffer  irreparable 
or  any  loss  or  injury  by  any  contemplated  acts  of 
defendant,  or  by  any  acts  or  act  of  defendant. 

Sixth.  And  further  answering  said  Amended 
Bill,  defendant  alleges  that  while  proceeding  with 
said  work  of  dredging  from  [25]  the  bed  of  said 
channel  in  said  water-way,  and  after  it  had  been 
dredging  from  said  channel  for  sixteen  (16)  days, 
and  after  it  had  dredged  therefrom  approximately 
twenty-two  thousand  (22,000)  cubic  yards  of  mate- 
rial, pursuant  to  the  aforesaid  contract,  the  said  de- 
fendant was  served  on  May  15,  1915,  with  a  tem- 
porary restraining  order  issued  out  of  this  court, 
commanding  said  defendant  to  stop  work  on  said 
improvement,  and  that  said  defendant,  pursuant  to 
said  order,  stopped  work  on  said  improvement  on 
May  15,  1915,  and  has  ever  since  discontinued  work 
imder  said  contract.  That  said  defendant  has  suf- 
fered damage  thereby  at  the  rate  of  two  hundred 
and  fifty  (250)  dollars  per  day  from  the  15th  day 
of  May,  1915,  to  the  date  of  the  filing  of  this  answer, 
and  will  continue  to  suffer  damage  thereby  at  the 
rate  of  two  hundred  and  fifty  (250)  dollars  per  day 
from  the  date  of  the  filing  of  this  answer  to  the  date 
of  the  hearing  of  this  cause.  That  at  the  time 
said  restraining  order  was  served,  as  aforesaid,  de- 
fendant was  operating  in  said  channel  the  aforesaid 
hydraulic  suction  dredge,  which  dredge  was  capable 
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of  dredging  four  thousand  (4000)  cubic  yards  of 
material  from  said  channel  daily,  and  that  said 
dredge  has  an  earning  capacity  of  four  hundred  and 
thirty  (430)  dollars  per  day.  That  by  reason  of  the 
temporary  restraining  order,  order  to  show  cause, 
and  temporary  injunction  issued  herein,  said  defend- 
ant has  suffered,  and  is  sustaining  loss  and  damage 
to  the  extent  of  two  hundred  and  fifty  (250)  dollars 
or  thereabouts  per  day. 

WHEREFORE,  defendant  prays  that  said  tem- 
porary injunction  pendente  lite  be  dissolved  and  that 
plaintiffs  be  denied  any  relief,  and  that  defendant 
have  judgment  against  plaintiffs  for  all  loss  and 
damage  suffered  and  sustained  by  it  by  reason  of 
said  temporary  restraining  order,  order  to  show 
cause,  and  temporary  injunction  pendente  lite,  is- 
sued herein,  and  for  costs  of  suit  and  for  such  other 
and  further  rehef  as  may  be  meet  and  proper  in 
the  premises.     [26] 

NORTH    AMERICAN    DREDGING    COM- 
PANY OF  NEVADA, 

[Seal]  By  W.  L.  PAULSON, 

Secretary, 

Defendant. 
EARL  D.  WHITE, 
Solicitor  for  Defendant. 
State  of  California, 
County  of  Alameda, — ss. 

W^  L.  Paulson,  being  duly  sworn,  deposes  and  says: 
That  he  is  an  officer,  to  wit,  the  secretary  of  North 
American  Dredging  Company  of  Nevada  (a  corpora- 
tion), the  defendant  named  in  the  above-entitled  ac- 
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tion;  that  he  has  heard  read  the  foregoing  answer 
and  knows  the  contents  thereof;  and  that  the  same 
is  true  of  his  own  knowledge,  except  as  to  the  mat- 
ters which  are  therein  stated  upon  his  information 
or  belief,  and  that  as  to  those  matters  he  believes 
it  to  be  true. 

W.  L.  PAULSON. 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  July,  1915. 

[Seal]  ELEANOR  RUSSELL, 

Notary  Public  in  and  for  the  County  of  Alameda, 
State  of  California. 
I  hereby  certify  that  the  foregoing  answer  is,  in 
my  opinion,  well  founded  in  point  of  law. 
Dated  July  12th,  1915. 

EARL  D.  WHITE, 
Sohcitor  for  Defendant.     [27J 

Contract,  March  15, 1915,  Between  City  of  Richmond, 
etc.,  and  North  American  Dredging  Company. 

CONTRACT. 

Richmond,  Contra  Costa  County, 
California. 

CONTRACT  AND  SPECIFICATIONS  FOR  THE 
DREDGING  OF  THE  SOUTH  CHANNEL  OF 
SAN  PABLO  CANAL,  FROM  THE  NORTH- 
ERLY LINE  OF  THE  PROPERTY  OF  THE 
STANDARD  OIL  COMPANY  TO  SAN  PABLO 
CANAL,  IN  THE  CITY  OF  RICHMOND, 
COUNTY  OF  CONTRA  COSTA,  STATE  OF 
CALIFORNIA,  AND  ALL  AS  DESCRIBED 
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AND  SHOWN  IN  AND  UPON  THE   CON- 
TRACT,   SPECIFICATIONS    AND    PLANS 
FOR  THE  WORK  ON  FILE  IN  THE  OFFICE 
OF  THE  CLERK  OF  THE  CITY  OF  RICH- 
MOND, AND  WHICH  ARE  MADE  A  PART 
HEREOF. 
This  Contract,  made  and  entered  into  this  15th 
day  of  March,  A.  D.  1915,  by  and  between  the  CITY 
OF  RICHMOND,  a  municipal  corporation,  body  cor- 
porate and  politic,  in  the  County  of  Contra  Costa, 
State  of  California,  acting  in  its  representative  ca- 
pacity by  and  through  the  Council  of  the  City  of 
Richmond,  who  are  duly  authorized,  the  party  of 
the  first  part,  hereinafter  designated  as  the  "City," 
and  NORTH  AMERICAN  DREDGING  CO.,  a  cor- 
poration, the  party  of  the  second  part,  hereinafter 
designated  as  the  "Contractor." 

The  word  "Engineer"  to  mean  H.  D.  Chapman, 
the  Engineer  employed  by  the  City  of  Richmond  to 
plan,  supervise  and  have  charge  of  the  work  herein 
specified,  or  his  duly  authorized  representative  or 
any  deputy  or  assistant  who  shall  be  appointed  by 
and  under  the  authority  of  the  said  Engineer  with 
the  approval  of  the  party  of  the  first  part. 

The  word  "Contract"  to  mean  and  include  this 
Contract  and  the  Bond,  Specifications  and  Plans 
herein  contained,  annexed  or  referred  to  herein. 
Said  Plans  being  entitled  "Plan  for  the  Improve- 
ment of  South  Channel  of  San  Pablo  Canal,"  dated 
February  8,  1915,  and  said  Specifications  being  en- 
titled "Specifications  for  the  Dredging  of  the  South 
Channel  of  the  San  Pablo  Canal,  from  the  Property 
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of  the  Standard  Oil  Company  to  the  San  Pablo  [28] 
Canal,  in  the  City  of  Richmond,  County  of  Contra 
Costa,  State  of  California,"  dated  February  8,  1915. 

WHEREAS,  said  H.  D.  Chapman,  in  accordance 
with  an  order  of  said  Council  of  the  City  of  Rich- 
mond, has  heretofore  prepared  and  filed  Plans  and 
Specifications,  Maps  and  Drawings,  for  the  work 
hereinafter  specified;  and 

WHEREAS,  said  City  Council  of  said  City  of 
Richmond  by  order  duly  passed  and  adopted  and  en- 
tered on  the  minutes  of  said  Council  has  heretofore 
regularly  and  duly  approved  and  accepted  the  said 
plans  and  specifications  hereinbefore  referred  to, 
and  said  City  Council  has  ordered  and  directed  that 
the  said  work  herein  provided  for  be  done  and  the 
material  and  labor  and  things  necessary  therefor  be 
furnished,  happened  and  done,  all  in  accordance 
with  the  plans,  specifications  and  contract,  and  that 
bids  be  advertised  for  in  accordance  with  law  for 
the  performance  of  the  work  and  the  furnishing  of 
the  labor  and  materials  specified;  and 

WHEREAS,  bids  for  the  doing  of  said  work  and 
the  furnishing  of  the  necessary  materials  and  labor 
therefor  in  accordance  with  said  plans  and  specifica- 
tions, have  been  regularly  advertised;  and 

WHEREAS,  the  party  of  the  second  part  has  pre- 
sented a  bid  and  proposal  for  furnishing  all  of  the 
material  and  labor  and  for  the  doing  of  said  work, 
and  said  Council  being  duly  advised  in  the  premises, 
did,  by  resolution  and  order  duly  and  regularly  made 
and  entered  in  its  minutes,  accept  said  bid  and  pro- 
posal of  said  party  of  the  second  part,  herein  termed 
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the  Contractor,  and  did  award  to  said  Contractor  the 
contract  for  furnishing  said  labor  and  material  and 
the  doing  of  said  work,  and  did  provide  for  the  exe- 
cution and  delivery  of  this  contract;  and 

WHEREAS,  the  plans  and  specifications  for  the 
doing  of  said  work  and  the  furnishing  of  the  neces- 
sary material  and  labor  therefor  are  herein  incor- 
porated, attached  and  annexed  hereto  [29]  and 
are  expressly  referred  to  and  made  a  part  of  this 
contract; 

NOW,  THEREFORE,  in  consideration  of  the 
pemises  herein  and  for  the  further  consideration 
of  the  sum  hereinafter  mentioned,  to  be  paid  by  the 
party  of  the  first  part  to  the  party  of  the  second 
part,  herein  termed  the  Contractor,  as  hereinafter 
expressed  and  provided  for,  the  Contractor  for  him- 
self, his  successors  and  his  assigns,  does  hereby 
promise,  covenant  and  agree  with  the  City  that  he 
will  honestly  and  faithfully  do  and  perform  all  of 
the  work  heretofore  referred  to  and  will  furnish  all 
material  and  labor  necessary  therefor,  and  will  do 
and  furnish  all  acts  and  things  necessary  to  be  fur- 
nished, happened  and  done,  in  strict  accordance 
with  the  terms  of  the  notice  to  bidders,  contract, 
specifications,  plans  and  contractor's  proposal  and 
bonds  therefor,  hereinbefore  referred  to  and  annexed 
hereto,  and  in  strict  accordance  with  all  of  the  terms 
hereof,  within  the  time  hereinafter  expressed;  and 
upon  the  completion  of  said  work  as  provided  for  by 
the  terms  of  this  contract,  the  Contractor  will  de- 
liver said  work  herein  provided  for  to  the  City  or  its 
authorized  agents. 


vs.  Lucio  M.  Mintzer  et  al.  33 

In  consideration  of  the  premises,  covenants  and 
agreements  on  the  part  of  the  Contractor  herein  con- 
tained, and  for  and  in  consideration  of  the  perform- 
ance of  the  work  herein  provided  for,  and  for  the 
furnishing  of  all  material  and  labor  necessary  there- 
for, and  of  the  acts  and  things  necessary  to  be  fur- 
nished, happened  and  done  by  the  Contractor,  the 
City  hereby  promises,  covenants  and  agrees  to  pay, 
and  cause  to  be  paid,  to  the  Contractor  at  the  times 
and  in  the  manner  hereinafter  specified,  the  sum  of 
$.1074  per  cubic  yard  of  material  actually  excavated, 
measured  in  place,  and  deposited  through  a  pipe-line 
at  such  places  as  may  be  directed  by  the  City  En- 
gineer, within  a  distance  of  4000  feet  from  the  point 
of  dredging;  and  it  is  understood  and  agreed  that  the 
City  of  Richmond  shall  furnish  or  obtain  a  right 
[30]  of  way  for  conducting  said  pipe-line  from  the 
channel  of  said  canal  to  the  place  of  deposit  and  pro- 
vide all  rights  necessary  for  depositing  the  material 
at  places  where  directed  by  said  City  Engineer  and 
assume  all  liability  as  may  arise,  if  any,  on  account 
of  so  depositing  the  material  at  points  and  places 
as  directed. 

The  price  to  be  paid  to  the  Contractor  hereunder 
is  in  no  case  to  exceed  the  sum  of  Ten  thousand  two 
hundred  and  no/100  dollars  ($10,200.00),  for  the  do- 
ing and  performing  of  said  work,  for  the  furnishing 
of  material  and  labor  necessary  therefor,  and  for  all 
acts,  and  things  necessary  to  be  furnished,  happened 
and  done.  The  payments  to  be  made  under  this  con- 
tract by  the  City  are  to  be  as  hereinafter  set  forth. 
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It  is  understood  that  the  Contractor  is  skilled  in 
the  trade  or  calling  necessary  to  perform  the  work 
herein  agreed  to  be  done  under  this  contract,  and 
that  the  City  not  being  skilled  in  such  matters,  relies 
upon  the  skill  of  the  Contractor  to  do  and  perform 
all  the  work  and  labor  necessary,  and  all  the  acts 
and  things  necessary  to  be  furnished,  happened  and 
done,  in  the  most  skilled  and  durable  manner,  and 
the  Contractor  guarantees  the  workmanship  and 
character  of  materials  to  be  the  best  of  their  kind, 
and  the  acceptance  of  any  part  of  the  work,  or  the 
whole  of  the  w^ork,  does  not  operate  as  a  release  to 
the  Contractor  or  his  bondsmen  from  said  guaran- 
tee. 

The  Contractor  agrees  that  if  the  work  to  be  done 
under  this  contract  shall  be  abandoned  by  him,  or 
if  this  contract  shall  be  assigned  by  him  without  the 
written  consent  of  the  City,  or  if  at  any  time  the  said 
Engineer  shall  be  of  the  opinion,  and  shall  so  certify 
in  writing  to  the  City,  that  the  work,  or  any  part 
thereof,  is  unnecessarily  or  unreasonably  delayed 
by  said  Contractor,  or  that  the  Contractor  is  will- 
fully violating  any  of  the  conditions  or  covenants  of 
this  contract  and  specifications,  of  the  plans,  or  of 
any  other  papers  to  this  contract,  or  is  executing 
[31]  the  work  under  this  contract  in  bad  faith,  the 
City  shall  have  the  power  to  notify  said  Contractor 
to  discontinue  the  work,  or  any  part  thereof,  under 
this  contract;  and  thereupon  the  Contractor  shall 
cease  to  continue  such  work  or  such  part  thereof  as 
the  City  may  designate. 

And  the  said  City  shall  thereupon  have  the  power 
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to  place  such  or  so  many  persons  and  to  hire  such 
implements,  machinery,  equipment,  tools,  materials 
or  material  and  labor  as  the  Engineer  may  deem 
necessary  to  work  at  and  to  be  used  to  complete  the 
work  herein  described,  or  such  part  thereof  as  the 
Engineer  may  deem  necessary;  and  to  use  such  ma- 
terial as  may  be  found  upon  the  line  of  said  work 
and  to  procure  other  material  for  the  completion  of 
the  same  and  to  charge  the  expense  of  such  labor, 
material,  implements,  equipment,  tools,  etc.,  to  the 
Contractor,  and  the  expense  so  charged  shall  be  de- 
ducted and  paid  by  the  City  out  of  such  money  as 
may  be  due,  or  may  at  any  time  thereafter  become 
due  to  the  Contractor  under  and  by  virtue  of  this 
contract,  or  any  portion  thereof. 

In  case  such  expense  is  less  than  the  sum  which 
would  have  been  payable  under  this  contract  if  the 
same  had  been  completed  by  the  Contractor,  then  the 
Contractor  shall  be  entitled  to  receive  the  difference, 
but  in  case  such  expense  shall  exceed  the  last  said 
amount,  then  the  Contractor  or  his  bondsmen  shall 
pay  the  amount  of  such  excess  to  the  City  on  notice 
by  the  City  of  the  amount  of  excess  so  due. 

Eight  hours'  labor  shall  constitute  a  day's  work 
for  any  one  calendar  day  for  all  work  and  labor  to  be 
performed  under  and  in  accordance  with  the  terms 
and  conditions  of  this  contract,  and  two  dollars  and 
fifty  cents  ($2.50)  shall  be  the  minimum  compensa- 
tion to  be  paid  for  labor  upon  all  of  said  work. 

Any  laborer,  workman,  or  mechanic  employed  at 
any  time  by  the  Contractor,  or  by  any  sub-contractor 
under  him  upon  the  work,     [32]     or  any  part  there- 
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of,  shall  not  be  required  or  permitted,  to  work  there- 
upon more  than  eight  hours  in  any  one  calendar  day, 
except  in  cases  of  extreme  emergency  by  fire,  flood, 
or  danger  to  life  or  property,  and  the  Contractor 
hereby  agrees  to  forfeit  as  a  penalty  to  the  City  un- 
der the  terms  of  this  contract,  the  sum  of  Ten  Dollars 
for  each  laborer,  workman,  or  mechanic,  employed 
in  the  execution  of  said  contract  by  the  Contractor, 
for  each  and  every  calendar  day  during  which  said 
mechanic,  workman  or  laborer  is  required  or  per- 
mitted to  labor  more  than  eight  hours  in  violation 
of  the  terms  of  said  stipulation,  and  the  City  is 
hereby  authorized  and  directed  through  its  proper 
representatives  to  withhold  and  retain  from  the  Con- 
tractor, or  from  the  said  sub-contractor  under  him, 
all  sums  and  amounts  which  shall  have  been  forfeited 
pursuant  to  said  stipulation,  as  the  property  of  the 
City,  as  provided  for  by  an  act  of  the  Legislature  of 
the  State  of  California,  entitled  "An  Act  Limiting 
the  Hours  of  Service  of  Laborers,  Workmen  or 
Mechanics  Employed  Upon  Public  Works,  of,  or 
Work  Done  for  the  State  of  California,  or  on  or  for 
any  Political  Subdivision  Thereof;  Imposing  Penal- 
ties for  the  Violation  of  the  Provisions  of  said  Act, 
and  Providing  for  the  Enforcement  Thereof,"  etc.. 
Approved  March  tenth,  nineteen  hundred  three,  and 
all  acts  amendatory  thereto. 

It  is  hereby  further  agreed  that  the  Contractor 
shall  and  will,  well  and  sufficiently,  furnish  a  hy- 
draulic dredge,  the  hull  being  80  feet  in  length  and 
34  feet  in  width,  and  being  fitted  with  a  suction  pump 
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of  15  feet  in  diameter,  with  all  its  appurtenances, 
supplies,  superintendent  and  crew,  together  with  her 
tackle,  pipes,  etc.,  for  the  purpose  of  performing  the 
herein  specified  dredging  work,  and  pay  for  all  labor, 
fuel,  oil  and  supplies  incident  to  said  dredge  work, 
and  keep  said  dredge  and  all  its  appurtenances  in 
repair  during  the  progress  of  the  work.  And  the 
Contractor  shall,  under  the  direction  and  to  the  satis- 
faction [33]  of  the  engineers  do  all  of  the  dredge 
work  included  in  and  necessary  for  the  dredging  of 
the  herein  specified  channels,  subject  to  the  pro- 
visions contained  in  this  contract,  and  in  the  plans 
and  specifications  hereto  attached,  and  all  in  accord- 
ance with  the  agreements  contained  in  the  per- 
mission for  dredging  work  to  be  done  under  this 
contract  and  specifications  given  to  the  city  of  Rich- 
mond by  the  United  States  Government,  a  copy  of 
which  is  hereto  attached  and  made  a  part  thereof, 
and  the  Contractor  shall  be  and  he  is  hereby  held  to 
all  the  provisions,  regulations  or  permissions  therein 
contained. 

And  it  is  further  agreed  that  the  Contractor  shall 
not  remove  said  suction  dredge  from  the  work  with- 
out the  written  consent  of  the  city  of  Richmond,  un- 
less said  Contractor  is  delayed  from  proceeding  with 
the  work  hereunder  for  a  period  of  15  days  by  some 
act  of  God,  or  by  war,  revolution,  invasion,  riots, 
strikes,  injunction,  order  or  direction  of  any  Court 
or  any  unforeseen  acts  not  the  fault  of  the  Con- 
tractor. If  said  dredge  is  so  removed  and  within  10 
days  after  such  removal  said  City  or  Contractor  may 
proceed  with  the  work  hereunder,   then   said   Con- 


38      North  American  Dredging  Co.  of  Nevada 

tractor  shall  proceed  with  the  work  hereunder  within 
thirty  (30)  days  after  receipt  of  written  notice  from 
the  City  Engineer  pursuant  to  authorization  of  the 
City  Council  of  the  city  of  Richmond. 

It  is  hereby  mutually  understood  and  agreed,  be- 
tween the  parties  hereto,  that  the  Contractor  shall 
begin  the  herein  specified  work  on  or  before  ninety 
(90)  days  after  the  execution  of  this  agreement,  or 
within  ten  (10)  days  after  receipt  of  notice  from  the 
City  Engineer  pursuant  to  authorization  from  the 
City  Council  of  said  city,  and  that  work  shall  be 
diligently  prosecuted  to  completion  within  specified 
time.  The  Contractor  shall  maintain  an  average 
monthly  output  such  that  he  will  finish  within  the 
herein  specified  time  limit,  unless  prevented  by 
stormy  or  inclement  weather  or  other  act  of  God,  or 
by  war,  revolution,  invasion,  [34]  riots,  strikes, 
injunctions,  orders  or  direction  of  any  Court,  or  any 
unforeseen  acts  not  the  fault  of  the  Contractor. 

The  loss  or  destruction  of  the  said  dredge  or  its 
injury  by  fire  or  otherwise,  to  such  an  extent  that 
more  than  thirty  (30)  days  shall  be  required  for  its 
repair  shall  not  terminate  this  employment,  if  the 
Contractor  shall,  within  ten  (10)  days  after  such 
loss,  destruction  or  injury  notify  the  city  of  Rich- 
mond that  the  work  herein  mentioned  will  be  con- 
tinued by  such  Contractor  with  another  dredge  of 
similar  size  and  capacity,  or  with  another  dredge 
provided  that  the  Engineer  shall  approve  in  writing 
of  the  substitution  of  any  other  dredge  of  less  size 
and  capacity. 

In  the  event  that  the  Contractor  shall  fail  to  give 
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such  notice  or  having  given  such  notice  shall  fail  to 
provide  the  substitute  dredge  or  dredges  hereinbe- 
fore mentioned  within  twenty  (20)  days  after  such 
loss,  destruction  or  injury  upon  the  site  of  the  work, 
then  this  contract  shall  terminate,  and  such  termina- 
tion shall  not  be  a  breach  of  this  agreement  by  the 
Contractor.  If  said  dredge  shall  be  so  injured  so 
that  it  can  be  repaired  and  placed  in  operation  on 
the  said  work  in  thirty  (30)  days  or  less,  the  Con- 
tractor shall  proceed  with  reasonable  diligence  to 
make  such  repairs  and  resume  work  and  the  conse- 
quent cessation  from  work  shall  be  added  to  the  time 
limit  for  the  work  hereunder  and  shall  not  be  a 
breach  of  this  agreement  by  the  Contractor. 

The  Contractor  shall  make  no  claim  that  he  has 
been  delayed  in  the  beginning,  prosecution  and  com- 
pletion of  the  said  work  or  any  of  its  branches,  unless 
the  cause  for  such  delay  shall  be  distinctly  set  forth 
in  writing  to  said  Engineer  within  twenty-four  (24) 
hours  of  the  time  such  delay  is  said  to  have  occurred. 
In  the  event  said  work  is  commenced  and  the  com- 
pletion thereof  is  permanently  stopped  by  injunction 
or  other  legal  process  or  order,  the  city  of  Richmond 
shall  not  be  liable  to  the  Contractor  in  any  amount 
in  excess  of  the  yardage  of  material  already  removed 
at  the  time  of  [35]  such  suspension  or  stopping 
of  said  work,  at  the  unit  price  herein  set  forth,  by 
reason  of  not  being  prevented  from  completing  the 
work. 

In  the  event  that  the  Contractor  is  prevented  from 
commencing  said  work  by  reason  of  any  injunction  or 
legal  process  or  order,  the  City  of  Richmond  shall  not 
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be  liable  to  the  Contractor  for  any  damage  he  may  sus- 
tain by  reason  of  his  being  prevented  from  commen- 
cing or  completing  the  work  provided  to  be  done  here- 
under. 

The  City  will  pay,  and  the  Contractor  shall  receive, 
in  full,  compensation  for  furnishing  all  necessary  ma- 
terials and  labor,  and  for  performing  and  completing 
all  work  which  is  necessarj^  and  proper  to  be  fur- 
nished or  performed  in  order  to  complete  the  herein 
specified  work,  the  following  prices,  to  wdt :  The  sum 
of  $.1074  per  cubic  yard  of  material  measured  in 
place,  payable  in  gold  coin  of  the  United  States  as  fol- 
lows: 

On  or  before  the  tenth  (10th)  day  of  each  calendar 
month  the  Engineer  shall  render  or  deliver  to  the 
Contractor  a  certificate  stating  the  approximate 
amount  of  work  performed  under  this  contract  dur- 
ing the  previous  calendar  month  by  said  Contractor, 
and  the  value  of  the  same.  Payments  are  to  be  made 
on  the  10th  day  of  each  month  at  the  rate  of  seventy- 
five  (75)  per  cent  of  such  amount.  Final  payment  of 
the  remaining  twenty-five  (25)  per  cent  of  said  price 
shall  be  made  thirty-five  days  after  this  contract  is 
completely  finished  and  accepted  by  the  City  of  Rich- 
mond. 

To  prevent  disputes  and  litigation,  the  Engineer 
shall  in  all  cases  determine  the  amount,  quality  and 
acceptability  or  fitness  of  the  work  and  materials 
which  are  to  be  paid  for  under  these  specifications, 
and  said  Engineer  shall  determine  and  interpret  all 
plans  drawn  from  time  to  time  for  the  detailing  of  the 
work. 
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The  Engineer  shall  render  a  final  certificate  of 
quantities  and  acceptance  of  work  whenever  in  his 
judgment  such  work  shall     [3G]     be  completed. 

Time  of  completion  of  said  work  under  this  con- 
tract shall  be  within  a  period  of  ninety  (90)  days 
from  and  after  the  commencement  of  work  hereunder 
and  such  extensions  as  are  herein  provided  for  and 
such  extensions  as  may  be  granted  by  the  City  Coun- 
cil of  the  City  of  Richmond.  The  time  during  which 
the  Contractor  is  delayed  in  said  w^ork  by  any  act  of 
the  Engineer,  the  City,  its  agents  or  employees,  by  the 
Acts  of  God,  war,  invasion,  revolution,  riots,  injunc- 
tions or  other  prevention,  order  or  direction  of  am^ 
Court,  strikes,  or  by  any  condition  or  thing  which  the 
Contractor  could  not  reasonably  have  foreseen  and 
provided  for,  or  by  stormy  or  inclement  weather, 
which  delays  the  w^ork  in  the  judgment  of  the  Engi- 
neer, shall  be  added  to  the  aforesaid  time  of  comple- 
tion, and  said  time  of  completion  shall  be  lengthened 
to  that  extent. 

The  City  reserves  the  right  to  temporarily  suspend 
the  completion  of  the  whole  or  any  part  of  the  worlv 
herein  contracted  to  be  done  if  such  suspension  shall 
be  deemed  necessary  for  the  best  interests  of  the  City. 
And  if  the  City  Engineer  of  said  city  should  pursuant 
to  authorization  of  the  City  Council,  notify  said  Con- 
tractor to  temporarily  suspend  the  completion  of  said 
work,  said  Contractor  shall  thereupon  cease  work  un- 
der said  contract  until  notified  by  said  City  Engineer 
to  proceed,  with  said  work  and  if  said  Contractor 
should  be  thus  hindered  or  delayed  in  the  perform- 
ance of  the  work  hereunder,  said  City  of  Richmond 
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shall  pay  to  said  Contractor  for  each  and  every  day 
said  Contractor  is  so  delayed,  at  a  rate  equal  to  the 
average  earning  power  of  said  dredge  so  delayed,  as 
computed  upon  the  actual  performance  of  said 
dredge,  so  delayed  under  this  Contract,  and  such  de- 
lays shall  not  be  charged  against  the  Contractor's 
time  limit  hereunder. 

The  acceptance  by  the  Contractor  of  the  last  pay- 
ment for  the  work,  if  accepted  without  previous  notice 
to  said  City  of  its  claims  against  said  City,  shall  be  and 
shall  operate  as  a  release  [37]  to  the  City  from  all 
claim  and  liability  to  the  Contractor  for  anything 
done  or  furnished  for  or  relating  to  the  work,  or  for 
any  act  of  neglect  of  the  City  or  its  agents  in  any  way 
affecting  the  work,  excepting  the  claim  against  the 
City  for  the  remainder  kept  or  retained  after  the  com- 
pletion of  the  Contract  as  provided  for  in  this  Con- 
tract. 

Upon  written  notice  by  the  Contractor  to  the  Engi- 
neer of  the  completion  of  said  work  hereunder  pro- 
vided for,  the  Engineer  shall  proceed  without  delay 
to  examine  the  same  and  if  found  to  be  in  accordance 
with  the  Contract,  shall  accept  said  work  and  shall 
notify  the  Contractor,  or  his  agent,  of  such  acceptance 
or  nonacceptance,  and  if  the  latter,  of  his  reason  for 
such  nonacceptance. 

If  there  be  any  injunction,  strike  or  interference  of 
authorities  which  shall  or  will,  in  the  opinion  of  the 
Engineer,  delay  the  work,  the  Contractor  shall  give 
the  City  notice  of  such  injunction  or  other  cause  of  de- 
lay, together  with  all  details,  papers,  copies  or  injunc- 


vs.  Lucio  M.  Mintzer  et  dl.  43 

tions  or  other  things  appertaining  to  such  injunction 
or  other  cause  of  delay. 

The  City  shall  have  the  right  to  intervene  or  be- 
come a  party  to  any  suit  or  proceeding  in  vv^hich  any 
injunction  shall  be  obtained  or  prayed  for,  and  to 
move  to  dissolve  the  same  or  otherwise  as  the  City 
may  deem  proper. 

The  City  shall  have  the  right  to  have  its  own  Coun- 
sel appear  in  any  injunction  suit  or  other  suits  which 
in  the  opinion  of  the  City  may  delay  the  work  and 
agrees  to  defend  the  City,  its  officials  and  the  Contrac- 
tor in  any  and  all  actions  or  proceedings  in  any  Court, 
arising  out  of  the  execution  of  this  contract  or  the  per- 
formance of  the  work  hereunder  in  accordance  with 
the  terms  hereof. 

If  the  contractor  shall  at  any  time  claim  compen- 
sation for  any  damage  sustained  by  reason  of  the  acts 
of  the  City,  its  agents,  or  in  any  manner  arising  out 
of  or  in  connection  with  this  contract  [38]  or  the 
work  thereunder,  he  shall,  within  ten  days  after  the 
sustaining  of  such  damage,  make  a  written  statement 
to  the  Engineer  of  the  nature  of  the  damage  sustained 
or  claimed,  together  with  an  itemized  statement  of  the 
details,  the  amount  of  the  damage,  the  Contractor's 
reason  for  claiming  compensation  therefor  from  the 
City,  and  such  other  explanations  or  details  as  may  be 
required  by  the  Engineer,  and  unless  such  statement 
be  as  thus  required  no  claim  for  compensation  shall 
lie  against  the  City  nor  shall  be  heard  or  considered 
by  the  City. 

On  all  work,  until  the  termination  of  this  contract, 
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the  Contractor  is  to  assume  all  liabilities  of  any  kind 
or  nature  arising  from  said  work,  either  from  acci- 
dent or  negligence  of  said  Contractor  or  its  agents,  or 
servants,  excepting  earthquakes,  and  tidal  waves. 

Should  the  Contractor  sublet,  relet,  or  assign  any 
portion  or  all  of  the  contract  hereunder  provided  for, 
said  Contractor  and  his  bondsmen  shall  be  held  re- 
sponsible, accountable,  and  answerable  for  all  things, 
acts,  conditions,  work  to  be  performed,  materials  to 
be  furnished  and  all  other  things  provided  for  in  the 
contract,  done,  performed  or  happened  by  said  sub- 
contractor. 

The  Contractor  shall  punctually  pay  his  employees, 
who  shall  be  engaged  upon  the  work  covered  by  this 
contract,  and  shall  pay  such  employees  in  cash,  cur- 
rency, or  negotiable  bank  checks  on  a  solvent  bank, 
and  he  shall  not  pay  such  employees  in  store  money 
orders,  nor  shall  he  carry  on  or  conduct  a  company 
store. 

All  persons  employed  on  said  work  shall  be  paid  not 
less  frequently  than  the  1st  and  15th  days  of  each  and 
every  month  during  the  term  of  such  employment. 

The  contractor  shall  not  be  interested  either  di- 
rectly or  indirectly  in  any  emplojrment  agency  or  em- 
ployment bureau,  nor  shall  the  Contractor  receive  or 
retain  in  whole  or  in  part  any  fee  or  [39]  charge 
made  by  any  employment  agent,  employment  agency 
or  employment  bureau  for  securing  employment  for 
any  person  on  said  work,  nor  shall  the  Contractor  col- 
lect or  retain  out  of  the  wages  of  any  person  employed 
on  said  work  any  fee  charged  by  any  employment 
agent,  emplojnnent  agency  or  employment  bureau  to 
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any  person  securing  employment  upon  said  work. 

The  Contractor  will  not  collect  or  charge  or  retain 
out  of  the  wages  of  any  person  employed  on  said  work 
any  hospital  or  medical  charge  or  fee;  nor  shall  the 
Contractor  require  any  person  employed  upon  said 
work  to  pay  any  medical,  surgical  or  hospital  fee  or 
charge  except  where  medical,  surgical  or  hospital  ser- 
vices have  been  actually  supplied  to  such  person. 

Any  violation  of  the  above  conditions  of  said  Con- 
tract shall  render  the  Contractor  liable  to  a  penalty 
of  $10.00  for  each  and  every  violation  of  any  of  the 
above  conditions ;  such  penalty  to  be  deducted  from 
the  amount  to  be  paid  to  the  Contractor  hereunder. 

Time  is  the  essence  of  this  Contract. 

IN  WITNESS  WHEREOF,  the  said  party  of  the 
first  part,  the  City,  acting  in  its  representative  capa- 
city by  and  through  its  City  Council,  has  caused  these 
presents  to  be  duly  subscribed  and  signed,  and  its  cor- 
porate name  and  seal  to  be  affixed  hereto,  and  the 
Mayor  of  the  City  of  Richmond  who  is  duly  author- 
ized thereto,  sets  his  hand  and  the  Clerk  of  said  City 
Council  of  the  City  of  Richmond  affixed  the  seal  of 
said  City  as  and  for  the  good  of  the  said  party  of  the 
first  part,  and  affixes  his  signature  thereto,  and  the 
said  party  of  the  second  part,  the  Contractor,  has 
caused  these  presents  to  be  subscribed  and  its  corpo- 
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rate  name  and  seal  to  be  affixed  by  its  Secretary  there- 
unto duly  authorized. 

CITY  OF  RICHMOND. 
By  E.  J.  GARRARD, 
As  Mayor  of  the  City  of  Richmond     [40]     and  Pre- 
siding Officer  of  the  City  Council  of  the  City  of 
Richmond,  Contra  Costa  County,  State  of  Cali- 
fornia. 
NORTH  AMERICAN  DREDGING  CO.  OF 
NEVADA. 

Contractor. 
By  W.L.PAULSON, 
Secretary. 
Attest:A.  C.  FARRIS, 
City  Clerk  and  Clerk  of  the  Council  of  the  City  of 
Richmond. 

State  of  California, 
County  of  Contra  Costa, 
City  of  Richmond, — ss. 

On  this  16th  day  of  March,  1915,  before  me, 
W.  Lindsey,  a  notary  public  in  and  for  the  County  of 
Contra  Costa,  State  of  California,  personally  ap- 
peared E.  J.  Garrard  and  A.  C.  Farris,  known  to  me 
to  be  the  Mayor  of  the  City  of  Richmond  and  the 
Clerk  of  the  City  of  Richmond,  respectively,  and 
known  to  me  to  be  the  persons  whose  names  are  sub- 
scribed to  the  annexed  instrument  as  such  Mayor  and 
Clerk,  respectively,  and  they  each  acknowledged  to 
me  that  they  executed  the  within  instrument  as  such 
Mayor  and  Clerk,  respectively. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
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my  hand  and  official  seal,  the  day  and  year  in  this  cer- 
tificate first  above  written. 

[Seal]  WILLIAM  LINDSEY, 

Notary  Public  in  and  for  the  County  of  Contra  Costa, 
State  of  California.     [41] 

SPECIFICATIONS 
FOR  THE  DREDGING  OF  THE  SOUTH  CHAN- 
NEL OF  THE  SAN  PABLO  CANAL,  FROM 
THE  PROPERTY  OF  THE  STANDARD 
OIL  COMPANY  TO  THE  SAN  PABLO 
CANAL,  IN  THE  CITY  OF  RICHMOND, 
COUNTY  OF  CONTRA  COSTA,  STATE  OF 
CALIFORNIA. 

LOCATION. 
The  proposed  channel  extends  northerly  from  the 
Tiortherly  line  of  the  property  of  the  Standard  Oil 
Company  in  Lot  Seventeen  (17),  Section  10  TIN.  R. 

5  W.,  M.  D.  B.  &  M.,  an  approximate  distance  of  4000 
feet,  and  connects  with  the  San  Pablo  Canal  in  Lot 
Thirty-one  (31),  Section  3,  T  1  N.  R.  5  W.,  M.  D.  B. 

6  M.,  as  shown  on  Plan  entitled  "Plan  for  Improve- 
ment of  South  Channel  of  San  Pablo  Canal"  dated 
February  8,  1915. 

GENERAL. 
The  work  to  be  done  under  these  Specifications  is 
the  dredging  of  a  channel  eighty  (80)  feet  wide  on 
the  bottom,  having  side  slopes  of  one  (1)  foot  hori- 
zontally to  one  (1)  foot  vertically,  the  bottom  of  said 
channel  to  be  eight  (8)  feet  below  low  w^ater,  or  an  ele- 
vation of  -8.0  feet  below  the  base  of  the  City  of  Rich- 
mond, as  established  bv  Ordinance  No.  42.     The  de- 
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positing  of  the  material  dredged  at  such  places  as 
may  be  directed  by  the  Engineer  in  charge,  within  a 
distance  of  4000  feet  from  the  point  of  dredging. 

TIME. 

The  Contractor  shall  begin  work  within  thirty  (30) 
days  after  the  signing  of  the  contract  for  the  work 
herein  specified,  and  shall  complete  the  work  within  a 
period  of  ninety  (90)  days  from  the  date  thereof. 

SUPERVISION. 

All  equipment,  workmanship,  and  construction 
shall  be  of  the  best  of  their  several  kinds,  and  fully 
up  to  the  standard  of  the  best  modern  construction 
work,  and  shall  be  under  the  supervision  [42]  and 
to  the  satisfaction  of  the  City  Engineer,  and  herein- 
after mentioned  as  "Engineer."  The  right  is  re- 
served by  the  City  of  Richmond,  its  engineer  or 
agents,  to  enter  upon  any  part  of  the  work,  or  any 
dredges  or  equipment  used  thereon,  at  any  time  for 
the  purpose  of  inspection  or  necessary  investigation. 

DREDGE. 
The  Contractor  shall  and  will  furnish  a  hydraulic 
or  suction  dredge  with  all  its  appurtenances,  supplies, 
superintendent  and  crew,  together  with  her  tackle,  ap- 
parel, pontoons,  pipe,  etc.,  for  the  purpose  of  per- 
forming the  said  dredging  work  and  to  pay  for  all 
labor,  fuel,  oil  and  supplies  incident  to  said  dredging 
work,  and  shall  keep  said  dredge  and  all  of  its  ap- 
purtenances in  repair  during  the  progress  of  the 
work.  The  Contractor  shall  under  the  direction  and 
to  the  satisfaction  of  the  City  of  Richmond,  or  its 
agents  and  engineer,  do  all  of  the  dredging  work  in- 
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eluded  in  and  necessary  for  the  dredging  of  the  cer- 
tain channel  as  shown  on  the  accompanying  map,  and 
as  set  forth  in  these  Specifications,  subject  to  the 
provisions  herein  contained.  All  of  the  work  shall 
be  done  in  strict  accordance  with  these  Specifications. 
Before  the  beginning  of  the  work,  and  during  its 
progress,  the  engineer  shall  set  stakes  400  feet  apart 
or  at  sufficient  intervals  to  indicate  the  line  of  the 
channel,  and  the  Contractor  shall  be  required  to 
dredge  the  material  from  such  points  as  staked. 

Should  it  appear  that  the  work  hereby  intended  to 
be  done  or  any  of  the  matters  relative  thereto  are  not 
sufficiently  detailed  or  explained  in  the  said  Specifica- 
tions, the  Contractor  shall  apply  to  the  Engineer  for 
such  further  drawings  or  plans  or  specifications  as 
may  be  necessary,  and  shall  conform  to  the  same  as 
part  of  this  contract. 

During  the  progress  of  the  above  work  the  direc- 
tion of  the  same  and  the  interpretation  of  the  Speci- 
fications shall  be  given  only  by  the  Engineer,  and  fol- 
lowed by  the  Contractors.     [43] 

Should  any  dispute  arise,  the  decision  of  the  Engi- 
neer shall  be  accepted  as  final  by  the  Contractor. 

The  Contractor  shall  and  will  perform  the  said 
work  and  every  part  and  detail  thereof  in  a  prompt 
and  diligent  manner,  and  shall  operate  the  dredge  or 
dredges  which  are  engaged  in  the  work  of  construct- 
ing said  channel  in  the  manner  herein  provided.  The 
Contractor  shall  make  no  claim  that  he  has  been  de- 
layed in  the  beginning,  prosecution  or  completion  of 
the  said  work,  or  any  of  its  branches. 
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The  Contractor  shall  complete  the  work  as  herein 
specified,  and  as  it  would  be  difficult  to  ascertain  the 
amount  of  damage  the  City  of  Richmond  would  sus- 
tain by  reason  of  the  failure  of  the  Contractor  to  com- 
plete said  work  within  the  period  herein  specified; 
it  is  hereby  agreed  and  in  the  event  that  the  Contrac- 
tor shall  fail  to  complete  said  work  at  the  time  herein 
specified,  the  Contractor  shall  upon  demand  pa}^  to 
the  City  of  Richmond  the  sum  of  $100.00  per  day  for 
each  day  consumed  by  said  Contractor  in  excess  of 
the  period  herein  provided,  said  sum  to  be  paid  to  and 
retained  by  the  Cit}^  of  Richmond  as  liquidated  dam- 
ages. 

The  Contractor  shall  not  let,  under-let,  assign,  or 
transfer  this  contract  ,or  any  interest  therein,  with- 
out the  written  consent  of  the  City  Council  of  the  City 
of  Richmond. 

The  Engineer's  estimate  on  the  job  is  69224  cubic 
yards  of  excavation,  and  the  Contractor  shall  bid  a 
unit  price  per  cubic  yard.  No  allowance  on  final  es- 
timates will  be  made  for  depths  below  an  elevation  of 
-9.0  feet,  and  in  no  case  shall  the  amount  to  be  paid 
for  this  work  fully  completed,  exceed  $10200.00. 

PAYMENTS. 

Payments  for  work  performed  under  these  Speci- 
fications shall  be  made  by  the  City  of  Richmond,  on 
or  about  the  10th  day  of  each  month  until  the  entire 
completion  and  acceptance  of  the  said  work,  as  fol- 
lows :  On  or  before  the  tenth  (10th)  day  of  each  calen- 
dar month  the  Engineer  shall  render  or  deliver  to  the 
[44]  Contractor  a  certificate  stating  the  approxi- 
mate amount  of  work  performed  under  this  Contract 
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during  the  previous  calendar  month  by  said  Contrac- 
tor, and  the  value  of  the  same.  Payments  are  to  be 
made  on  the  tenth  (10th)  day  of  each  month  at  the 
rate  of  seventy-five  per  cent  (75%)  of  such  amount. 
Final  payment  of  the  remaining  twenty-five  per  cent 
(25%)  of  said  price  shall  be  made  thirty-five  (35) 
days  after  this  Contract  is  completely  finished  and 
accepted  by  the  City  of  Richmond. 

The  City  of  Richmond  shall  not  be  liable  or  re- 
sponsible for  any  accident,  loss  or  damage  happening 
or  accruing  to  any  person  or  to  any  property  during 
the  time  of  the  performance  of  the  work  herein  re- 
ferred to,  or  in  connection  therewith  by  performance 
under  these  Specifications  or  the  Contract,  and  the 
Contractor  agrees  to  and  does  hereby,  hold  the  City 
of  Richmond  harmless  therefrom,  and  further  agrees 
to  reimburse  the  City  of  Richmond  for  any  or  all  loss 
or  damage  in  any  way  resulting  from  any  cause  what- 
soever in  connection  with  the  performance  of  the 
work  provided  herein,  or  any  acts  of  the  Contractor, 
his  agents  or  servants. 

The  Contractor  shall  in  all  instances  provide  for  the 
use  of  any  or  all  channels  that  are  now  open  to  navi- 
gation, and  shall  interrupt  the  same  as  little  as  pos- 
sible, and  shall  maintain  the  necessary  lights  that 
must  be  displayed  during  the  progress  of  the  work, 
and  the  same  shall  be  maintained  in  accordance  with 
the  rules  and  regulations  established  by  the  Secretary 
of  Commerce,  and  the  Contractor  shall  first  obtain 
the  permission  of  the  Commissioner  of  Light  Houses. 

The  Contractor  shall  submit  to  the  City  Council  of 
the  City  of  Richmond,  the  name  of  the  Insurance 
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Company  in  which  he  intends  to  insure  the  workmen 
on  the  herein  specified  work,  and  shall  further  give 
sufficient  information  that  the  proper  insurance  has 
been  taken  out  to  cover  the  work  herein  contem.plated 
in  order  to  comply  with  the  provisions  of  the  State 
"Workmen's  [45]  Compensation  Insurance  and 
Safety  Act"  approved  May  26,  1913,  so  as  to  secure 
the  City  of  Richmond  from  any  damage  arising  under 
the  provisions  of  the  State  Law. 

The  Contractor's  bid  shall  be  based  on  his  ovni 
knowledge  of  the  ground  derived  from  his  own  exam- 
ination of  the  site  of  the  work  and  its  surroundings 
and  conditions.  No  allowance  will  be  made  for  any 
difficulties  which  the  Contractor  may  encounter,  he 
having  bid  with  knowledge  of  all  conditions  as  afore- 
said. 

The  Contractor  shall  be  constantly  on  the  work 
during  its  progress  or  shall  be  represented  by  a  fore- 
man who  is  competent  to  receive  and  carry  out  any 
instructions  which  may  be  given  him  by  the  proper 
authorities,  and  the  Contractor  shall  be  held  liable 
for  the  observance  of  any  instructions  of  the  En- 
gineer which  may  be  delivered  to  him  or  his  repre- 
sentatives on  the  work. 

PERMISSION  FOR  DREDGING. 

Permission  for  the  above  work  has  been  obtained 
from  the  War  Department  of  the  United  States  Gov- 
ernment, but  all  of  the  work  herein  specified  shall  be 
subject  to  the  supervision  and  approval  of  the  local 
District  Engineer  Officer,  U.  S.  Army,  whose  office 
is  at  401  Custom  House,  San  Francisco,  California, 
and  who  may  temporarily  suspend  the  vrork  at  any 
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time  if  in  his  judgment  the  interests  of  navigation  so 
require,  or  for  any  other  reason,  and  the  Contractor 
Bhall  have  no  claim  for  damage  against  the  City  of 
Richmond  for  any  such  delay. 

The  Contractor  will  keep  the  City  of  Richmond 
free  and  harmless  of  any  damage  resulting  from  any 
injury  done  or  performed  by  the  Contractor  to  pri- 
vate property  or  the  invasion  of  private  rights,  or 
any  infringement  of  any  laws  or  regulations,  and 
these  Specifications  do  hereby  provide  that  the  Con- 
tractor shall  fulfill  all  such  laws  and  regulations, 
ordinances,  etc.,  either  municipal,  state  or  national, 
that  may  apply  to  the  work  herein  specified. 

In  the  event  that  said  work  is  temporarily  sus- 
pended or  permanently  stopped  by  injunction  or 
other  legal  process  or  order,  [46]  the  City  of 
Richmond  shall  not  be  liable  to  the  Contractor  in  any 
amount  in  excess  of  the  yardage  of  material  already 
removed  at  the  time  of  such  suspension  or  stopping 
of  said  work. 

In  the  event  that  the  Contractor  is  prevented  from 
commencing  said  work  by  reason  of  any  injunction 
or  other  legal  process  or  order,  the  City  of  Richmond 
shall  not  be  liable  to  the  Contractor  for  any  damage 
he  may  sustain  by  reason  of  being  prevented  from 
commencing  or  completing  the  work  provided  for 
herein. 

BONDS. 

The  Contractor  or  Contractors  to  whom  the  con- 
tract shall  be  awarded  shall  give  a  bond  for  the  faith- 
ful performance  of  the  contract,  to  be  delivered  upon 
the  execution  of  the  contract  and  to  be  for  a  sum  not 
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less  than  one-fourth  (14)  of  the  total  estimated 
amount  of  the  contract  as  determined  from  the  Con- 
tractor's bid. 

Said  Contractor  or  Contractors  to  whom  the  con- 
tract is  awarded  shall  also  furnish  a  good  and  suffi- 
cient bond  to  secure  the  payment  of  claims  or  mate- 
rialmen, mechanics  or  laborers  as  required  by  the  law 
of  the  State  of  California,  in  a  sum  not  less  than  one- 
half  (I/2)  of  the  total  estimated  amount  of  the  con- 
tract as  determined  from  the  Contractor's  bid. 

CONTRACT. 

Said  Contract  shall  provide  that  any  violation  of 
the  above  conditions  of  said  contract  shall  render  the 
■Contractor  liable  and  subject  to  the  penalties  and 
conditions  as  follows :  The  City  shall  have  the  power 
to  notify  said  Contractor  to  discontinue  the  work,  or 
any  part  thereof,  under  this  contract ;  and  thereupon 
the  Contractor  shall  cease  to  continue  such  work  or 
such  part  thereof  as  the  City  may  designate. 

And  the  said  City  shall  thereupon  have  the  power 
to  place  such  or  so  many  persons  and  to  obtain  by 
contract,  purchase,  or  hire  such  implements,  machin- 
ery, equipment,  tools,  materials,  or  [47]  material 
and  labor,  as  the  Engineer  may  deem  necessary,  by 
contract,  or  otherwise,  as  said  City  may  deem  it  ad- 
visable to  work  at  and  to  be  used  to  complete  the 
"work  herein  described,  or  such  part  thereof  as  the 
Engineer  may  deem  necessary,  and  to  use  such  ma- 
terial as  may  be  found  upon  the  line  of  said  work 
and  to  procure  other  material  for  the  completion  of 
the  same  and  to  charge  the  expense  of  such  labor, 
material,  implements,  equipment,  tools,  etc.,  to  the 
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Contractor,  and  the  expense  so  charged  shall  be  de- 
ducted and  paid  by  the  City  out  of  such  money  as 
may  be  due,  or  may  at  any  time  thereafter  become 
due  to  the  Contractor  under  and  by  virtue  of  this 
Contract,  or  any  portion  thereof. 

The  Contractor  shall  familiarize  himself  with 
Ordinance  No.  335  of  the  City  of  Richmond,  pro- 
viding for  a  minimum  wage  of  $2.50  for  an  eight 
hour  day. 

Richmond,  California,  February  8,  1915. 

H.  D.  CHAPMAN, 

City  Engineer. 
Received  copy  of  within  answer  this  12th  day  of 
July,  1915. 

J.  K.  JOHNSON, 
Solicitor  for  Plaintiffs. 

[Endorsed]  :  Filed  Jul.  12,  1915.  W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [48] 


[Title  of  Court  and  Cause.] 

Opinion  Directing  Entry  of  Decree  in  Favor  of  Plain- 
tiffs Enjoining  Further  Dredging  and  Awarding 
Damages. 

J.  K.  JOHNSON  and  W.  P.  JOHNSON,  for 

Plaintiffs. 
D.  J.  HALL,  for  Intervenor,  City  of  Richmond. 
EARL  B.  WHITE,  for  Defendant. 

VAN  FLEET,  District  Judge : 

This  is  a  bill  to  enjoin  the  defendant  from  further 
proceeding  to  dredge  out  and  deepen  a  certain  water- 
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way  or  channel  traversing  lands  alleged  to  belong  to 
the  plaintiffs'  testator,  and  from  carrying  away  the 
earth  or  soil  therefrom,  as  constituting  a  wilf ull  and 
malicious  trespass  and  waste,  and  to  recover  damages 
for  the  waste  and  injury  already  done. 

The  answer  of  the  defendant  denies  any  owner- 
ship or  right  of  any  kind  in  the  plaintiffs  in  the  land 
involved,  and  sets  up  that  the  channel  in  question  is 
"known  and  designated  as  the  South  Channel  of  the 
San  Pablo  Canal,  all  within  the  city  limits  of  the 
city  of  Eichmond,  county  of  Contra  Costa,  State  of 
California,  and  that  said  channel  is  and  has  been  for 
many  years  last  past,  a  navigable  waterway,  with  a 
public  terminus,  connecting  the  said  city  of  Richmond 
with  the  San  Pablo  Bay  and  the  bay  of  San  Fran- 
cisco"; and  that  ''for  many  years  last  past  vessels 
engaged  in  commerce  have  navigated  and  traversed 
said  channel";  that  all  the  acts  done  and  committed 
by  defendant  of  which  complaint  is  made  have  been 
had  and  done  under  and  in  pursuance  of  a  contract 
theretofore  entered  into  between  defendant  and 
said  city  of  Richmond  whereby  "defendant  agreed 
to  dredge  a  channel  eighty  (80)  feet  wide,  in  and 
through  said  south  channel  of  said  San  Pablo  [49] 
Canal,  to  a  uniform  depth  of  eight  (8)  feet  below 
low  tide, ' '  and  that  the  work  of  dredging  said  channel 
was  being  done  by  defendant  "for  the  purpose  of  im- 
proving said  waterway  in  the  interest  of  commerce 
and  navigation,"  etc.  It  denies  that  plaintiffs  have 
suffered  any  damage  or  that  defendant  "  has  com- 
mitted any  wilfull  or  malicious  or  any  trespass  upon 
any  property  of  plaintiffs."  It  then  alleges,  as 
ground  of  affirmative  relief,  that  after  defendant  had 
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removed  approximately  22,000  cubic  yards  of  ma- 
terial from  said  channel  it  was  stopped  by  the  in- 
junction issued  herein  and  has  since  discontinued 
work  under  said  contract,  and  that  by  reason  of  such 
interruption  and  delay  in  its  work  defendant  has 
suffered  damages  on  its  part  for  which  it  asks  judg- 
ment against  the  plaintiffs. 

The  city  of  Richmond  was  permitted  to  file  a  bill 
of  intervention  in  which  it  alleges  that  the  channel 
in  question  is  a  natural  arm  of  San  Pablo  Bay,  which 
is  a  navigable  body  of  water  within  the  State;  "that 
the  depth  of  water  in  said  channel  varies  with  the 
rise  and  fall  of  the  tide,  and  that  at  ordinary  low 
tide  said  channel  has  a  minimum  depth  of  two  (2) 
feet,  and  at  ordinary  high  tide  has  a  minimum  depth 
of  eight  (8)  feet";  and  after  alleging  substantially 
in  the  terms  set  up  in  the  answer  the  navigation  of 
said  channel  during  recent  years  between  other 
points  and  the  city  of  Richmond,  it  is  alleged  that 
in  order  to  improve  the  navigability  of  the  channel 
and  render  it  more  suitable  for  conmierce  "it  be- 
came and  is  necessary  to  deepen  said  channel 
throughout  its  entire  length  and  to  a  width  of  eighty 
(80)  feet,  to  a  depth  of  eight  (8)  feet  at  ordinary 
low  tide."  It  is  alleged  "that  the  city  of  Richmond 
has  a  population  of  20,000  or  upwards,  and  contains 
within  its  limits  a  large  number  of  extensive  manu- 
facturing plants  and  industries;  that  it  is  essential 
for  the  best  interests  of  the  city  of  Richmond,  its  iq- 
habitants  and  the  public  generally,  that  the  navi- 
gability [50]  of  said  channel  be  improved  and  in- 
creased as  aforesaid,  thereby  affording  better  trans- 
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portation  facilities  for  the  city  of  Richmond,  its  in- 
habitants and  the  public  generally."  It  admits  the 
entering  into  the  contract  as  set  up  by  defendant 
for  the  deepening  and  widening  of  the  channel,  and 
alleges  that  it  has  procured  for  that  purpose  a  per- 
mit from  the  War  Department  of  the  United  States 
for  such  improvement.  It  denies  any  right  or  title 
in  plaintiffs  in  or  to  the  premises  involved,  or  that 
any  soil  or  other  thing  of  value  is  being  taken  from 
plaintiffs'  property. 

In  response  to  the  bill  of  intervention  the  plaintiffs 
filed  an  answer  denying  all  its  allegations  as  to  the 
navigability  or  commercial  value  of  said  channel,  and 
alleging  that  the  intervenor  and  the  Standard  Oil 
Company  of  California  have  entered  into  a  contract 
*' whereby  it  was  agreed  that  the  city  of  Richmond 
should  cause  the  dirt  or  soil  dredged  or  taken  from  the 
property  of  plaintiffs  to  be  deposited  upon  the  prop- 
erty of  the  Standard  Oil  Company  of  California,  and 
that  it  should  pay  to  the  city  of  Richmond  ten  and 
74/100  cents  per  cubic  yard  therefor,  that  being  the 
exact  price  that  the  city  of  Richmond  agreed  to  pay 
the  defendant  herein.  North  American  Dredging  Com- 
pany of  Nevada  for  dredging  said  alleged  channel 
as  aforesaid,  and  that  the  aim  and  purpose  of  said 
agreement  between  the  Standard  Oil  Company  and 
the  city  of  Richmond  was  that  the  Standard  Oil 
Company  should  pay  for  said  dredging,  and  thereby 
receive  and  obtain  the  property  of  plaintiffs  without 
paying  them  therefor. ' '  And  it  is  alleged  that  if 
said  channel  is  deepened  in  accordance  with  the  con- 
tract between  the  intervenor  and  the  defendant  "it 
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will  enable  the  Standard  Oil  Company  of  California 
to  obtain  a  waterway  to  the  San  Pablo  Bay  over  and 
across  and  upon  the  land  and  property  of  plain- 
tiffs." There  is  a  further  allegation  that  the  city 
contemplates  using  the  dredged  channel  as  [51] 
an  open  sewer;  but  no  evidence  was  offered  on  the 
subject  and  it  may  be  disregarded. 

The  evidence  shows  that  the  channel  in  question, 
which  is  about  a  mile  in  length,  runs  in  its  entire 
course  through  a  tract  of  salt  marsh  or  tide  land 
comprising  some  500  acres  more  or  less,  having  its 
northerly  boundary  on  San  Pablo  Bay,  and  extend- 
ing southerly  for  a  distance  of  a  mile,  more  or  less, 
between  a  natural  waterway  known  as  San  Pablo 
Canal  or  Creek,  which  borders  it  on  the  east,  and  the 
potrero  or  highlands,   constituting  the   San   Pablo 
peninsula,  on  the  west.     This  land  was  acquired  by 
Dr.  Tewksbury,  the  grandfather  of  the  plaintiffs,  in 
the  early  '70 's  by  grant  from  those  holding  patents 
from  the   State  under  the   State  Tide  Land  Act, 
(Stats.  1867-8,  p.  716;  Stats.  1869-70,  p.  541);  and 
the  title  has  been  regularly  transmitted  to  plaintiffs* 
testator,  in  whose  estate  it  now  rests.     Like  all  lands 
of  its  character  on  the  margins  of  the  sea,  its  bays 
and  inlets,  it  is  subject  to  tidal  action,  being  largely 
submerged  at  flood  tide  and  mostly  exposed  at  its 
lower  stages.     As  disclosed  on  the  map,  and  by  a 
personal  inspection  made  by  the  Court,  it  is  inter- 
sected by  many  tidal  sloughs  or  creeks,  cut  by  the 
flux  and  recession  of  the  waters  of  the  bay  in  their 
diurnal  flow,  some  of  them  of  considerable  magni- 
tude and  others  dwindling  to  mere  ditches  or  rivu- 


60      North  American  Dredging  Co.  of  Nevada 

lets.  At  the  height  of  the  tide  many  of  these  sloughs 
have  a  considerable  depth  of  water,  while  at  its  low- 
est stages,  in  most  of  them,  the  mud  bottom  lies 
exposed,  or  practically  so.  The  particular  channel 
in  controversy  branches  from  San  Pablo  Canal  or 
Creek,  a  stream  of  much  greater  magnitude,  a  short 
distance  south  from  where  the  latter  debouches  from 
the  marsh  land  into  San  Pablo  Bay,  and  thence 
winds  its  way  in  a  general  southerly  direction 
throughout  the  length  of  the  tract  of  land  above- 
'described.  It  varies  in  width  and  depth,  being  in 
its  [52]  lower  reaches  as  wide  as  100  feet  or  over, 
and  narrowing  somewhat  farther  south ;  with  a  depth 
dependent  upon  the  state  of  the  tide  of  from  two 
feet  or  less  at  low  tide  in  its  shallowest  parts  toward 
the  south,  to  approximately  seven  or  eight  feet  at 
its  flood,  and  deepening  somewhat  as  it  flows  to  its 
'mouth  and  enters  the  San  Pablo  Canal. 

Neither  the  channel  nor  the  land  underlying  it 
was  excepted  from  the  grant  by  the  State  to  its 
patentees  of  the  tide  lands  through  which  it  runs, 
nor  in  the  deeds  from  the  latter  conveying  the  title 
to  plaintiffs'  ancestor,  nor  is  the  channel  in  any  way 
referred  to  or  mentioned  in  said  conveyances;  nor, 
so  far  as  appears,  has  it  ever  been  meandered  by  the 
State  or  designated  among  the  streams  or  water- 
ways declared  navigable  in  its  statutes.  While  re- 
ferred to  in  the  answer  as  the  "South  Channel  of 
San  Pablo  Canal,"  it  bears  no  name  or  designation 
on  the  official  map.  At  the  time  Dr.  Tewksbury  ac- 
quired these  tide  lands  and  for  many  years  there- 
after  there   was   no   settlement   in   the   inmiediate 
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neighborhood,  the  contiguous  highlands  being  de- 
voted to  farming  and  grazing,  for  which  latter  pur- 
pose the  marsh  lands  were  included  so  far  as  avail- 
able. It  was  for  this  purpose,  apparently,  that  Dr. 
Tewksbury  acquired  the  marsh  lands.  He  owned  a 
large  acreage  in  the  adjacent  highlands,  and  the  evi- 
dence shows  that  shortly  after  the  acquisition  of  the 
marsh  lands  he  constructed  a  dyke  across  them  near 
their  northern  boundar)^  to  keep  out  the  tide  and 
render  the  land  more  available  for  pasturage — much 
of  the  grasses  growing  thereon  making  good  food 
when  the  waters  w^ere  kept  out.  This  dyke,  but  for 
a  tide-gate  therein,  was  built  solidly  across  the 
channel  in  question,  and  the  evidence  tends  to  show 
that  it  w^as  maintained  for  many  years — as  late  as 
1901 — in  a  condition  efficient  to  restrain  the  influx 
of  the  tide  and  render  the  lands  more  available  for 
pasturage  of  cattle.  [53]  Since  then  the  dyke  has 
largely  disappeared  and  no  longer  obstructs  the 
channel,  although  evidence  of  its  existence  remains. 
During  all  these  years,  while  San  Pablo  Canal  was 
navigated  to  some  extent,  the  channels  and  sloughs 
intersecting  these  lands,  including  the  one  in  contro- 
versy, were  never  used  or  regarded  as  available  for 
any  species  of  navigation  other  than  for  duck  boats 
or  punts  for  hunting  and  fishing;  no  larger  craft 
ever  attempting  to  traverse  them.  This  condition 
continued  down  to  about  the  year  1900  or  a  little 
later.  About  that  time  the  Santa  Fe  Railroad  deter- 
mined on  Point  Richmond  as  a  terminus  on  San 
Francisco  Bay,  and  immediately  thereafter  the  town 
or  city  of  Richmond  sprang  up.     The  latter  is  built 
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upon  the  highlands  to  the  south  and  west  of  the 
marsh  lands  in  question,  and  these  highlands  ex- 
tending northerly  in  a  peninsula  terminating  in 
San  Pablo  Point  partially  divide  the  waters  of  San 
Pablo  Bay  from  the  bay  of  San  Francisco,  of  which 
it  constitutes  an  arm.  When  incorporated  some 
years  since  the  corporate  limits  of  the  town  were 
made  to  include  this  body  of  tide  lands,  but  the  latter 
remains  unreclaimed  and  unimproved  except  by  the 
Standard  Oil  Company  as  hereinafter  stated.  Th6 
town  has  now  grown  to  a  place  of  considerable  popu- 
lation and  commercial  importance,  with  a  deep  water 
harbor  on  the  eastern  shore  of  the  bay  of  San  Fran- 
cisco. 

Some  years  since  the  Standard  Oil  Company  of 
California  established  a  refining  plant  at  Richmond, 
its  site  covering  a  considerable  acreage  of  highland 
and  including  a  portion  of  tide  or  marsh  land  pur- 
chased by  it  from  plaintiffs'  testator  off  the  south- 
erly end  of  the  tract  above-described.  At  that  time 
the  slough  or  channel  in  question  continued  into  or 
through  the  portion  of  the  marsh  land  acquired  by 
the  Oil  Company,  but  the  latter  has  since  built  a 
levee  or  bulkhead  across  the  channel  and  along  the 
northern  boundary  of  its  marsh  lands,  and  has 
either  wholly  or  partially  filled  in  the  channel  where 
it  crosses  its  land.  [54]  Immediately  north  of  the 
marsh  land  sold  to  the  Oil  Company  is  an  unim- 
proved strip  of  land  about  200  feet  wide,  sold  by  the 
plaintiffs'  predecessors  to  the  Belt  Line  Railroad, 
which  narrow  strip  runs  across  the  marsh  between 
the  lands  of  the  Oil  Company  and  the  present  hold- 
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ings  of  the  plaintiffs,  forming  the  southerly  boundary 
of  the  latter  and  the  northerly  boundary  of  the 
former. 

It  is  only  since  the  establishment  of  the  Oil  Com- 
pany's Works  that  any  effort  has  been  made  to  navi- 
gate the  channel  by  craft  of  burden,  and  the  evidence 
shows  in  that  regard  that  upon  some  few  occasions 
power  boats  and  scows  of  light  draft  have  been  taken 
up  through  San  Pablo  Creek  or  Canal  and  into  this 
channel  on  the  flood  tide,  carrying  some  small  amount 
of  material  for  the  use  of  the  Oil  Company;  but  it 
was  found  that  excepting  at  such  periods  of  high 
tide,  it  was  impracticable  to  put  the  channel  to  such 
use  without  deepening  it  for  the  purpose.  Accord- 
ingly the  dredging  work  which  the  bill  seeks  to  stop 
was  commenced  in  1915  as  the  result  of  an  arrange- 
ment between  the  Oil  Company  and  the  city,  whereby 
the  latter  contracted  with  the  defendant  to  do  the 
w^ork  of  dredging  the  channel  as  set  forth  in  the 
pleadings,  and  the  Oil  Company,  in  consideration  of 
the  removed  soil  being  deposited  on  its  land  within 
its  levee  or  bulkhead,  contracted  with  the  city  to 
pay  it  the  same  price  per  yard  for  the  material 
which  the  city  was  to  pay  the  defedant  for  its 
removal.  Upon  the  theory  that  the  channel  con- 
stituted a  public  navigable  waterway,  and  its  im- 
provement a  benefit  to  navigation,  a  permit  from 
the  officers  of  the  War  Department  for  the  prosecu- 
tion of  the  work  was  procured.  The  dredging  opera- 
tions were  commenced  at  the  levee  or  bulkhead  of 
the  Oil  Company  w^orking  northerly,  and  some  900 
feet  or  over  of  the  channel  at  the  south  end  had  been 
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dredged  and  about  22,000  cubic  yards  of  material 
removed  when  stopped  by  the  preliminary  injunction 
procured  by  the  plaintiff. 

1.  The  presentation  of  the  case  by  the  defendant 
and  the  [55]  intervenor  proceeds  largely,  if  not 
entirely,  upon  the  theory  that  its  determination  turns 
solely  upon  the  question  whether  the  channel  in- 
volved is  a  navigable  waterway,  which  they  afi&rm 
it  to  be,  and  as  such  subject  to  improvement  by  the 
authorities  for  the  benefit  of  commerce  and  navi- 
gation. Of  course  if  it  is  a  navigable  stream  there 
can  be  no  question  that,  whatever  may  be  the  rights 
of  the  plaintiffs  as  riparian  proprietors  in  the  land 
underlying  the  stream  below  mean  high  water  line, 
they  are  held  in  subordination  to  the  public  right 
of  navigation,  and  the  coincident  right  to  employ  all 
appropriate  means  to  improve  the  channel  for  such 
purpose.  Willink  vs.  United  States,  240  U.  S.  572 ; 
Greenleaf  Johnson  Lumber  Co.  vs.  Garrison,  237 
U.  S.  251.  But  under  the  circumstances  disclosed 
here  as  to  the  arrangement  under  which  the  work 
sought  to  be  enjoined  is  being  done  and  the  dredged 
material  disposed  of,  a  question  arises  whether  the 
rights  of  the  plaintiffs  are  not  being  unlawfully  in- 
vaded independently  of  the  consideration  whether 
the  channel  in  question  is  or  is  not  navigable.  That 
the  evidence  is  sufficient  to  show  a  valid  legal  title 
in  the  plaintiffs  to  the  land  through  which  it  runs, 
including  the  soil  underlying  the  channel  itself,  is  not 
challenged  in  the  argument,  nor  is  the  proposition 
open  to  dispute.  (Knudson  vs.  Kearney,  171  Cal. 
250,  and  cases  there  cited.)     Nor  is  there  any  ques- 
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tion  that  it  is  for  the  State  to  determine  whether 
she  will  part  with  the  title  to  the  lands  underlying 
her  waters,  navigable  or  otherwise,  and  vest  it  in 
private  ownership.  Donnelly  vs.  United  States,  228 
U.  S.  243.  In  that  case  it  is  said  (p.  261)  :  ''In 
Barney  v.  Keokuk,  94  U.  S.  324,  388,  it  was  held 
that  it  is  for  the  States  to  establish  for  themselves 
such  rules  of  property  as  they  may  deem  expedient 
with  respect  to  the  navigable  waters  within  their 
borders  and  the  riparian  lands  adjacent  thereto. 
.  .  .  If  they  choose  to  resign  to  the  riparian  pro- 
prietor rights  which  properly  belong  to  them  in  their 
sovereign  capacity,  it  is  not  for  others  to  raise  objec- 
tions." And  it  is  further  [56]  said  (page  262): 
*'But  it  results  from  the  principles  already  referred 
to  that  what  shall  be  deemed  a  navigable  water 
within  the  meaning  of  the  local  rules  of  property  is 
for  the  determination  of  the  several  States.  Thus 
the  State  of  California,  if  she  sees  fit  may  confer 
upon  the  riparian  owners  the  title  to  the  bed  of  any 
navigable  stream  within  her  borders." 

Such  being  the  law,  we  may  assume  for  present 
purposes  that  this  is  a  navigable  waterway,  for  it 
nevertheless  appears  that  the  plaintiffs  own  the  soil 
underlying  it  to  the  same  extent  and  by  precisely  the 
same  title  as  they  hold  the  riparian  lands  upon  its 
banks,  subject  only  as  to  the  submerged  soil  that 
their  right  is  subordinate  to  the  right  of  navigation, 
which  may  require  its  removal  for  the  improvement 
of  the  stream.  But  none  of  the  cases  hold,  and  it  is 
not  the  law,  that  for  such  purpose  more  than  an- 
other the  soil  of  the  riparian  proprietor  may  be 
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taken  and  carried  away  without  his  coi;jsent  and 
without  compensation  and  transferred  to  another  in 
private  ownership.  And  yet  that  is  what  is  being 
done  under  the  arrangement  by  which  the  work  in 
this  instance  is  being  carried  out — the  soil  of  plain- 
tiffs being  taken  and  deposited  on  the  land  of  the 
Standard  Oil  Company  for  the  betterment  of  the 
latter.  It  is  not  a  question  of  the  value  of  the  thing 
taken,  but  one  of  ownership — of  property  rights. 
Whatever  the  value  may  be,  property  cannot  be  thus 
taken  without  compensation. 

It  would  seem,  therefore,  that  the  plaintiffs  are 
entitled  to  have  the  removal  and  appropriation  of 
their  soil,  as  disclosed  in  the  evidence,  stopped,  in- 
dependently of  the  question  of  the  navigability  of 
the  stream. 

2.  But  do  the  facts  show  this  channel  to  be  a 
navigable  waterway  in  the  sense  and  for  the  purpose 
contended  for  ?  This  is  largely  a  question  of  fact  to 
be  determined  from  the  character  of  the  stream,  its 
situation  and  availability  as  a  highway  of  [57] 
commerce,  and  the  other  surrounding  circumstances 
affecting  the  question.  While  courts  take  judicial 
cognizance  of  the  navigable  character  of  large  and 
well-known  bodies  of  water,  like  our  Great  Lakes, 
or  of  streams  like  the  Mississippi  or  Ohio,  as  to  those 
of  a  more  insignificant  character,  the  history  and 
nature  of  which  are  less  known,  the  fact  of  naviga- 
bility must  be  established  by  evidence,  and  the  bur- 
den of  proof  rests  on  the  party  asserting  that  char- 
acter. Harrison  vs.  Fite,  148  Fed.  781.  The  mere 
depth  of  water  will  not  place  a  stream  in  the  cate- 
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gory  of  a  navigable  waterway,  other  essentials  being 
absent;  nor,  on  the  other  hand,  will  the  want  of 
depth  or  capacity  in  part  of  its  course  take  a  stream 
out  of  that  category  if  the  other  characteristics  are 
present.  Nor  does  the  mere  fact  that  it  is  a  stream 
in  which  the  tide  ebbs  and  flows  necessarily  tend  to 
any  extent  to  demonstrate  its  navigable  character. 
As  stated  by  Chief  Justice  Shaw  in  Rowe  vs.  The 
Granite  Bridge  Company,  21  Pick.  344 : 

"It  is  not  every  ditch  in  which  the  salt  water 
ebbs  and  flows,  through  the  extensive  salt 
marshes  along  the  cost,  and  which  serve  to  ad- 
mit and  drain  off  the  salt  water  from  the 
marshes,  which  can  be  considered  a  navigable 
stream.  Nor  is  it  every  small  creek,  in  which 
a  fishing  skiff  or  gunning  canoe  can  be  made  to 
float  at  high  water,  which  is  deemed  navigable. 
But  in  order  to  have  this  character,  it  must  be 
navigable  to  some  purpose,  useful  to  trade  or 
agriculture.  It  is  not  a  mere  possibility  of  be- 
ing used  under  some  circumstances,  as  at  extra- 
ordinary high  tides,  which  will  give  it  the  char- 
acter of  a  navigable  stream,  but  it  must  be 
generally  and  commonly  useful  to  some  purpose 
of  trade  or  agriculture." 
The  essentials  of  a  navigable  stream  or  waterway 
are  thus  stated  by  the  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  in  Harrison  vs.  Fite,  supra : 

"To  meet  the  test  of  navigabilit}^  as  under- 
stood in  the  American  law  a  water  course  should 
be  susceptible  of  use  for  purposes  of  commerce 
or  possess  a  capacity  for  valuable  floatage  in  the 
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transportation  to  market  of  the  products  of  the 
country  through  which  it  runs.  It  should  be  of 
practical  usefulness  to  the  public  as  a  public 
highway  in  its  natural  state  and  without  the 
aid  of  artificial  means.  A  theoretical  or  poten- 
tial navigability,  or  one  that  is  temporary,  pre- 
carious and  [58]  unprofitable,  is  not  suffi- 
cient. .  .  .  Mere  depth  of  water,  without 
profitable  utility,  will  not  render  a  water  course 
navigable  in  the  legal  sense,  so  as  to  subject  it  to 
public  servitude,  nor  will  the  fact  that  it  is  suf- 
ficient for  pleasure  boating  or  to  enable  hunters 
or  fishermen  to  float  their  skiffs  or  canoes.  To 
be  navigable  a  water  course  must  have  a  useful 
capacity  as  a  public  highway  of  transporta- 
tion. ' ' 

In  People  vs.  Economy  Light  &  Power  Co.,  89 
N.E.  760,  768,  it  is  said: 

"To  hold  that   the    State    can,    by    artificial 
means,  make  a  stream  navigable  which  in  a  state 
of  nature  is  not  navigable,  and  thereby  deprive 
riparian  owners  of  their  property  rights  in  the 
bed  of  the  stream,  is  simply  to  say  that  private 
property  may  be  taken  for  public  use  without 
compensation." 
See  also  Chisolm  vs.  Caines,  67  Fed.  285;  Loevy 
vs.  United  States,  177  U.  S.  621;  Wilson  vs.  Priek- 
ett,  139  Pac.  754. 

In  his  work  on  Irrigation  and  Water  Rights  Mr. 
Kinney,  treating  of  navigable  waters,  states  (Vol.  1, 
p.  570)  the  principle  that,  "A  stream  which  can  only 
be  made  navigable  or  floatable  by  artificial  means  is 
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not  a  public  highway."  And  at  page  567  the  author 
says:  "In  order  to  be  a  public  body  of  water,  it 
must  be  accessible  to  the  public,  and  have  a  terminus 
by  which  the  public  can  enter  it  and  another  from 
which  they  can  leave  it.  Hence,  creeks  which  open 
in  navigable  waters,  but  merely  lead  into  private 
lands  are  not  public  navigable  waters." 

When  these  principles  are  applied  to  the  facts  in 
this  case  it  is  quite  apparent,  I  think,  that  the  latter 
are  lacking  in  several  essentials  required  to  consti- 
tute this  slough  a  public  navigable  waterway.  As  w^e 
have  seen,  it  has  never  been  in  fact  navigated  in  any 
true  sense,  and  has  not  been  treated  or  considered, 
either  by  the  public  or  by  the  State,  as  capable  of 
navigation.  While  this  lack  of  recognition  by  the 
State  is  not  conclusive.,  it  is  nevertheless  not  without 
potency  as  a  fact  in  its  bearing  on  the  question,  since 
it  is  not  to  be  lightly  presumed  that  the  State  will 
part  with  its  title  to  property  of  known  or  recognized 
value  for  public  use.  But,  in  the  next  place,  the  con- 
ceded necessity  of  the  work  sought  to  be  prosecuted 
is  a  [59]  recognition  that  the  channel  is  not  sus- 
ceptible of  being  navigated  in  its  present  state  with- 
out artificial  aid.  And  the  facts,  I  think,  sufficiently 
demonstrate  that  this  work,  instead  of  being  in- 
tended for  the  improvement  of  a  navigable  stream, 
is  really  intended  to  render  navigable  a  stream  not  so 
in  its  natural  state.  Nor  does  the  evidence  show  that 
the  channel  is  or  wall  be  in  any  true  sense  useful  to 
the  public  for  the  purpose  of  navigation.  It  is  true 
it  is  now  within  the  corporate  limits  of  the  City  of 
Richmond,  which  in  that  sense  may  be  said  to  con- 
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stitute  a  public  terminus.  But,  as  the  evidence 
shows,  it  lies  only  at  its  "back  door,"  so  to  speak, 
runs  wholly  through  private  property,  and  is  so  situ- 
ated that  its  use  is,  and  so  far  as  appears  can  be, 
available  only  to  the  Oil  Company,  and  the  Belt  Rail- 
road, should  the  latter  see  fit  to  construct  an  ap- 
proach. It  is  not  accessible  or  available  to  the 
public  nor  to  any  other  private  industry,  the  evidence 
showing  that  the  nearest  established  street  of  the 
town  is  at  least  a  quarter  of  a  mile  from  its  southern 
terminus.  Under  the  principles  above  stated,  I  am 
satisfied  that  the  Court  would  not  be  justified  upon 
the  facts  in  holding  this  channel  to  be  a  navigable 
stream. 

It  results  that  a  decree  must  go  in  favor  of  the 
plaintiffs  enjoining  the  further  prosecution  of  the 
work  in  question,  and  awarding  them  such  damages 
as  they  may  have  suffered,  with  their  costs.  Should 
the  amount  of  the  damages  not  be  agreed  upon  a  ref- 
erence may  be  had  for  its  ascertainment. 

[Endorsed] :  Filed  August  28,  1916,     Walter  B. 
Maling,  Clerk.     [60j 


[Title  of  Court  and  Cause.] 

Interlocutory  Decree. 

This  cause  came  on  to  be  heard  at  this  term  and  was 
argued  by  counsel;  and  thereupon  upon  considera- 
tion thereof,  it  was  ordered,  adjudged  and  decreed 
as  follows,  viz : 

That  the  defendant,  North  American  Dredging 
Company  of  Nevada,  a  corporation,  and  the  inter- 
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venor,  City  of  Richmond,  a  municipal  corporation, 
and  their  and  each  of  their  officers,  agents,  servants, 
employees  and  attorneys  be,  and  they  and  each  of 
them  hereby  are,  and  is,  enjoined  from,  and  they  and 
each  and  everyone  of  them  do  desist  and  refrain 
from  cutting,  dredging  or  excavating  any  ditch  or 
canal  or  carrying  away  the  dirt  or  soil  upon  the  prop- 
erty of  the  plaintiffs  and  described  as  all  of  that  cer- 
tain land  and  real  property  situated  in  the  County 
of  Contra  Costa,  State  of  California,  and  described 
as  being  a  portion  of  Survey  No.  190,  Swamp  and 
Overflowed  Lands  in  S.  ¥2  Sections  10  and  11,  W.  I/2 
Section  14,  N.  1/2  S.  W.  14  Section  14  and  E.  1/0  Sec- 
tion 15,  all  in  Township  1  N.,  R.  5  W.,  Mount  Diablo 
Base  and  Meridian,  and  containing  342.10  acres  more 
or  less. 

Also  all  of  the  salt  marsh  and  tide  land  which  lies 
upon  the  westerly  side  of  a  certain  slough  or  tide 
creek  known  as  "Peter  Davis  Creek"  situated  in 
Contra  Costa  County  and  which  is  embraced  in  Sur- 
vey No.  5  of  Contra  Costa  County  for  State  salt 
marsh  and  tide  lands.  Said  lands  being  more  par- 
ticularly^ described  as  follows,  to  wit : 

The  fractional  S.  W.  1/4  of  the  S.  W.  14  of  Section 
2,  and  the  West  1/2  of  the  N.  W.  1/1  oi  Section  Eleven 
(11)  in  Township  1  North,  Range  5  West,  Mount 
Diablo  Meridian. 

Also  Surveys  No.  6  and  7  State  Tide  Lands,  Con- 
tra Costa  County,  Township  No.  1  North,  Range  No. 
5  West,  Mount  Diablo  [61]  Meridian ;  Section  No. 
3;  and  10  Being  the  fractional  S.  E.  14,  fractional 
S.  W.  1/4  of  Section  3  and  fractional  N.  E.  14  and 
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fractional  N.  W.  i/4  of  Section  10,  more  particularly 
described  in  field-notes  of  said  survey  as  follows :  All 
the  tide  land  lying  between  the  U.  S.  meander-line 
and  the  shore  of  San  Pablo  Bay  in  the  southwest 
quarter  of  Section  Three  and  in  the  northwest  quar- 
ter of  Section  Ten,  Township  One  North,  Range 
Five  West,  Mount  Diablo  Meridian,  containing 
Thirty-eight  2/100  acres ;  and  all  the  tide  land  lying 
between  the  U.  S.  meander-line  and  San  Pablo  Bay 
and  Slough  in  the  southeast  quarter  of  Section  Three, 
and  in  the  northeast  quarter  of  Section  Ten,  Town- 
ship One  North,  Range  Five  West,  Mount  Diablo 
Meridian,  containing  one  hundred  and  eighty-seven 
71/100  acres,  and  containing  in  both  surveys  two 
hundred  and  twenty-five  72/100  acres,  being  more 
fully  described  in  Tide  Land  Surveys  No.  6  and  7 
Contra  Costa  County. 

And  it  is  further  ordered  that  an  accounting  of  the 
loss  and  damage  suffered  by  plaintiffs  by  reason  of 
the  acts  of  defendant  and  intervenor  be  referred  to 
Harry  M.  Wright,  Esq.,  Master  in  Chancery,  to  hear 
testimony  as  to  such  loss  and  damage,  and  to  take  an 
accounting  thereof,  and  report  the  same  together 
wdth  his  findings  thereon  to  the  Court,  and  also  that 
plaintiffs  have  and  recover  judgment  for  their  costs 
in  this  behalf  expended. 

Dated  September  1st,  1916. 

WM.  C.  VAN  FLEET, 
Judge  of  the  District  Court. 

[Endorsed] :  Filed  and  entered  September  1, 
1916.  Walter  B.  Maling,  Clerk.  By  J.  A.  Schaert- 
zer.  Deputy  Clerk.     [62] 
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Proceedings  Had   Before   Honorable  Wm.  C.  Van 

Fleet,  Judge. 

Commencing  on  Friday,  December  ITth,  1915. 

J.  K.  Johnson,  appearing  as  solicitor  for  plaintiffs, 
and  Earl  D.  White,  appearing  as  solicitor  for  defend- 
ant "and  D.  J.  Hall,  appearing  as  solicitor  for  inter- 
venor. 

Thereupon  the  following  proceedings  were  had : 

Plaintiffs  offered  and  Court  admitted  evidence  of 
plaintiffs'  title  to  the  land  and  property  described 
in  the  amended  bill  of  plaintiffs'  on  file  herein  and 
proved  their  title  to  the  said  land  described  in  said 
amended  bill  of  complaint  as  set  forth  in  amended 
bill  of  complaint,  with  the  exception  of  the  strip  of 
land  about  one  hundred  or  two  hundred  feet  wide 
owned  by  the  Belt  Railroad  Company,  running  across 
the  lands  of  plaintiffs  and  coming  out  near  the  point 
marked  "No.  20"  on  a  map  admitted  in  evidence  and 
marked  "Plaintiffs'  Exhibit  10." 

Testimony  of  Lucio  M.  Mintzer,  for  Plaintiffs. 

LUCIO  M.  MINTZER,  being  first  duly  sworn,  as 
a  witness  on  behalf  of  plaintiffs,  testified  as  follows : 

I  am  one  of  the  plaintiffs  in  this  case  and  reside  in 
San  Francisco.  I  know  the  situation  of  the  land  de- 
scribed in  our  amended  bill,  the  description  referred 
to  in  the  evidence  and  deeds  of  conveyance  just  read 
in  court.  I  recognize  what  the  map  now  shown  me 
refers  to.  The  Standard  Oil  property  is  located 
down  on  this  section  here  (indicated  by  the  letter 
*'A").     The  location  of  the  tract  of  land  referred  to 
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(Testimony  of  Liicio  M.  Mintzer.) 
in  our  Amended  Bills  is  west  of  this  slough,  which  I 
marked  "B."  running  up  to  the  shore   line  bay. 
They  include  the  shaded  portion  west  of  the  slough 
which  I  have  marked  "B,"  and  east  of  what  is  known 
as  "Potrero"  on  this  map.     [63]     The  shaded  por- 
tion is  the  property  described  in  our  Amended  Bill. 
The  slough  which  defendant  has  attempted  to  dre'dge 
is  about  half  way  between  the  slough  marked  "B" 
and  the  ''Potrero.     It  is  indicated  on  the  map  with 
the  letter  "C."     Our  holdings  are  all  of  this  shaded 
line  north  of  the  Standard  Oil  holdings  and  west  of 
the  slough  "B,"  east  of  the  "Potrero,"  with  the  ex- 
ception of  the  strip  here  which  is  owned  by  the  Belt 
Railroad  Company.     I  think  this  strip  is  100  or  200 
feet  wide.     It  comes  across  about  as  far  as  this  slough 
and  then  it  comes  up  to  the  north  and  comes  out  at 
about  that  point  there  which  I  wall  mark  on  this  em- 
bankment "No.  20."     It  is  the  Richmond  Belt  Line 
right  of  way,  but  there  is  nothing  constructed  on  it. 
(Map  is  here  offered  in  evidence  and  marked  "Ex- 
hibit 10 ' '  for  the  purpose  of  illustration. )     The  char- 
acter of  the  land  which  I  have  indicated  to  the  Court 
and  which  is  described  in  our  Amended  Bill  is  marsh 
land.     I  saw  this  property  in  the  month  of  May,  1915. 
I  saw  the  defendant 's  dredger  on  the  land ;  I  am  not 
sure,  it  was  in  May  or  it  was  either  in  the  latter  part 
of  April  or  May.     I  saw  the  dredger  in  the  slough 
which   runs  through   this  land,  the  land  in  suit,  I 
saw  the  dredger  not  at  work,  but  I  saw  it  there  before 
we  filed  the  suit.     The  dredger  was  standing  on  the 
bottom  of  the  slough,  on  the  mud  you  might  say.     It 
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(Testimony  of  Lucio  M.  Mintzer.) 
was  not  working  at  the  time  I  saw  it.     There  was  a 
pile  of  mud  and  apparently  gravel  or  rock  that  ap- 
peared to  have  been  taken  out  by  this  dredger  and 
put  on  the  ground  of  the  Standard  Oil  Company. 

Cross-examination. 

The  character  of  the  land  adjacent  and  on  either 
side  of  the  canal  that  empties  into  the  channel,  which 
I  have  marked  "C,"  was  mud.  I  don't  know 
whether  it  was  very  deep  mud,  but  there  was  mud 
there  in  which  were  growing  tules  and  other  kinds  of 
marsh  grass.  The  water-way  "C"  flows  into  what 
is  known  as  San  Pablo  Creek,  I  think.  San  Pablo 
Creek  flows  into  San  Pablo  Bay.     [64] 

The  COURT.— The  Court  will  take  judicial  cog- 
nizance of  that,  that  is  an  arm  of  San  Francisco 
Bay. 

The  tide  does  not  ebb  and  flow  over  all  of  the  land 
adjacent  to  the  water-way,  marked  "C,"  except 
one  time  I  saw  a  lot  of  land  under  water  and  that  was 
after  a  very  heavy  rain  in  March  1913 ;  at  that  time 
the  whole  marsh  there  was  covered  with  water.  The 
tide  does  not  cover  this  marsh  land  daily  at  flood.  It 
is  above  the  ordinary  flow  of  the  tide.  All  of  it  with 
the  exception  of  some  of  these  sloughs  around  here 
which  high  tide  does  get  into.  I  have  never  seen  this 
land  entirely  submerged  with  water  at  ordinary  high 
tide.  I  should  say  from  what  I  have  seen  of  it,  and 
I  have  seen  it  at  very  high  tide,  that  it  is  not.  I 
would  not  say  that  the  tide  ebbs  and  flows  over  the 
entire  length  of  the  water-way  up  to  the  line  of  the 
Richmond  Belt  Railroad.     I  have  never  seen  it  that 
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(Testimony  of  Lucio  M.  Mintzer.) 
way.  When  I  saw  the  dredger  in  this  slough  I 
should  say  it  was  between  two  and  three  hundred  feet 
of  the  land  of  the  Standard  Oil  Company.  I  will  in- 
dicate its  position  on  the  map  and  mark  it  "D."  I 
think  this  was  about  April  1915,  I  was  on  this 
slough  marked  ''C"  possibly  the  first  time  in  1912  or 
1913.  I  have  not  had  much  knowledge  of  it,  I  do 
not  know  its  character  as  to  navigability.  I  have 
never  seen  any  vessels  running  up  there  before  I  saw 
this  dredger  in  there.  This  canal  which  I  have  des- 
ignated as  "C"  extends  from  San  Pablo  Creek 
through  our  land  and  on  beyond  the  property  of  the 
Richmond  Belt  Line  Railroad  to  the  property  of  the 
Standard  Oil  Company,  which  I  have  designated 
here  as  "A." 

Testimony  of  John  H.  Nicholl,  for  Plaintiffs. 

JOHN  H.  NICHOLL  being  first  duly  sworn  as  a 
witness  on  behalf  of  plaintiifs,  testified  as  follows : 

I  reside  in  Oakland;  I  was  born  in  San  Leandro, 
C'al.     I  have  been  acquainted  with  the  locality  now 
known  as  the  city  of  Richmond  and  San  Pablo  basin, 
San  Pablo  Canal  in  Contra  Costa     [65]    County,  and 
with  the  property  in  that  locality  all  my  life.    I  recog- 
nize this  map  now  shown  me,   marked   "Sale   Map 
11"  salt  marsh  and  tide  lands  situated  in  the  counties 
of  Alameda  and  Contra  Costa,  State  of  California. 
This  map  is  my  property;  it  indicates  the  property 
near  what  is  now  the  city  of  Richmond  and  is  located 
in  the  city  of  Richmond  in  or  about  the  San  Pablo 
Canal.     I  know  this   property   in   controversy.     I 
knew  Dr.  Tewksbury.     I  know  the  property  that  he 
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had  in  the  Rancho  de  San  Pablo  and  also  the  land  in 
the  marsh  east  of  that  and  between  the  horns  of  the 
San  Pablo  Rancho.  When  I  was  a  small  boy  I  used 
to  hunt  on  the  marsh  property.  I  was  shooting  out 
there  in  1868.  In  the  early  70 's  Dr.  Tewksbury  con- 
ceived the  idea  that  he  would  reclaim  this  land  so  he 
started  to  put  a  levee  across  from  here  and  part  over 
there  (indicating  on  map)  The  dike  that  I  have 
pointed  out  here  runs  in  the  northern  part  of  Sec- 
tion 10,  just  south  of  the  line  of  Section  3.  This  map 
is  one  of  the  maps  that  was  issued  by  the  state  during 
the  time  the  salt  marsh  and  tide  lands  were  sold  in 
1871  under  the  Act  providing  for  the  sale  of  salt, 
marsh  and  tide  lands.  The  dike  referred  to  comes 
further  over.  It  comes  into  Section  2.  It  comes 
over  to  here  (indicating).  It  runs  clear  through  to 
the  high  land.  I  saw  some  of  the  levee  built.  It 
was  built  by  Dr.  Tewksbury  somewhere  between 
1868  and  71;  I  should  judge  about  1870.  Here  is 
where  that  started  from  (indicating).  Here  was 
where  a  Portuguese  named  Lucas  was  living.  That 
was  when  I  was  a  boy.  It  started  right  back  of  his 
place  where  I  tied  my  horse,  the  men  were  working 
there,  and  I  came  across  these  sloughs  and  came  to 
somewhere  in  here  (indicating).  It  crossed  the 
water- w^ays  marked  "C"  and  "B."  There  was 
piling  in  there.  This  levee  was  constructed  of  piling 
driven  by  wooden  mallets  across  this  water-way  "B." 
This  here  marsh  was  peat,  all  full  of  roots  and  grass 
and  one  thing  and  another  in  there  and  Borbi  built 
that  up  with  big  slats  and  made  a  levee  10  or     [66] 
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15  feet  at  a  time.  I  was  not  acquainted  with  the 
water-way  or  slough  marked  "C,"  I  did  not  pay 
much  attention  to  that.  This  is  the  one  we  were 
afraid  of  (indicating).  That  was  the  big  one.  I 
was  a  boy  shooting  ducks  at  that  time  and  I  was  in- 
terested in  that.  That  was  not  completely  shut  off. 
There  were  great  big  timbers  across  there  and  I 
walked  across  the  timbers,  another  boy  and  I.  I  am 
speaking  of  the  big  slough  marked  "B."  This  one 
*'C"  was  shut  off,  because  I  walked  across  there. 
The  dike  as  indicated  on  the  map  is  the  correct  posi- 
tion, as  I  remember  it,  of  that  dike.  There  was  an- 
other levee  put  down  here  at  the  extreme  end  of  Po- 
trero,  the  south  end,  (indicating).  The  levees  were 
failures  as  far  as  the  channel  was  concerned,  so  far 
as  the  big  slough  marked  "  B  "  was  concerned.  They 
could  not  restrain  the  water  in  channel  *'B."  The 
water  in  "C"  on  this  map  was  shut  off  completely 
because  I  remember  that  as  being  the  slough.  I  got 
across  the  slough  marked  "C"  upon  the  levee  all  one 
winter,  then  after  it  had  gone,  the  tide  had  taken  it 
out.  The  character  of  the  land  and  the  location  of 
the  slough,  marked  "  C  "  upon  the  map,  is  salt  marsh. 
There  is  salt  grass,  all  kinds  of  salt  grass,  marsh  too, 
in  some  places.  In  the  early  70 's  I  saw  cattle  turned 
in  there  grazing  on  the  land.  It  was  for  no  other 
purpose  because  they  could  not  raise  anything  on  it. 
There  are  factories  there  in  the  neighborhood  of 
this  slough  "C"  at  this  time,  the  Standard  Oil.  The 
Belt  Line  Railroad  runs  there — the  Santa  Fe  Rail- 
road is  close  by  there,  the  shops.     The  slough  runs 
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down  to  near  the  Standard  Oil  Property.  I  guess 
the  Standard  Oil  property  is  the  only  one.  There 
was  no  such  thing  as  navigating  any  ship  on  the 
water-way  marked  "C."  All  these  hills,  the  ''Po- 
trero"  and  the  "San  Pablo"  from  the  Standard  Oil 
Company  north,  that  never  was  plowed,  in  fact  there 
was  nothing  there  until  the  Standard  Oil  came,  ex- 
cept a  few  ranch  houses  just  for  taking  care  of  the 
cattle;  there  was  never  any  need  for  any  [67] 
commerce  there.  You  could  go  on  any  of  these 
sloughs  at  high  tide  with  a  scow-schooner.  I  never 
saw  any  boats  on  the  slough  marked  "C." 

Cross-examination. 
In  1868  everything  was  improved  around  there  ex- 
cept the  marsh.  This  salt  marsh  is  a  separate  piece 
of  property.  It  was  not  a  part  of  the  San  Pablo 
Rancho.  The  city  of  Richmond  was  incorporated  in 
1905.  The  land  I  have  referred  to  is  all  within  the 
corporate  limits  of  the  city  of  Richmond  now.  What 
I  mean  by  a  dike  is  some  dirt  thrown  up,  a  rough 
sort  of  dike;  but  across  the  big  slough  there  was 
piling  driven  with  wooden  mallets  by  Borbi.  I 
walked  across  that  for  one  winter  and  after  that  it 
was  gone.  The  tide  took  it  out.  All  of  the  water-ways 
there  were  washed  out  by  reason  of  the  tide  action. 
The  tide  ebbs  and  flows  in  these  channels.  Nothing 
could  be  raised  on  this  land.  It  w^as  full  of  salt.  The 
salt  water  was  not  shut  out.  There  was  some  kind  of 
grass  growing  that  cattle  lived  on.  The  cattle  were 
there  one  season  and  then  they  took  them  away. 
(Map  introduced  in  evidence  marked  "Exhibit  11.") 
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Testimony  of  Antone  B.  Borbi,  for  Plaintiffs. 

ANTONE  B.  BORBI,  being  first  duly  sworn  as  a 
witness  on  behalf  of  plaintiffs,  testified  as  follows: 

I  have  lived  in  Richmond  and  vicinity  about  35 
years.  I  became  acquainted  with  Dr.  Tewksbury 
about  1873.  I  leased  the  Potrero  and  marsh  lands 
from  him.  I  lived  over  there  on  Dr.  Tewksbury 's 
lands.  There  used  to  be  a  house  on  there  somewhere. 
I  leased  all  of  the  marsh  land  and  the  upland  from 
the  Santa  Fe  down  to  the  north.  I  lived  there  and 
rented  that  land  from  about  1873  to  1901;  that  is 
marsh  land.  I  pastured  cattle  on  it  from  1873  to 
1901,  sometimes  had  200  and  sometimes  250  head  of 
cattle  running  there.  The  levee  starts  near  the  small 
hill  here  (indicating)  ;  it  runs  through  the  place  to 
the  east  crossing  [68]  across  the  big  slough.  It 
crosses  all  the  sloughs.  There  are  four  sloughs.  Dr. 
Tewksbury  built  the  levee  before  I  went  there.  The 
levee  was  still  there  when  I  went  there.  It  was  con- 
structed across  slough  marked  "C";  they  brought 
some  lumber  and  put  dirt  between.  The  tide  did  not 
wash  it  out.  The  water  could  not  flood  except  when 
a  big  storm  came.  It  would  not  wash  out  but  the 
water  would  go  over  the  levee.  The  levee  was  main- 
tained just  as  long  as  I  was  there.  In  1901  one  little 
piece  washed  out  here  somewhere  in  there.  During 
that  time  it  never  got  washed  out  across  the  big 
slough.  That  levee  was  in  existence  from  1873  to 
1901.  I  repaired  these  levees  pretty  nearly  every 
year.  I  raised  them  up  and  made  them  a  little  wider. 
That  levee  shut  off  this  slough  "C"  so  that  nothing 
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could  go  up,  boats  or  anything.    I  have  not  seen  it 

for  a  good  many  years  now.    I  don't  know  about  it. 

Cross-examination. 

I  know  all  these  lands  because  I  built  those  banks 
there.  There  was  a  small  slough  there  that  gave  way 
but  the  other  was  all  in  repair  when  I  left.  I  had 
cattle  in  there  from  June  until  October.  I  didn't 
have  cattle  in  there  other  months  because  it  is  wet. 
We  had  tide-gates  in  the  levee  to  let  the  water  out. 
There  was  salt  grass  growing  on  this  land  and  clover 
in  some  places.  In  a  big  storm  sometimes  it  washed 
over,  but  not  with  the  tides.  Inside  the  levee  in  the 
slough  marked  "C"  the  water  was  3  or  4  feet  deep 
when  the  tide  was  out.  I  never  saw  any  ship  or  vessel 
in  slough  marked  "C." 

Testimony  of  Benjamin  Boorman,  for  Plaintiffs. 

BENJAMIN  BOORMAN,  being  first  duly  sworn 
•  as  a  witness  on  behalf  of  plaintiffs,  testified  as  fol- 
lows: 

I  have  made  my  home  at  place  now  known  as  Rich- 
mond for  56  years.  I  know  the  premises  referred  to 
by  the  witnesses  [69]  in  this  case.  I  first  knew 
this  land  in  1859.  At  first  my  home  was  within  two 
miles  of  this  land;  it  is  now  about  21/2  miles.  It  is 
marsh  land.  The  tide  overflows  it  at  times  at  high 
tide.  I  have  seen  it  overflow— part  of  it,  not  the 
whole  of  it.  The  part  I  have  seen  overflowed  is  next 
to  the  levee  and  north  of  the  levee.  The  levee  stopped 
the  tide  from  overflowing  the  land.  The  levee  ran 
right  across  the  sloughs  and  shut  them  off.    I  first 
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saw  this  levee  about  the  first  part  of  1870.  I  saw  it 
at  different  times  right  along,  for  10  or  12  years. 
There  was  grass  growing  in  places  on  this  land.  I 
saw  cattle  pastured  on  this  land  from  about  1880  to 
1890.  The  levee  crossed  the  slough  marked  "C." 
The  levee  was  constructed  across  the  channel ;  it  was 
timbers  drove  down  and  then  filled  in.  They  had 
flood-gates.  The  dike  that  crossed  the  slough  marked 
"  C  "  was  constructed  in  a  similar  manner  to  the  dike 
that  crossed  the  channel  "B." 

Cross-examination. 
It  was  10  years  ago,  as  I  last  remember,  the  levee 
crossed  channel  "C".  It  may  have  been  more  than 
10  years  ago.  I  could  not  give  you  the  date.  I  have 
been  up  there  within  10  years  but  I  did  not  notice  the 
levee.  The  land  inside  the  levees  was  pastured. 
There  was  a  fence  there  to  keep  them  off  in  wet  times. 
I  never  saw  any  stock  there  in  winter.  There  was  a 
fence  running  out  here  (indicating).  I  never  saw 
cattle  ranging  in  this  portion  of  the  land  where  the 
channel  "C"  is,  but  I  saw  them  all  through  here 
(pointing  to  the  property  of  the  Standard  Oil  Com- 
pany). I  thing  the  cattle  pastured  down  as  far  as 
the  levee  in  some  places,  but  some  places  they  could 
not  get  in.  I  think  there  was  a  levee  there  that  cut 
them  off".  The  cattle  could  not  pasture  north  of  the 
levee  that  I  saw  in  the  early  70 's.  This  land  isn't 
submerged  unless  it  is  high  tide.  I  don 't  think  ordi- 
nary high  tide  covers  it  all.  I  should  say  this  levee 
laaa  not  been  maintained  across  channel  "C"  since 
about  1900.     [70]     I  knew  Mr.  Borbi ;  he  was  a  ten- 
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ant  of  Dr.  Tewksbuiy  and  his  wife,  Emily  S.  Tewks- 

bury  after  the  Doctor's  death.    That  was  up  to  about 

1901. 

Testimony  of  A.  C.  Faris,  for  Plaintiffs. 

A.  C.  FARIS,  being  first  duly  sworn  as  a  witness 
on  behalf  of  plaintiffs,  testified  as  follows : 

I  am  city  clerk  of  the  city  of  Richmond.  I  have 
brought  with  me  an  agreement  that  the  Standard  Oil 
Company  entered  into  by  the  city  of  Richmond  and 
the  Standard  Oil  Company  sometime  in  April  of  last 
year,  requiring  the  dumping  of  the  dredgings  of  the 
south  branch  of  the  San  Pablo  levee  or  channel  upon 
the  land  of  the  Standard  Oil  Company.  That  docu- 
ment is  on  record  in  the  files  of  my  office. 

Mr.  JOHNSON. — I  now  offer  this  agreement  in 
evidence ;  it  is  dated  the  30th  of  March  1915,  between 
the  Standard  Oil  Company  and  the  city  of  Rich- 
mond. 

The  COURT.— Very  well,  let  it  go  in. 

Mr.  WHITE. — I  object  upon  the  ground  that  it 
is  immaterial,  irrelevant  and  incompetent.  It  does 
not  tend  to  prove  any  issues  in  this  case;  is  not  a 
contract  binding  on  this  defendant.  Defendant  is 
not  a  party  to  it ;  is  in  no  wise  bound  by  it. 

(After  discussion.) 

The  COURT. — That  only  bears  upon  the  question 
of  its  navigability — whether  it  is  a  navigable  stream 
or  not.  Whether  it  has  ever  been  recorded  or  treated 
as  such.  I  do  not  see  any  harm  to  this.  Let  the  mat- 
ter go  in. 
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(Contract  introduced  in  evidence.  Marked  Plain- 
tiif 's  Exhibit  C.) 

Mr.  WHITE. — Exception.  (Assignment  of  Error 
No.  5.) 

Testimony  of  A.  C.  Chapman,  for  Plaintiffs. 

A.  C.  CHAPMAN,  being  first  duly  sworn  as  a  wit- 
ness on  behalf  of  plaintiffs,  testified  as  follows : 

I  am  city  engineer  and  superintendent  of  streets. 
I  know  [71]  where  the  dredger  was  located  on 
the  15th  of  May.  On  the  15th  of  May,  if  I  recall  it, 
in  the  neighborhood  of  10,000  yards  of  dredging  had 
been  taken  out.  It  might  have  been  20,000  yards.  I 
should  say  they  were  under  one-half  mile  north  of  the 
north  line  of  the  Standard  Oil  holdings. 

PLAINTIFF  RESTS. 

Testimony  of  Thomas  H.  Rees,  for  Defendant. 

THOMAS  H.  REES,  being  first  duly  sworn  as  a 
witness  on  behalf  of  defendant  and  intervenor,  tes- 
tified as  follows : 

I  reside  in  San  Francisco.  I  am  a  Lieutenant- 
Colonel,  Corps  of  Engineers  of  the  U.  S.  Army  in 
charge  of  the  Government  Engineers'  Office  in  San 
Francisco.  I  have  held  that  position  about  41/2 
years.  I  am  in  local  charge  of  the  improvement  of 
the  water-ways  around  San  Francisco  Bay.  There 
are  some  particular  cases  of  improvements  or  works 
in  navigable  waters  for  which  I  issue  permits  by 
authority  of  the  Secretary  of  War.  (Witness  is  here 
shown  document.)  That  is  my  signature;  it  was 
signed  on  the  21st  day  of  July,  1914.     I  have  seen 
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the  body  of  water  marked  "  South  Channel  San  Pablo 
Canal"  upon  the  map  attached  to  the  document  and 
which  I  have  identified.  Permit  issued  by  Thos.  H. 
Rees,  Lieutenant-Colonel  Corps  of  Engineers  to  the 
city  of  Richmond  to  dredge  the  South  Channel  of  the 
San  Pablo  Canal  offered  in  evidence,  marked  "De- 
fendant's Exhibit  "A"  for  identification.)  I  have 
navigated  the  channel  in  question  with  a  power  boat, 
about  86  feet  long,  about  16  feet  beam  and  drawing 
about  5  feet  9  inches  to  6  feet.  The  channel  I  refer 
to  is  the  one  marked  "C."  I  went  up  to  a  point 
where  a  dredge  was  lying  and  there  was  evidence 
that  some  dredger  work  had  been  done.  The  material 
from  the  dredge  was  piled  up  in  banks  and  levees  at 
the  point  where  we  stopped.  It  was  quite  near  some 
of  the  works  of  the  Standard  Oil  Company.  There 
was  a  levee  near  [72]  the  line  of  the  Standard 
Oil  property.  We  went  through  the  levee  at  the  south 
side  and  went  up  what  appeared  to  be  a  dredged 
channel  from  the  higher  ground  to  the  west.  We 
turned  at  the  injunction  from  the  main  slough  with 
the  dredged  channel.  We  went  up  just  before  high 
tide.  The  tide  was  still  rising  or  flooding  when  we 
came  out  of  the  stream.  While  we  were  in  the 
dredged  channel  a  photograph  was  taken  of  my  ves- 
sel. The  name  of  the  vessel  was  "The  Suisun."  That 
is  the  photograph  of  the  boat  we  were  on  at  the  time. 
(Photograph  introduced  in  evidence  and  marked 
"Defendant's  Exhibit  2.")  This  is  the  channel  (in- 
dicating channel  "C"  on  the  map)  which  I  have  tes- 
tified to  having  navigated.    We  came  into  San  Pablo 
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Bay,  into  the  mouth  of  San  Pablo  Canal,  and  then 
into  the  south  channel  of  San  Pablo  Canal.  The 
south  channel  of  San  Pablo  Canal  is  varying  in  width, 
some  places  not  over  100  feet  wide  between  the  marsh 
land  on  either  side  and  other  places  perhaps  200  feet 
or  more.  I  had  soundings  taken  as  we  came  in  and 
out.  In  this  channel  they  ran  generally  11  to  12  feet, 
sometimes  up  to  15  or  16.  At  one  point  there  was  a 
single  sounding  of  17  feet.  There  was  evidence  of 
this  channel  having  been  dredged  out,  only  near  the 
head  of  it.  I  observed  the  land  on  either  side  of 
channel  ''C"  as  shown  on  Plaintiffs'  Exhibit  10.  So 
far  as  I  could  see  the  immediate  banks  were  covered 
with  water.  The  salt  marsh  on  either  side  so  far  as 
I  could  see  was  about  a- wash.  The  water  was  just 
covering  it  generally.  The  grass  was  sticking  up 
above  the  water.  Some  little  distance  away  it  was 
impossible  to  tell  whether  the  ground  was  above 
water  or  whether  it  was  only  the  grass.  I  saw  no 
evidence  of  any  obstructions  or  dikes.  I  made  the 
trip  on  the  8th  of  December,  1915.  This  photograph 
marked  Defendant's  Exhibit  "C,"  represents  the  lo- 
cality at  the  head  of  the  slough  marked  "C."  It 
shows  the  dredp-ed  out  and  the  spill-banks  of  dredged 
material  and  the  dredger  in  the  position  [73]  ap- 
parently where  it  was  lying  when  I  visited  the  place. 
The  exposed  place  running  out  here  (indicating)  is 
the  levee  and  this  (indicating)  is  the  marsh  land. 
The  channel  runs  from  this  side  (indicating). 

Cross-examination. 
'    I  went  up  San  Pablo  Canal  at  11  o'clock  in  the 
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morning  of  December  8tli.  This  was  the  only  trip 
I  made.  I  had  soundings  taken  with  a  lead-line  while 
going  up  and  coming  out.  It  was  near  at  flood  tide 
while  we  went  in  and  out.  This  was  the  most  favor- 
able condition  for  going  up  there  and  coming  out. 
I  know  nothing  about  the  condition  of  the  channel 
prior  to  that  time.  My  boat  drew  about  6  feet  of 
water.  The  sounding  showed  a  slight  variation  in 
depth  averaging  from  11  to  12  feet,  some  deeper 
places  were  15  or  16  feet  and  one  place  was  some  7 
feet  in  the  channel.  I  do  not  know  whether  we  were 
in  the  deepest  channel  or  not.  The  depth  was  not  less 
than  7  feet  in  the  channel.  Out  in  the  flats  in  the 
bay  when  we  w^ere  coming  up  we  got  6  feet.  My 
recollection  is  that  the  predicated,  tide  in  the  tide 
tables  for  that  tide  was  6.8  feet.  Within  a  quarter 
of  a  mile  of  the  Standard  Oil  line  the  soundings,  I 
think  were  not  so  deep  as  they  were  in  other  parts  of 
the  south  channel  of  San  Pablo  Canal.  They  were 
deeper  out  farther  as  we  went  north.  This  channel 
is  shown  on  the  regular  maps  of  the  Coast  and  Geo- 
detic Survey,  but  the  maps  do  not  indicate  whether 
or  not  it  is  navigable.  At  a  sharp  point  down  toward 
the  mouth  of  this  channel  toward  the  northerly  end 
where  a  point  makes  out  from  the  westerly  side  of 
the  channel  so  that  a  boat  would  have  to  make  a 
sharp  turn  there  and  get  close  to  that  point  (indicat- 
ing point  on  map  attached  to  permit  designated  as 
Defendant's  Exhibit  "A"  for  identification)  the 
sounding  of  7  feet  was  taken.  For  a  quarter  of  a 
mile  or  so  going  north  from  the  line  of  the  Standard 
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Oil  property  the  soundings  were  more  shallow  than 
the  deepest  soundings  farther  north.  [74]  Some 
of  the  soundings  further  north  were  about  the  same 
as  those  in  the  portion  between  the  Standard  Oil  and 
one  mile  north  on  the  channel.  The  soundings  for  a 
quarter  of  a  mile  north  of  the  Standard  Oil  line  run- 
ning from  10  to  12  feet  generally  with  some  deeper 
soundings  up  to  16  feet,  with  the  exception  of  a  sound- 
ing of  7  feet  at  a  sharp  point  I  mentioned.  Defend- 
ant then  introduced  document  marked  Defendant's 
Exhibit  "E,"  the  same  being  headed  "War  Depart- 
ment, Office  of  Chief  Engineers,  Washington,  June 
30,  1914,  General  Orders,  April  8th."  Witness  tes- 
tified that  before  issuing  this  permit  he  received  in- 
formation concerning  navigability  of  the  channel 
from  the  city  of  Richmond,  being  furnished  with  the 
description  of  the  channel  and  with  a  photograph 
showing  a  boat  in  the  channel  and  at  the  head  of  the 
channel  and  that  he  believes  information  was  fur- 
nished by  the  city  attorney  of  the  city  of  Richmond. 

Testimony  of  H.  E.  Aine,  for  Defendant. 

H.  E.  AINE,  being  first  duly  sworn  as  a  witness 
for  defendant  and  intervenor,  testified  as  follows : 

I  reside  in  Richmond.  I  am  assistant  chief  en- 
gineer of  the  Standard  Oil  Company,  have  been  for 
14  years.  I  have  been  around  Richmond  for  the  last 
40  years.  I  became  familiar  with  these  lands  when 
I  was  about  16  years  old.  I  have  been  on  them  quite 
frequently  for  the  last  26  or  28  years.  I  have  hunted 
upon  these  lands.  I  have  been  over  the  channels 
oftentimes  in  boats.    The  lands  on  the  map,  marked 
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*' Plaintiffs'  Exhibit  10"  are  absolutely  salt  marsh 
lands.  I  have  known  channel  ''C"  marked  on  this 
map  ever  since  I  went  around  there.  When  I  was  a 
boy  about  16  years  old  we  used  to  go  up  and  down 
there  in  duck  boats.  There  was  no  commerce  done 
on  it  that  I  know  of,  but  we  used  to  travel  up  and 
down  that  stream  considerably  with  duck  boats  and 
flat  boats.  In  1907  I  piloted  a  launch  which  brought 
up  through  this  channel  several  loads  of  piling  which 
[75]  were  delivered  at  the  Standard  Oil  Company's 
property  and  brought  in  for  use  of  the  Standard  Oil 
property.  In  1914  I  piloted  up  a  barge  and  also  a 
gasoline  launch.  Within  a  few  days  apart  I  piloted 
up  the  '  Petroleum  No.  3"  and  stern- wheeler.  I  was 
partly  the  helper  in  bringing  up  Colonel  Rees'  boat  on 
the  trip  that  he  testified  to.  There  were  some  levees 
on  shore,  but  if  there  were  any  levees  put  in  there 
across  the  channel  they  were  across  before  any  time 
that  I  can  remember  of.  I  have  seen  signs  of  the 
levees  on  land.  One  right  across  here  from  the 
Standard  Oil  property  (witness  here  marks  on 
"Plaintiffs'  Exhibit  10"  cross  marks  at  different 
points  showing  position  of  levee).  This  may  not  be 
precisely  correct  but  it  is  in  that  general  direction 
across  here.  The  only  thing  that  is  left  of  the  levee 
further  north  testified  to  here  is  a  few  posts  still 
standing  marked  at  this  point.  (Witness  here  marks 
with  an  X.)  I  am  now  marking  in  channel  "C." 
But  no  time  since  I  have  been  familiar  with  the  condi- 
tions there  has  there  been  any  obstruction  on  channel 
"C."    I  am  familiar  with  the  location  of  the  Vulcan 


90      North  American  Dredging  Co.  of  Nevada 
(Testimony  of  H.  E.  Aine.) 

Powder  Plant  (witness  on  direction  of  Court  here 
marks  on  map  the  word  "Vulcan").  I  have  never 
seen  cattle  grazing  on  any  of  these  lands  north  of  the 
line  which  I  have  drawn  of  the  southerly  levee  line. 
Where  the  old  road  crosses  here  (indicating  on  map) 
was  where  the  back-bone  is  between  the  main  line 
and  the  Potrero  and  on  either  side  of  it  for  a  consid- 
erable distance,  say  1/4  o^  %  mile,  it  is  reasonably 
salt  ground  where  grass  may  grow  or  cattle  may 
range,  but  as  you  go  north  the  further  north  you  go 
the  more  you  get  into  the  marsh  country,  and  it  is 
impossible  for  anybod}^  to  walk  on  foot  across  there, 
much  less  cattle.  That  is  during  all  seasons  of  the 
year.  At  low  tide  it  is  impossible  to  cross  any  of  the 
mud  sloughs.  The  mud  naturally  gets  deeper  as  you 
go  along  there  but  at  the  Standard  Oil  property  the 
mud  down  to  the  blue  clay  line  is  from  16  to  18 
[76]  feet.  The  Standard  Oil  Company  has  built 
quite  a  number  of  dikes.  Their  main  dike  shown  on 
this  map  is  on  the  black  line.  We  also  have  another 
one  within  that  one  right  across  the  property.  We 
also  have  another  one  right  up  in  here  (indicating). 
The  photograph  now  shown  me  marked  Defendant's 
Exhibit  "C"  represents  the  steamer  "Suisun"  very 
close  to  the  end  of  the  channel  "  C  "  where  it  connects 
with  the  Standard  Oil  channel  and  runs  to  the  main 
land.  The  Standard  Oil  channel  is  a  dredged  channel 
going  up  to  the  Belt  Line  and  it  ends  on  a  city  street. 
I  don't  know  the  name  of  the  street.  That  comes 
behind  the  Standard  Oil  plant.  By  the  Belt  Line  I 
mean  the  Richmond  Belt  Line  Railway  which  begins 
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at  the  Standard  Oil  Refinery  and  runs  to  Winehaven. 
It  connects  with  both  the  Southern  Pacific  and  the 
Santa  Pe.  It  runs  past  the  Standard  Oil  property 
around  to  Winehaven.  This  dredged  channel  con- 
necting with  channel  ''C"  ends  about  100  feet  from 
the  Richmond  Belt  Line  Railway.  The  Richmond 
Belt  Line  Railway  appears  in  that  picture  (Defend- 
ant's Exhibit  "C")  in  the  foreground.  This  picture 
was  taken  on  the  8th  of  December,  the  day  of  the  visit 
of  Colonel  Rees.  It  correctly  represents  the  condi- 
tion of  the  land  as  to  being  covered  with,  water  at 
that  time.  I  recognize  the  picture  marked  Defend- 
ant's Exhibit  "B."  I  saw  the  picture  taken.  I  ob- 
served the  conditions  in  relation  to  the  channel  and 
the  land  there  generally.  The  picture  marked  Plain- 
tiffs' Exhibit  "D"  is  a  correct  representation  of  the 
condition  existing  at  the  time  when  Colonel  Rees' 
boat  came  in  there.  (Witness  shown  Defendant's 
Exhibit  "D.")  I  locate  channel  "C"  on  this  picture. 
The  channel  shows  very  plainly  in  the  picture.  There 
is  a  boat  in  the  channel.  I  know  the  scow-schooner 
**  Ada  McKewen. ' '  She  brought  in  a  load  of  rock  for 
us  in  March  1914  to  the  point  where  this  creek,  desig- 
nated as  "C,"  connects  with  our  property.  That  is 
where  our  levee  crosses  the  channel  [77]  "C." 
There  were  pictures  taken  before  she  came  in.  I 
was  present  when  "Ada  McKewen"  came  in  and  saw 
the  photograph  taken.  I  have  been  up  the  channel 
with  the  steamer  "Petroleum"  in  March  1914.  The 
channel  had  not  been  dredged  out  prior  to  the  time 
these  boats  went  up  there.     Channel  "C"  is  levied 
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off  at  that  point  (showing).  It  was  practically  a 
marsh  from  there  on.  That  was  about  the  head  end 
of  the  slough  at  that  time.  The  reason  we  levied  off 
the  end  of  the  slough  was  because  we  disposed  of 
about  25  to  27  million  gallons  per  day  which  we  used 
for  condensing  purposes  in  the  refinery  and  that 
water  carries  a  certain  percentage  of  oil  waste.  To 
save  that  oil  and  to  keep  it  from  going  out  into  the 
bay,  which  is  against  the  Fish  Commissioners'  rules, 
we  have  to  separate  that  water  and  it  is  inside  this 
levee  that  we  separate  the  water  from  the  oil.  The 
picture  which  I  have  testified  to  correctly  represents 
the  steamer  "Petroleum"  as  she  laid  at  the  time  the 
picture  was  taken.  (Photograph  introduced  in  evi- 
dence marked  Defendant's  Exhibit  "G."  I  know 
the  craft  known  as  the  ' '  Shasta. ' '  I  was  instrumental 
in  piloting  it  into  this  channel  (channel  "C")  to  the 
terminal  of  the  water-way,  that  is  to  a  point  within 
100  feet  of  the  Belt  Line.  I  saw  the  photograph  taken 
of  the  "Shasta"  as  she  lay  there.  This  was  December 
1915.  She  carried  a  cargo  of  60  yards  of  crushed 
rock.  (Photograph  introduced  in  evidence  and 
marked  Defendant's  Exhibit  "H."  I  know  about 
the  depth  of  water  in  channel  "C"  at  various  points. 
Starting  at  a  point  where  the  Standard  Oil  levee  is, 
from  there  on,  at  a  zero  tide,  it  starts  in  at  about 
4  feet,  at  least  it  did  until  it  was  dredged  there,  and 
ran  along  in  here  to  a  depth  of  about  8  feet  at  zero 
tide  and  at  this  point  (indicating)  it  runs  up  to  12, 
to  a  height  of  about  16  feet  at  zero  tide  right  at  the 
entrance  to  the  mouth  of  the  channel.    The  channel 
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deepened  as  you  went  north;  about  midway  of  the 
[78]  channel  between  the  Standard  Oil  refinery 
and  the  mouth  of  the  channel  there  was  in  the  neigh- 
borhood of  about  8  feet  of  water  at  low  tide.  At  a 
point  \vl  'r  ,.hr  supposed  levee  crosses  it  the  channel 
has  a  depth  ui  something  like  12  feet  at  low  tide  ap- 
proximately. Zero  tU\r  is  L  ^oast  Survey  tide,  the 
point  at  which  the  tides  axv  .  .arked  for  their  height. 
At  ordinary  high  tide  the  lands  in  question  are  pretty 
well  covered  with  w^ater.  All  the  sloughs  leading  into 
this  main  channel  are  pretty  well  filled  up,  some  over- 
flowing the  banks.  There  are  many  flats  there  that 
are  covered  at  almost  every  tide.  This  dredged  chan- 
nel terminates  near  the  asphalt  department  of  the 
Standard  Oil  plant.  Asphalt  is  handled  in  barrels, 
mostly  over  the  l^elt  Line  at  this  time.  This  channel 
**C*'  <y3ul''  be  !!-;ed  for    any    commercial    purposes 

l!ross-examination. 
The  launch  that  towed  the  piling  up  there  was  a 
gasoline  launch,  a  reasonably  fair-sized  boat.  She 
drew  about  5  feet  of  water.  The  "Ada  McKewen" 
is  a  power  scow  boat.  It  drew  about  5  feet  loaded. 
The  "Petroleum  No.  3"  is  a  stern- wheeler  steamer. 
I  took  it  up  about  two  days  after  the  other  one  on  the 
flood  tide.  All  boats  went  in  and  out  on  high  tide. 
There  were  several  boats  came  up  after  that.  The 
"Ada  McK^won"  was  bringing  rock  for  the  Stand- 
;  :  ;  '^ho  Htrindard  Oil  plant  w^as  started  in  1901. 
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A.  C.  FARIS,  recalled  for  the  defendant. 

Identifies  the  original  contract  between  the  City 
of  Richmond  and  the  North  American  D^prj^'^ing 
Company,  wherein  the  North   Americ  — »^^& 

Company  agrees  to  dredge  the  sorlli  <^-'iannel  of  the 
San  Pablo  Canal  for  the  ci+T  ?  (.Richmond,  in  accord- 
ance with  the  plans  niid  specifications  attached  to  the 
contract  for  tht  -'  ux  of  $.1074  per  cubic  yard.  Con- 
tract admitted  read  in  evidence  and  original  with- 
drawn.    [79] 

Testimony  of  Fred  Klesow,  for  Defendant. 

FRED  KLESOW,  being  first  duly  sworn  as  a  wit- 
ness for  defendant  and  intervenor,  testified  as  fol- 
lows : 

I  reside  in  San  Francisco  and  am  a  master*  - 
ner,   bay   and   river   trade.     I  am  ^-'    vi,vi.gc  of  the 
schooner  "Shasta."     I  am  famil       ^-ith  the  lands 
in  question  here,  being  the  lands  in  lx.  ^^y  of 

the  Standard  Oil  plant  shown  on  Plaintiffs'  Exhib'it 
10.  I  was  on  this  land  first  about  1882,  '83,  '84.  I 
navigated  these  streams  with  a  vessel  named  the 
''Lookout"  with  about  50  tons.  She  was  about  4 
feet  9  draft.  I  am  familiar  with  the  markings  on 
this  map  (Plaintiffs'  Exhibit  10).  I  used  to  go  up 
the  stream  called  San  Pablo  Creek.  I  used  to  go 
up  to  the  place  called  the  Vulcan  Powder  Works. 
We  were  there  once  a  week  sometim  'van- ' 

three  weeks  and  so  on  for  three  yearo.  ■  -"iw- 

this  San  Pablo  Creek.  That  is  the  stream  marked 
on  the  map  as  "B."    During  these  years  I  navigated 
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the  stream  marked  "C."  After  the  Vulcan  Powder 
Works  went  out  of  business  I  came  occasionally 
around  here  (showing)  in  bad  weather.  I  have 
navigated  this  channel  "0"  this  month.  I  brought 
up  a  load  of  rock  for  the  Standard  Oil  Company, 
ibout  85  tons.  1  navigated  with  the  schooner 
''Shasta."  I  had  been  in  this  channel  before.  I 
came  into  this  one  marked  "C"  with  a  big  vessel 
lying  outside.  I  w^ent  up  in  a  small  boat.  It  hap- 
pened about  once  a  year,  in  the  fall  and  winter,  right 
along  every  year  since  1882.  I  did  not  at  any  of 
these  times  see  any  obstruction  or  levees  across  any 
of  these  bodies  of  water. 

Cross-examination. 
I  never  went  up  the  stream  "C"  in  a  big  boat  in 
1882.  I  would  row  up  channel  "C"  about  three 
miles  from  here  (designating)  3  miles  from  the  mar- 
gin of  the  marsh  land  as  shown  on  the  map.  Tak- 
ing corners  and  everything  into  consideration,  that 
channel  is  three  miles.     [80] 

Testimony  of  Lewis  Chamberlain,  for  Defendant. 

LEWIS  CHAMBERLAIN,  being  first  duly  sworn, 
as  a  witness  for  defendant  and  intervenor,  testified 
as  follows : 

I  reside  in  San  Francisco.  I  am  in  the  launch 
business.  I  own  two  boats.  I  went  up  the  channel 
called  "C"  last  April  in  a  launch  towing  rock  barges 
from  the  San  Pablo  Quarry  here  (pointing)  to  the 
Standard  Oil  Bulkhead.  I  made  one  trip  in  there 
before  the  dredger  was  in  and  one  afterwards.     The 
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loaded  barge  drew  five  feet  of  water  on  both  trips. 

Gross-examination. 
On  both  trips  the  tide  was  about  four  feet  six.  I 
had  no  difficulty  getting  up  there  either  trip.  I 
passed  the  dredger  on  the  second  trip  where  it  lay 
about  one-quarter  of  a  mile  from  the  Standard  Oil 
Bulkhead.  The  barge  in  tow  was  about  twenty-six 
feet  wide  and  the  dredger  barge  about  thirty  feet 
or  more  in  width.  I  had  no  difficulty  in  passing  the 
barge.  I  had  no  difficulty  before  I  got  into  this 
waterway  to  reach  the  Standard  Oil  property  ex- 
cept in  the  mud  flats  at  beyond  the  end  of  the  main 
slough.  There  was  shallow  water  there.  I  prob- 
ably got  out  of  the  channel.  The  wind  was  blowing 
strong  and  the  boat  small  for  that  size  of  tow  and 
the  barge  ran  out  of  the  channel  and  up  on  the  mud 
flat.  I  am  a  mariner,  licensed  to  navigate  a  launch. 
I  do  not  know  that  water  except  by  the  chart.  I 
have  never  had  much  experience  there.  I  left  the 
barge  there  one  tide  and  went  up  into  the  slough  and 
came  back  at  the  next  turn  of  the  tide  and  got  the 
barge.  I  had  no  difficulty  in  navigating  the  slough 
except  at  one  point  where  there  was  a  little  kind  of 
bulkhead  where  a  few  boards  were  sticking  up  way 
up  in  here  somewhere  (indicating).  It  looked  as 
though  some  obstruction  had  existed  across  the 
slough.     [81] 

Testimony  of  Charles  H.  Lind,  for  Defendant. 

CHARLES  H.  LIND,  being  first  duly  sworn  as  a 
witness  for  defendant  and  intervenor,  testified  as 
follows : 
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I  live  in  Richmond.  I  am  a  photographer.  I  am 
familiar  with  the  section  of  the  country  represented 
by  map  marked  "Plaintiffs'  Exhibit  10."  I  took 
photographs  in  the  vicinity  of  that  place  in  March, 
1914.  These  photographs  were  taken  at  quite  a  high 
elevation  south  or  west  of  the  Standard  Oil  Asphalt 
plant,  facing  toward  the  channel.  I  took  a  series 
of  photographs  that  day.  These  are  the  photographs 
marked  Defendant's  Exhibit  "J."  That  vessel  is 
the  "Petroleum."  I  took  the  picture  with  the  words 
"Ada  McKewen"  on.  This  vessel,  at  the  time  the 
picture  was  taken,  was  lying  at  anchor  at  the  head 
of  the  channel,  unloading  rock  there.  On  December 
8th  I  took  the  photograph  showing  in  the  foreground 
Colonel  Rees's  boat  "Suisun."  These  pictures  cor- 
rectly represent  conditions  there. 

Cross-examination. 
At  the  time  I  took  these  pictures,  on  the  7tJi  or  8th 
of  March,  1914,  it  was  pretty  close  to  high  tide,  and 
represents  a  series  of  pictures  showing  the  "Petro- 
leum" coming  up. 

Testimony  of  W.  Lindsey,  for  Defendant. 

W.  LINDSEY,  being  first  duly  sworn,  as  a  witness 
for  defendant  and  intervenor,  testified  as  follows : 

I  reside  in  Richmond.  I  am  a  police  judge  and 
have  lived  in  the  vicinity  of  Richmond  for  thirty- 
three  years,  and  am  familiar  with  the  locality  shown 
on  the  map  marked  * '  Plaintiffs '  Exhibit  10, ' '  and  the 
various  waterways  and  channels  there  shown  on 
the  map  marked  "Plaintiffs'  Exhibit  10."     I  have 
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sailed  and  fished  and  hunted  over  these  bodies  of 
water  in  the  locality  and  have  been  familiar  with 
the  locality  as  far  back  as  forty  years.  There  for- 
merly was  a  levee,  or  the  [82]  marks  of  one  that 
ran  by  the  main  channel,  put  in  by  somebody — I 
think  it  was  Mr.  Tewksbury — in  early  days.  It 
came  to  the  creeks  and  stopped  and  then  went  on 
again  on  the  other  side,  on  up  the  main  channel. 
About  sixteen  years  ago  we  rented  a  place  for  shoot- 
ing and  fishing  and  undertook  to  close  that  main 
slough  and  run  dykes  over  across  to  Mr.  Pierce's 
land,  across  to  where  the  belt  line  is.  We  tried  to 
pnt  a  solid  dyke  across  the  slough  marked  "C"  on 
put  a  solid  dyke  across  the  slough  marked  'C"  on 
the  map.  We  towed  up  with  a  gasoline  boat  and 
barge  loaded  with  piles,  and  a  pile-driver.  We  only 
cut  off  the  channel  for  about  forty-eight  hours,  when 
a  heavy  flood  came  in  and  broke  over  the  dykes,  or 
levees,  that  we  built  and  the  w^ater  got  inside  and 
broke  our  piles.  We  tried  it  a  second  time  and 
failed  again.  I  know  of  the  existence  of  no  other 
dykes  except  those  across  channel  "C,"  other  than 
the  remains  of  the  dyke  close  to  the  mouth  of  channel 
"C"  where  it  is  connected  with  the  main  slough. 
All  this  marsh  is  covered  at  what  we  call  mid  tide, 
that  is,  a  small  tide.  It  comes  to  the  top  of  the  land, 
but  at  high  tide  it  covers  the  salt  rice  grass  which 
grows  about  four  feet  high  there.  Channel  "  C  "  was 
great  for  fishing  because  the  water  there  always  had 
a  depth  of  four  or  five  feet  at  extreme  high  tide.  I 
never  saw  cattle  grazing  along  the  channel  "C."     I 
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saw  cattle  toward  the  east  feeding  at  times,  only  a 
short  ways.  This  used  to  be  the  main  channel  where 
the  freight  warehouses  all  used  to  be  in  early  days, 
but  is  all  built  up  now.  That  is,  the  channel  east 
of  channel  "B." 

Cross-examination. 

When  we  attempted  to  put  in  this  dam,  only  fish- 
ing and  hunting  boats  traveled  on  the  slough.  We 
took  that  slough  particularly  because  it  was  deeper 
water.  The  dyke  which  we  attempted  to  build  was 
north  of  the  Standard  Oil  Company's  [83]  hold- 
ings, near  the  Pierce  land.  Portions  of  it  are  still 
to  be  seen.  We  tried  to  enclose  the  upper  portion 
of  the  stream  for  shooting  purposes.  According  to 
the  map  the  dyke  appears  to  be  at  the  head  of  the 
slough,  but  it  is  not.  At  that  time  the  channel  at 
*'C"  was  not  as  wide  above  the  Standard  Oil  prop- 
erty as  down  below,  but  navigable  for  small  boats. 
The  dyke  was  between  three  hundred  and  four  hun- 
dred feet  from  where  the  dredger  was  lying. 
Testimony  of  E.  J.  Garrard,  for  Defendant. 

E.  J.  GARRARD,  being  first  duly  sworn  as  a  wit- 
ness for  defendant  and  intervenor,  testified  as  fol- 
low^s : 

I  reside  at  Richmond,  and  have  for  14  years  past. 
I  am  mayor  of  the  city  of  Richmond,  and  was  a  mem- 
ber of  the  city  council  of  Richmond  for  the  past  10 
years.  I  am  assistant  engineer  of  the  Standard  Oil 
Company.  I  am  familiar  with  the  lands  shown 
on  the  map  ''Plaintiffs'  Exhibit  10,"  and  also  the 
channel  "C."     The  black  line  represents  the  present 
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properties  of  the  Standard  Oil  Company.  On  March 
9th,  1914,  I  saw  the  vessel  "Ada  McKewen"  come 
up  this  channel  at  ordinary  high  tide.  The  land  in 
the  vicinity  of  channel  "C"  is  about  all  covered. 
The  grass  sticks  through  the  water.  At  low  tide  the 
land  is  bare  water  except  in  the  sloughs  and  the 
creeks,  as  shown  on  the  map.  There  are  more  or  less 
distinct  creeks.  There  is  a  public  road  at  the  head 
of  this  channel,  known  as  Standard  Avenue,  for- 
merly Road  26.  It  is  forty  feet  wide  and  ends  at 
the  line  of  the  Standard  Oil  Company. 

Cross-examination. 
The  north  line  of  the  Standard  Oil  property  cuts 
Road  26.  The  town  of  Richmond  is  north  of  the 
Santa  Fe  track.  Point  Richmond  runs  both  south 
and  north  of  the  Santa  Fe.  There  are  people  living 
a  half  mile  to  the  south  from  the  Santa  Fe  tracks, 
[84]  that  is  as  far  as  the  settled  portion  runs.  It 
runs  south  about  5  miles  to  the  county  line ;  nobody 
lives  on  the  shaded  portion.  Standard  Avenue,  at 
the  point  where  the  Standard  Oil  property  comes 
on  the  north,  is  about  one-quarter  of  a  mile  east  from 
the  slough  "C." 

Testimony  of  J.  T.  Carnahan,  for  Defendant. 

J.  T.  CARNAHAN,  being  first  duly  sworn  as  a 
witness  for  defendant  and  intervenor,  testified  as 
follows : 

I  reside  in  Richmond.  I  am  a  transitman  em- 
ployed by  the  Richmond  City  Engineer.  I  made  a 
preliminary  survey  of  the  channel  marked  "C,"  in 
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November,  1914,  to  plan  the  proposed  dredging 
work.  I  found  elevations  at  the  bottom  of  the  slough 
across  at  various  points  to  make  an  estimate  of  the 
materials  to  be  dredged.  We  took  diiferent  eleva- 
tions on  the  bottom  of  the  slough  with  reference  to 
the  city  base.  Mr.  Martin,  from  my  notes  which  I 
took  at  the  time,  worked  up  the  figures  in  the  office 
for  the  plans  and  estimates.  We  took  cross  sections 
approximately  every  30  feet.  This  map  represents 
channel  "  C. "  The  red  line  is  the  traverse  line  which 
I  ran  along  the  slough.  The  black  line  on  the  outer 
edge  of  the  blue  represents  the  shore  line,  or  bank 
of  the  slough.  The  green  lines  on  either  side  repre- 
sent the  bottom  of  the  slope  of  the  dredged  bank. 
The  yellow  portion  shows  the  part  that  is  dredged. 
The  dredged  portion  was  to  be  80  feet  on  the  bottom 
and  the  length  of  the  channel  to  be  dredged  was  be- 
tween 5,500  and  5,600  feet.  The  land  is  all  within  the 
city  of  Richmond.  The  map  was  admitted  in  evidence 
for  the  purpose  of  illustration. 

Cross-examination. 
I  do  not  remember  a  dyke — I  remember  some  tim- 
bering posts  in  the  slough,  but  made  no  note  of  it. 
The  brown  line  represents  the  zero  line  according 
to  the  city  base.  The  idea  was  to  get  the  elevation 
of  the  bottom  of  the  channel,  not  the  depth  of  [85] 
the  water,  in  order  to  estimate  the  material  to  be 
dredged.  The  elevation  of  the  bottom  would  give 
the  depth  of  water  too,  but  the  depth  is  not  shown 
on  the  map. 


102    North  American  Dredging  Co.  of  Nevada 

Testimony  of  C.  B.  Martin,  for  Defendant. 

C.  B.  MARTIN,  being  first  duly  sworn  as  a  wit- 
ness for  defendant  and  intervener,  testified  as  fol- 
lows: 

I  reside  in  Richmond.  I  am  a  draughtsman  in  the 
city  engineer's  office.  I  drew  this  map  myself, 
marked  Defendant's  Exhibit  "M,"  from  notes  pro- 
duced by  Mr.  Carnahan.  This  map  shows  the  course, 
direction,  and  width  of  bank,  width  of  channel  and 
proposed  excavated  portion  of  channel  "C."  The 
black  lines  at  the  southerly  end  of  the  map  indicate 
the  portion  of  the  platted  description  of  a  deed  be- 
tween Mrs.  Emily  Tewksbury  and  the  Richmond 
Belt  Railway.  A  narrow  strip  running  eastward 
for  a  mile  across  the  marsh  to  the  higher  land  and 
the  portion  crossing  the  channel  is  indicated  on  this 
map.  The  yellow  portion  indicates  a  width  of  80 
feet  of  the  channel  proposed  to  be  excavated  to  the 
San  Pablo  Canal,  according  to  cross-sections  shown 
here.  The  outer  black  lines  indicate  the  top  of  the 
bank  of  the  channel.  The  maximum  and  minimum 
width  varies  from  100  feet  to  200  feet.  The  dotted 
lines  across  the  channel  indicate  where  the  cross-sec- 
tions of  the  channel  were  taken.  The  cross-sections 
indicate  the  line  of  the  bottom  of  the  channel  wdth 
reference  to  a  level  line  at  the  top  giving  the  height. 
The  brown  line  which  follows  the  whole  course  of  the 
channel  indicates  the  nought  nought  line  or  zero  line 
or  the  base  line  from  which  all  elevations  are  taken ; 
that  forms  a  contour  which  follows  around  the  whole 
channel,  both  sides.     The  lines  enclosing  the  yellow 
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strip  are  the  actual  width  of  80  feet  which  it  was 
proposed  to  dredge  out.  The  lines  at  these  angle 
points  indicate  the  points  where  cross-sections  were 
taken.  I  also  marked  in  pencil  [86]  "place  of 
old  dyke" — I  did  not  have  the  actual  measurement, 
but  it  is  about  300  feet  to  where  this  old  dyke  was 
built  across  at  the  north  end.  The  figures  along  this 
red  line  give  the  distance  and  course  by  which  they 
were  located  with  reference  to  the  section  lines. 
These  different  course  and  directions  are  indicated 
on  the  map  by  sections,  which  means  a  distance  of 
100  feet,  or  a  station.  It  is  indicated  on  this  line  by 
stations.  A  station  of  56  plus  91  means  5,611  feet 
from  the  point  of  beginning.  The  map  was  admitted 
in  evidence  for  the  purpose  of  illustrating  the  wit- 
ness' testimony,  and  marked  Defendant's  Exhibit 
"M."  This  nought  nought  line  begins  at  the  south 
end  of  the  channel  on  the  Standard  Oil  dyke.  The 
black  line  shows  the  ground  line  as  it  existed  at  that 
time — it  represents  the  bottom  of  the  slough.  The 
red  line  shows  the  portion  proposed  to  dig  out.  At 
the  time  the  dredger  stopped  work  it  was  about  eight 
or  nine  hundred  feet  below  the  Standard  Oil  dyke. 
It  was  opposite  cross-section  948.  They  had  dredged 
from  zero  to  a  distance  of  942  feet,  starting  at  the 
upper  or  south  end  of  the  Standard  Oil  Dyke,  and 
worked  out  toward  the  bay. 

This  cross-section  was  introduced  in  evidence  for 
the  purpose  of  illustration. 

Cross-examination. 
The  platting  of  the  cross-section  lines  just  testi- 
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fied  to  was  made  merely  as  a  draftsman  and  based 
upon  figures  furnished  by  Mr.  Carnahan. 

It  was  stipulated  between  counsel  for  plaintiffs 
and  for  defendant  that  the  work  of  dredging  was 
confined  to  the  contract  and  plans  and  specifications, 
and  that  defendant  has  not  and  does  not  intend  to 
dredge  or  do  aything  other  than  in  accordance  with 
said  contract  or  the  plans  and  specifications.     [87] 

Testimony  of  C.  Anderson,  for  Defendant. 

C.  ANDERSON,  being  first  duly  sworn  as  a  wit- 
ness for  defendant  and  intervenor,  testified  as  fol- 
lows : 

I  am  captain  of  the  dredge  that  was  going  to  do 
the  dredging.  I  took  the  barge  up  the  channel 
marked  as  channel  "C"  on  the  map  marked  "Plain- 
tiffs' Exhibit  10."  The  barge  with  the  spuds  and 
everything  high  up  draws  about  41/2  feet  of  water. 
The  dredge  is  about  30  feet  wide  and  74  feet  long.  I 
took  the  dredge  up  to  about  400  feet  from  the  Stand- 
ard Oil  dyke. 

Cross-examination. 

I  did  not  go  up  to  the  dyke  because  I  wanted  to 
start  dredging  that  way  so  as  to  lay  my  pipe  and 
save  the  work,  and  turn  around  on  the  same  pipe.  I 
went  up  at  flood  tide.  It  took  about  an  hour  from 
the  outside  of  San  Pablo  Canal.  1  started  from' 
Oakland  in  the  morning  and  got  up  on  the  flats  out- 
side of  San  Pablo  Canal  in  the  evening.  It  was  dark 
and  low  tide.  I  stayed  there  until  flood  tide  and 
then  pulled  her  in  with  the  launch.     When  the  tide 
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was  very  low  the  dredger  was  on  the  bottom  of  the 
slough.  I  dredged  about  eight  or  nine  hundred  feet 
of  this  channel  when  stopped.  I  took  out  about 
22,000  cubic  yards  of  dredging,  according  to  my  esti- 
mate. There  was  about  two  or  three  feet  of  water 
in  the  channel  where  the  dredging  was  stopped  at  low 
tide. 

Testimony  of  J.  T.  Camahan,  for  Defendant 
(Recalled). 

J.  T.  CARNAHAN,  recalled  for  the  defendant 
and  intervenor,  testified  as  follows : 

The  cross-sections  testified  to  by  Mr.  Martin  are 
drawn  to  scale.  I  have  the  original  field-notes  which 
indicate  the  distance  from  the  red  line  shown  on  the 
plans  at  which  these  elevations  are  taken  and  show 
the  distance  above  the  zero  line  from  which  the  depth 
of  water  could  easily  be  computed.  Without  the 
aid  of  these  notes,  from  the  scaling  the  depth  of 
water  could  be  computed.     [88] 

Testimony  of  C.  B.  Martin,  for  Defendant  (Recalled) . 

C.  B.  MARTIN,  recalled  for  the  defendant  and 
intervenor,  testified  as  follows: 

The  cross-section  is  drawn  to  a  scale  of  10  feet  to 
the  inch. 

A  copy  of  the  permit  from  the  Secretary  of  War 
to  the  city  of  Richmond  to  do  the  work  of  dredging 
in  the  south  channel  of  San  Pablo  Canal,  designated 
on  Plaintiffs'  Exhibit  10  as  "0,"  was  admitted  in 
evidence,  and  marked  Defendant's  Exhibit  "E." 

Defendant  then  called  the  Court's  attention  to  the 
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provisions  of  the  charter  of  the  city  of  Richmond 
and  to  the  channel  lines  and  Constitution  of  the  State 
of  California,  of  which  the  Court  took  judicial  notice. 
Thereupon  the  case  was  submitted  to  the  Court  for 
decision.  During  the  trial  of  the  cause  the  Court, 
by  consent  and  in  company  of  counsel,  made  a  per- 
sonal view  and  inspection  of  the  property  involved 
in  the  cause,  and  of  the  premises,  and  of  the  slough 
marked  "C"  in  Exhibit  10; 

WHEREFORE,  defendant  and  intervenor  pre- 
sent the  foregoing  statement  of  the  evidence  pro- 
duced at  the  hearing  of  said  case,  and  pray  that  the 
same  may  be  approved  by  the  said  Court  as  their 
statement  of  their  case  in  order  that  the  matters 
therein  appearing  may  be  of  record  in  said  action. 

EARL  D.  WHITE, 
Solicitor  for  Defendant. 

D.  J.  HALL, 
Solicitor  for  Intervenor. 
The  above  and  foregoing  statement  may  be  settled 
and  allowed,  November  21,  1916. 

J.  K.  JOHNSON, 
Solicitor  for  Plaintiffs. 
The  foregoing  statement  of  the  case  is  hereby  settled, 
allowed   and   approved   this  22d  day  of  November, 
1916. 

WM.  C.  VAN  FLEET, 

District  Judge. 

[Endorsed]  :  Filed  Nov.  22,  1916.  W.  B.  Maling, 
Clerk.     By  J.  A.  Schaertzer,  Deputy  Clerk.     [89] 
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[Title  of  Court  and  Cause.] 

Assignment  of  Errors. 

NOW  COMES  North  American  Dredging  Com- 
pany of  Nevada,  a  corporation,  defendant  in  the 
above-entitled  cause,  and  city  of  Richmond,  a  munici- 
pal corporation,  intervenor  in  said  cause,  and  specify 
and  assign  the  following  as  errors  upon  which  they 
will  rely  upon  their  appeal  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  from 
an  interlocutory  decree  entered  in  the  above-entitled 
cause  in  the  above-named  court  on  the  first  day  of 
September,  1916,  granting  an  injunction  enjoining 
and  restraining  the  defendant  North  American 
Dredging  Company  of  Nevada,  a  corporation,  and 
intervenor,  city  of  Richmond,  a  municipal  corpora- 
tion, and  their  and  each  of  their  officers,  agents,  ser- 
vants, employees  and  attorneys  from  cutting,  dredg- 
ing or  excavating  any  ditch  or  canal  or  carrying 
away  the  dirt  or  soil  upon  the  property  of  the  plain- 
tiffs and  described  in  the  Amended  Bill  of  Complaint 
of  plaintiffs  on  file  herein,  and  order  and  reference 
to  the  Master  in  Chancery  for  the  purpose  of  ascer- 
taining and  reporting  to  the  said  court  the  loss  and 
damage  sustained  by  the  said  plaintiffs  through  the 
acts  of  said  defendant  and  said  intervenor,  which 
said  order  was  rendered  and  entered  in  the  said  Dis- 
trict Court  on  the  1st  day  of  September,  1916,  as  set 
forth  in  said  interlocutory  decree. 

THAT  said  District  Court  of  the  United  States  in 
and  for  the  Northern  District  of  California,  Second 
Division,  erred  as  follows: 
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I. 

In  adjudging  and  decreeing  that  defendant  and 
intervener  and  their  officers,  agents,  servants,  em- 
ployees and  attorneys  be  enjoined  from  cutting, 
dredging  or  excavating  any  ditch  or  canal,  [90] 
or  carrying  away  the  dirt  or  soil  upon  the  property 
of  the  plaintiffs  and  described  in  the  Amended  Bill 
of  Complaint  of  plaintiffs  herein. 

II. 

In  ordering  that  an  accounting  of  the  loss  and 
damage  suffered  by  plaintiffs  by  reason  of  the  acts 
of  defendant  and  intervenor  be  referred  to  the  Mas- 
ter in  Chancery  to  hear  testimony  as  to  such  loss  and 
damage  and  to  take  an  accounting  thereof  and  to 
report  the  same  together  with  his  findings  thereon 
to  the  Court. 

III. 

In  adjudging  that  plaintiffs  have  and  recover  their 
costs  and  disbursements  in  this  suit. 

IV. 

In  overruling  and  not  sustaining  defendant's  and 
intervenor's  objection  to  the  admission  in  evidence 
of  a  certain  agreement  between  the  city  of  Richmond, 
intervenor,  and  the  Standard  Oil  Company,  a  cor- 
poration, dated  March  30,  1915,  wherein  the  city  of 
Richmond  agrees  for  the  consideration  of  $.1074  a 
cubic  yard  to  deposit  all  material  dredged  from  the 
lands  described  in  plaintiffs'  Amended  Bill  on  the 
lands  of  the  Standard  Oil  Company. 

V. 

In  sustaining  and  not  overruling  plaintiffs'  objec- 
tion to  the  following  question  asked  by  defendant 
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and  intervenor  to  defendant's  and  intervener's  wit- 
ness, H.  E.  Aine,  as  follows:  Question:  Are  there 
any  other  bulkheads  constructed  where  that  dredg- 
ing material  could  be  placed  so  that  it  could  not  run 
back  into  the  channel?  Said  objection  being  sus- 
tained upon  the  ground  that  the  question  was  imma- 
terial, irrelevant  and  incompetent,  and  to  which 
question  said  witness  would  have  testified  that  the 
bulkhead  upon  the  property  of  the  Standard  Oil 
Company  w^as  the  only  bulkhead  behind  which  said 
dredging  material  could  be  placed.     [91] 

In  order  that  the  foregoing  Assignment  of  Errors 
may  be  and  appear  of  record  the  defendant  and  in- 
tervenor present  the  same  to  the  Court  and  pray 
that  such  disposition  may  be  made  thereof  as  is  in 
accordance  with  the  laws  of  the  United  States  made 
and  provided. 

WHEREFORE  said  defendant  and  intervenor 
pray  that  said  interlocutory  decree  of  September  1st, 
1916,  in  said  cause  against  the  defendant  and  inter- 
venor be  reversed  and  that  the  Southern  Division 
of  the  United  States  District  Court,  Northern  Dis- 
trict of  California,  Second  Division,  be  directed  to 
enter  an  order  setting  aside  the  said  decree  and  that 
the  defendant  and  intervenor  have  and  recover  of 
plaintiffs  their  costs  and  disbursements  herein. 

All  of  which  is  respectfully  submitted. 

EARL  D.  WHITE, 
Solicitor  for  Defendant. 

D.  J.  HALL, 
Solicitor  for  Intervenor. 
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[Endorsed] :  Filed  Sep.  29,  1916.    W.  B.  Maling, 
Clerk.    By  J.  A.  Schaertzer,  Deputy  Clerk.     [92] 


[Title  of  Court  and  Cause.] 

Petition  for  Order  Allowing  an  Appeal. 

North  American  Dredging  Company  of  Nevada,  a 
corporation,  defendant  above  named,  and  city  of 
Richmond,  a  municipal  corporation,  intervenor  above 
named,  conceiving  themselves  aggrieved  by  the  in- 
terlocutory decree  made  and  entered  in  the  above- 
entitled  cause  in  the  above-named  court  on  the  first 
day  of  September,  1916,  wherein  and  whereby  it  was 
ORDERED,  ADJUDGED  AND  DECREED  that 
the  defendant,  North  American  Dredging  Company 
of  Nevada,  a  corporation,  and  the  intervenor,  city  of 
Richmond,  a  municipal  corporation,  and  their  and 
each  of  their  officers,  agents,  servants,  employees 
and  attorneys  be  enjoined  from  cutting,  dredging 
or  excavating  any  ditch  or  canal,  or  carrying  away 
the  dirt  or  soil  upon  the  property  of  the  plaintiffs 
and  described  in  said  amended  Bill  of  Complaint  of 
plaintiffs  on  file,  and  wherein  and  whereby  it  was 
decreed  that  an  accounting  of  the  loss  and  damage 
suffered  by  plaintiffs,  by  reason  of  the  acts  of  de- 
fendant and  intervenor,  be  referred  to  the  Master 
in  Chancery  of  this  court  to  ascertain  and  report  an 
accounting  to  this  Court  of  the  loss  and  damage 
suffered  by  plaintiffs  herein. 

HEREBY  petition  said  Court  for  an  order  allow- 
ing said  defendant  and  said  intervenor  to  prosecute 
an  appeal  from  said  interlocutory  decree  granting 
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said  injunction  and  order  an  accounting  of  the  loss 
and  damage  suffered  by  plaintiffs  by  reason  of  the 
acts  of  defendant  and  intervenor  referred  to  in  said 
interlocutory  decree,  to  the  Honorable  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
under  and  according  to  the  laws  of  the  United  States 
in  that  behalf  made  and  provided.  Also  that  an 
order  be  made  fixing  the  amount  of  security  which 
the_said  defendant  and  the  said  intervenor  shall  give 
and  furnish  upon  such  [93]  appeal. 
And  your  petitioners  will  ever  pray. 

EARL  D.  WHITE, 

Solicitor  for  Defendant. 
D.  J.  HALL, 

Solicitor  for  Intervenor. 

[Endorsed] :  Filed  Sep.  29,  1916.    W.  B.  Maling, 
Clerk.    By  J.  A.  Schaertzer,  Deputy  Clerk.     [94] 


[Title  of  Court  and  Cause.] 

Order  Allowing  Appeal. 

Upon  motion  of  Earl  D.  White,  Esq.,  solicitor  for 
defendant,  and  D.  J.  Hall,  Esq.,  solicitor  for  inter- 
venor, and  on  filing  the  petition  of  defendant  and 
intervenor,  and  the  Assignment  of  Errors, 

IT  IS  ORDERED  that  an  appeal  be  and  is  hereby 
allowed  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  from  the  interlocutory 
decree  made  and  entered  on  the  1st  day  of  Septem- 
ber, 1916,  granting  an  injunction  against  defendant 
and  intervenor  herein  and  from  an  order  of  reference 
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to  the  Master  in  Chancery  for  the  ascertainment  and 
report  of  the  damage  sustained  by  plaintiffs. 

AND  IT  IS  FURTHER  ORDERED  that  the 
amount  of  defendant's  and  intervenor's  bond  be  and 
the  same  is  hereby  fixed  at  the  sum  of  three  thousand 
dollars  ($3000),  the  same  to  act  as  bond  for  costs  on 
appeal,  and  that  until  the  determination  of  the  ap- 
peal herein,  all  further  proceedings  in  the  court  be- 
low be  stayed. 

IT  IS  FURTHER  ORDERED  that  a  certified 
transcript  of  the  record  and  proceedings  be  forth- 
with transmitted  to  the  said  United  States  Court  of 
Appeals. 

WM.  C.  VAN  FLEET, 

District  Judge. 

[Endorsed]:  Filed  Sep.  30,  1916.  W.  B.  MaUng, 
Clerk.    By  J.  A.  Schaertzer,  Deputy  Clerk.     [95J 

31984-16. 


[Title  of  Court  and  Cause.] 

Undertaking  on  Appeal. 
KNOW  ALL  MEN  BY  THESE  PRESENTS,  that 
United  States  Fidelity  and  Guaranty  Company,  a 
corporation  organized  and  existing  under  the  laws  of 
the  State  of  Maryland,  and  duly  licensed  to  transact 
business  in  the  State  of  California,  is  held  and  firmly 
bound  unto  Lucio  M.  Mintzer  and  Mauricia  T.  Mint- 
zer,  as  executor  and  executrix  of  the  last  will  and 
testament  of  William  Mintzer,  deceased,  plaintiffs 
in  the  above-entitled  action,  in  the  full  and  just  sum 
of  three  thousand  dollars  ($3000),  to  be  paid  to  the 
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said  plaintiffs,  their  heirs  and  assigns,  for  which  pay- 
ment, well  and  truly  to  be  made,  the  said  United 
States  Fidelity  and  Guaranty  Company  binds  itself, 
its  successors,  and  assigns  firmly  by  these  presents. 

Sealed  with  the  corporate  seal  and  dated  this  30th 
day  of  September,  1916. 

The  condition  of  the  above  obligation  is  such  that 
whereas  defendant  and  intervenor  above  named 
have  taken  an  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  to  reverse 
an  order  made  and  entered  on  the  1st  day  of  Sep- 
tember, 1916,  by  the  District  Court  of  the  United 
States,  in  and  for  the  Northern  District  of  Cali- 
fornia, Second  Division,  in  the  above-entitled  cause, 
granting  an  injunction  restraining  the  defendant  and 
intervenor  and  their  officers,  agents,  servants,  em- 
ployees, and  attorneys  from  cutting,  dredging  or 
excavating  any  ditch  or  canal,  or  carrying  away  the 
dirt  or  soil  upon  the  property  of  the  plaintiffs  and 
described  in  plaintiffs '  amended  bill  of  complaint  on 
file  herein,  and  order  of  reference  to  the  Master  in 
Chancery  for  the  purpose  of  ascertaining  and  report- 
ing to  the  said  Court  the  loss  and  damage  sustained 
by  plaintiffs  through  the  acts  of  [96]  defendant 
and  intervenor. 

NOW  THEREFORE,  the  condition  of  the  above 
obligation  is  such  that  if  defendant  and  intervenor, 
above  named,  shall  prosecute  their  said  appeal  to 
effect,  and  answer  all  costs  and  damages  if  they  fail 
to  make  good  their  appeal,  then  this  obligation  shall 
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be  void;  otherwise  to  remain  in  full  force  and  effect. 
[Seal]     UNITED    STATES    FIDELITY    AND 
GUARANTY  COMPANY. 

By  BRADLEY  CARR, 

Attorney  in  Fact. 
By  H.  V.  D.  JOHNS, 

Attorney  in  Fact. 
State  of  California, 
City  and  County  of  San  Francisco, — ss. 

On  this  30th  day  of  September  in  the  year  one 
thousand  nine  hundred  and  16,  before  me  M.  J.  Cleve- 
land, a  notary  public  in  and  for  the  city  and  county 
of  San  Francisco,  personally  appeared  H.  V.  D.  Johns 
and  Bradley  Carr,  known  to  me  to  be  the  persons 
whose  names  are  subscribed  to  the  within  instrument 
as  the  attorneys  in  fact  of  the  United  States  Fidelity 
and  Guaranty  Company,  and  acknowledged  to  me 
that  they  subscribed  the  name  of  the  United  States 
Fidelity  and  Guaranty  Company  thereto  as  principal, 
and  their  own  names  as  attorneys  in  fact. 

[Seal]  M.  J.  CLEVELAND, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California. 
Approved  September  30,  1916. 

WM.  C.  VAN  FLEET, 
Judge. 

[Endorsed] :  Filed  Sep.  30,  1916.  W.  B.  Maling, 
Clerk.    By  J.  A.  Schaertzer,  Deputy  Clerk.     [97] 
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[Title  of  Court  and  Cause.] 

Praecipe  for  Transcript  of  Record. 
To  the  Clerk  of  said  Court: 

The  above-entitled  court  having  rendered  in  the 
above-entitled  cause  an  interlocutory  decree  on  the 
first  day  of  September,  1916,  and  the  said  North 
American  Dredging  Company  of  Nevada,  a  corpora- 
tion, defendant  above  named,  and  the  city  of  Rich- 
mond, a  municipal  corporation,  intervenor  above 
named,  having  appealed  from  said  decree  to  the 
United  States  Circuit  Court  of  Appeals,  Ninth  Cir- 
cuit, 

You  are  hereby  requested  to  make  up  as  and  for 
the  record  to  be  issued  in  and  upon  the  said  appeal 
the  following : 

Amended  Bill  of  Complaint  for  injunction  and 
damages. 

Answer  of  defendant  North  American  Dredging 
Company  of  Nevada. 

Bill  in  intervention  of  city  of  Richmond,  inter- 
venor. 

Answer  of  plaintiffs  to  Bill  in  Intervention. 

Subpoena  ad  Respondendum. 

Opinion  of  Court. 

Interlocutory  decree  granting  injunction  and  or- 
dering reference  to  Master  in  Chancery  for  ascer- 
tainment of  loss  and  damages. 

Petition  for  order  allowing  appeal. 

Assignment  of  Errors. 

Order  Allowing  Appeal. 
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Undertaking  on  Appeal. 
Citation. 

A  statement  of  the  evidence  introduced  by  and  on 
behalf  of  the  respective  parties  upon  the  trial  in  the 
above-entitled  court  of  the  above-entitled  action  with 
the  documentary  evidence  and  exhibits  offered  and 
received  in  evidence  in  the  above-entitled  [98] 
cause. 

EARL  D.  WHITE, 
Attorney  for  Defendant. 

D.  J.  HALL, 
Attorney  for  Intervener. 
Receipt  of  copy  of  the  above  Praecipe  is  hereby 
admitted  this  3d  day  of  October,  1916. 

J.  K.  JOHNSON, 
Solicitor  for  Plaintiffs. 

[Endorsed]:  Filed  Oct.  3, 1916.  Walter  B.  Maling, 
Clerk.     [99] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 

No.  184— EQUITY. 

LUCIO  M.  MINTZER  et  al.,  etc.. 

Plaintiffs, 

vs. 

NORTH  AMERICAN  DREDGING  COMPANY  OF 
NEVADA,  a  Corporation, 

Defendant. 
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Certificate  of  Clerk  U.  S.  District  Court  to  Transcript 

of  Record. 

I,  Walter  B.  Maling,  Clerk  of  the  District  Court 
of  the  United  States,  in  and  for  the  Northern  District 
of  California,  do  hereby  certify  the  foregoing  ninety- 
nine  (99)  pages,  numbered  from  1  to  99,  inclusive,  to 
be  full,  true  and  correct  copies  of  the  record  and  pro- 
ceedings as  enumerated  in  the  praecipe  for  transcript 
of  record,  as  the  same  remain  on  file  and  of  record 
in  the  above-entitled  cause,  and  that  the  same  con- 
stitute the  record  on  appeal  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  the  cost  of  the  foregoing 
transcript  of  record  is  $60;  that  said  amount  was 
paid  by  defendant;  and  that  the  original  citation 
issued  herein  is  hereunto  annexed. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  said  of  said  District 
Court  this  3d  day  of  January,  A.  D.  1916. 

[Seal]  WALTER  B.  MALING, 

Clerk. 
By  J.  A.  Schaertzer, 
Deputy  Clerk.     [100] 


Citation  on  Appeal. 
UNITED  STATES  OF  AMERICA,— ss. 
The  President  of  the  United  States,  to  Lucio  M. 
Mintzer,  and  Mauricia  T.  Mintzer,  as  Executor 
and  Executrix  of  the  Last  Will  and  Testament 
of  William  Mintzer,  Deceased,  GREETING: 
You  are  hereby  cited  and  admonished  to  be  and 
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appear  at  a  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  holden  at  the  city  of  San 
Francisco,  in  the  State  of  California,  within  thirty 
days  from  the  date  hereof,  pursuant  to  an  order  al- 
lowing an  appeal,  of  record  in  the  clerk's  office  of 
the  Southern  Division  of  the  United  States  District 
Court  for  the  Northern  District  of  California,  Second 
Division,  wherein  North  American  Dredging  Com- 
pany of  Nevada,  a  corporation,  and  City  of  Rich- 
mond, a  municipal  corporation,  are  appellants,  and 
you  are  appellees,  to  show  cause,  if  any  there  be,  why 
the  decree  rendered  against  the  said  appellants,  as 
in  the  said  order  allowing  appeal  mentioned,  should 
not  be  corrected,  and  why  speedy  justice  should  not 
be  done  to  the  parties  in  that  behalf. 

WITNESS,  the  Honorable  WILLIAM  C.  VAN 
FLEET,  United  States  District  Judge  for  the  North- 
ern District  of  California,  this  30th  day  of  Septem- 
ber, A.  D.  1916. 

WM.  C.  VAN  FLEET, 

United  States  District  Judge. 
Receipt  of  a  copy  thereof  is  hereby  admitted  this 
3d  day  of  October,  1916. 

J.  K.  JOHNSON, 
Solicitor  for  Plaintiffs  and  Appellees. 

[Endorsed] :  No.  184— In  Equity.  In  the  South- 
ern Division  of  the  United  States  District  Court  for 
the  Northern  District  of  California,  Second  Division. 
North  American  Dredging  Company  of  Nevada  et  al., 
Appellants,  vs.  Lucio  M.  Mintzer  and  Mauricia  T. 
Mintzer,  etc.,  Appellees.  Citation  on  Appeal.  Filed 
Oct.  3,  1916.    Walter  B.  Maling,  Clerk.     [101] 
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[Endorsed]:  No.  2913.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  North 
American  Dredging  Company  of  Nevada,  a  Corpora- 
tion, and  City  of  Richmond,  a  Municipal  Corporation, 
Appellees,  vs.  Lucio  M.  Mintzer  and  Mauricia  T. 
Mintzer,  as  Executor  and  Executrix  of  the  Last  Will 
and  Testament  of  William  Mintzer,  Deceased,  Ap- 
pellees. Transcript  of  the  Record.  Upon  Appeal 
from  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, Second  Division. 
Filed  January  5, 1917. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 

Deputy  Clerk. 


United  States  Circuit  Court  of  Appeals  for  the  Ninth 

Circuit. 

NORTH  AMERICAN  DREDGINO  COMPANY  OF 
NEVADA,  a  Corporation,  and  CITY  OF 
RICHMOND,  a  Municipal  Corporation, 

Appellants, 

vs. 

LUCIO  M.  MINTZER  and  MAURICIA  T.  MINT-^ 
ZER,  as  Executor,  etc. 

Order  Extending  Time  to  and  Including  November 
30,  1916,  to  File  Record  and  Docket  Cause. 
Good  cause  appearing  therefor,  it  is  hereby  or- 


120    North  American  Dredging  Co.  of  Nevada 

dered  that  the  appellants  may  have  to  and  including 
jNTovember  30',  1916,  in  which  to  file  the  record  on 
appeal  and  docket  the  cause  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 
Dated  October  30, 1916. 

WM.  W.  MORROW, 
Judge,   United  States   Circuit   Court   of   Appeals, 
Ninth  Judicial  Circuit. 

[Endorsed] :  Order  Under  Rule  16  Enlarging 
Time  to  Nov.  30,  1916,  to  File  Record  Thereof  and 
to  Docket  Case.  Filed  Oct.  30,  1916.  F.  D.  Monck- 
ton.  Clerk. 


United  States  Circuit  Court  of  Appeals  for  the  Ninth 

Circuit. 

NORTH  AMERICAN  DREDGINO  COMPANY  OF 
NEVADA,  a  Corporation,  and  CITY  OF 
RICHMOND,  a  Municipal  Corporation, 

Appellants, 
vs. 

LUCIO  M.  MINTZER  and  MAURICIA  T.  MINT- 
ZER,  as  Executor  and  Executrix  of  the  Last 
Will  and  Testament  of  WILLIAM  MINT- 
ZER, Deceased, 

Appellees. 

Order  Extending  Time  to  and  Including  December 
30, 1916,  to  File  Record  and  Docket  Cause. 
Good  cause  appearing  therefor,  it  is  hereby  or- 
dered that  the  appellants  may  have  to  and  including 
December  30,  1916,  in  which  to  file  the  record  and 
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docket  the  cause  in  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 
Dated,  November  29,  1916. 

WM.  C.  VAN  FLEET, 
United  States  District  Judge. 

[Endorsed] :    No.    .     United    States    Circuit 

Court  of  Appeals  for  the  Ninth  Circuit.    Order  Un- 
der Rule  16  Enlarging  Time  to to  File  Record 

Thereof  and  to  Docket  Case.     Filed  Nov.  29,  1916. 
F.  D.  Monckton,  Clerk. 


United  States  Circuit  Court  of  Appeals  for  the  Ninth 

Circuit. 

NORTH  AMERICAN  DREDGINO  COMPANY  OF 
NEVADA,  a  Corporation,  and  CITY  OF 
RICHMOND,  a  Municipal  Corporation, 

Appellants, 
vs. 

LUCIO  M.  MINTZER  and  MAURICIA  T.  MINT- 
ZER, as  Executor,  etc., 

Appellees. 

Order  Extending  Time  to  and  Including  January 
5,  1917,  to  File  Record  and  Docket  Cause. 
Good  cause  appearing  therefor,  IT  IS  HEREBY 
ORDERED  that  the  appellants  may  have  to  and  in- 
cluding January  5,  1917,  in  which  to  file  the  record 
on  appeal  and  docket  the  cause  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 

WM.  C.  VAN  FLEET, 
United  States  District  Judge. 
December  29,  1916. 
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[Endorsed]:    No.    .     United    States    Circuit 

Court  of  Appeals  for  the  Ninth  Circuit.  Order  Un- 
der Rule  16  Enlarging  Time  to  January  5,  1917,  to 
File  Record  Thereof  and  to  Docket  Case.  Filed  Dec. 
29,  1916.    F.  D.  Monckton,  Clerk. 

No.  2913.  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Three  Orders  Under  Rule  16 
Enlarging  Time  to  January  5th,  1917,  to  File  Record 
Thereof  and  to  Docket  Case.  Refiled  Jan.  5,  1917. 
F.  D.  Monckton,  Clerk. 


No.  2913  -^ 

/ 

dtrrmt  Olourt  of  App^ab 

FOR  THE  NINTH  CIRCUIT 


NORTH  AMERICAN  DREDGING 
COMPANY  OF  NEVADA,  a  Cor- 
poration, and  CITY  OF  RICH- 
MOND, a  Municipal  Corporation, 

Appellants, 
vs. 

LUCIO  M.  MINTZER  and  MAU- 
RICIA  T.  MINTZER,  as  Executor 
and  Executrix  of  the  Last  Will  and 
Testament  of  WILLIAM  MINTZ- 
ER, Deceased, 

Appellees. 


BRIEF  FOR  APPELLANTS. 


UPON     APPEAL     FROM     THE     SOUTHERN     DIVISION     OF     THE 

UNITED    STATES    DISTRICT    COURT    FOR    THE 

NORTHERN  DISTRICT  OF  CALIFORNIA, 

SECOND    DIIVSION. 


Filed 


FEB2S1Q1 
Earl  D.  White, 
D.  J.  Hali/- ^- ^°""^^ton. 

'  Clark. 

Attomeys  for  Apnellants. 


No.  2913 

IN  THE 

United  States 

Circuit  Court  or  Appeals 

FOR  THE  NINTH  CIRCUIT 


NORTH  AMERICAN  DREDGING 
COMPANY  OP  NEVADA,  a  Cor- 
poration, and  CITY  OP  RICH- 
MOND, a  Municipal  Corporation, 

Appellants, 

vs. 

LUCIO    M.    MINTZER    and    MAU-j 
RICIA  T.  MINTZER,  as  Executor| 
and  Executrix  of  the  Last  Will  and 
Testament   of  WILLIAM   MINTZ- 
ER, Deceased, 

Appellees. 

BRIEF   FOR  APPELLANTS 

GENERAL  EXPLANATION. 

This  appeal  is  from  a  judgment  rendered  in  the 
District  Court  of  the  United  States  for  the  North- 
ern District  of  California,  Second  Division,  in  favor 
of  the  plaintiffs  (appellees  herein). 

The  nature  of  the  action  and  the  issues  involved 
are   so   clearly  set  forth  in  the   opinion  directing 


entry  of  decree  in  favor  of  Plaintiffs,  commencing 
on  page  fifty-five  of  the  Transcript  of  Record,  that 
we  quote  therefrom  as  follows: 

"This  is  a  bill  to  enjoin  the  defendant  from  fur- 
ther proceeding  to  dredge  out  and  deepen  a  certain 
waterway  or  channel  traversing  lands  alleged  to  be- 
long to  the  plaintiffs'  testator,  and  from  carrying 
away  the  earth  or  soil  therefrom,  as  constituting  a 
wilful  and  malicious  trespass  and  waste,  and  to 
recover  damages  for  the  waste  and  injury  already 
done. 

The  answer  of  the  defendant  denies  any  owner- 
ship or  right  of  any  kind  in  the  plaintiffs  in  the 
land  involved,  and  sets  up  that  the  channel  in  ques- 
tion is  'known  and  designated  as  the  South  Chan- 
nel of  the  San  Pablo  Canal,  all  within  the  city  lim- 
its of  the  City  of  Richmnod,  County  of  Contra  Costa, 
State  of  California,  and  that  said  channel  is  and 
has  been  for  many  years  last  past,  a  navigable 
waterway,  with  a  public  terminus,  connecting  the 
said  city  of  Richmond  with  the  San  Pablo  Bay  and 
the  bay  of  San  Francisco';  and  that  'for  many  years 
last  past  vessels  engaged  in  commerce  have  navi- 
gated and  traversed  said  channel';  that  all  the  acts 
done  and  committed  by  defendant  of  which  com- 
plaint is  made  have  been  had  and  done  under  and 
in  pursuance  of  a  contract  theretofore  entered  into 
between  defendant  and  said  cit}^  of  Richmond  where- 
by 'defendant  agreed  to  dredge  a  channel  eighty 
(80)  feet  wide,  in  and  through  said  south  channel 
of  said  San  Pablo  Canal,  to  a  imiform  depth  of 


eight  (8)  feet  below  low  tide,'  and  that  the  work 
of  dredging  said  channel  was  being  done  by  de- 
fendant 'for  the  purpose  of  improving  said  water- 
way in  the  interest  of  commerce  and  navigation,' 
etc.  It  denies  that  plaintiffs  have  suffered  any  dam- 
age or  that  defendant  'has  committed  any  wilful 
or  malicious  or  any  trespass  upon  any  property  of 
plaintiffs.'  It  then  alleges,  as  ground  of  affirm- 
ative relief,  that  after  defendant  had  removed  ap- 
proximately 22,000  cubic  yards  of  material  from 
said  channel  it  was  stopped  by  the  injunction  issued 
herein  and  has  since  discontinued  work  under  said 
contract,  and  that  by  reason  of  such  interruption 
and  delay  in  its  work  defendant  has  suffered  dam- 
ages on  its  part  for  which  it  asks  judgment  against 
the  plaintiffs. 

The  city  of  Richmond  was  permitted  to  file  a  bill 
of  intervention  in  which  it  alleges  that  the  channel 
in  question  is  a  natural  arm  of  San  Pablo  Bay, 
which  is  a  navigable  body  of  water  within  the 
State;  'that  the  depth  of  Avater  in  said  channel  va- 
ries with  the  rise  and  fall  of  the  tide,  and  that  at 
ordinary  low  tide  said  channel  has  a  minimum  depth 
of  two  (2)  feet,  and  at  ordinary  high  tide  has  a 
minimum  depth  of  eight  (8)  feet';  and  after  alleg- 
ing substantially  in  the  terms  set  up  in  the  answer 
the  navigation  of  said  channel  during  recent  years 
between  other  points  and  the  city  of  Richmond,  it  is 
alleged  that  in  order  to  improve  the  navigability  of 
the  channel  and  render  it  more  suitable  for  com- 
merce 'it  became  and  is  necessary  to  deepen  said 
r-hannel  throughout  its  entire  length  and  to  a  width 


4 

of  eighty  (80)  feet,  to  a  depth  of  eight  (8)  feet 
at  ordinary  low  tide.'  It  is  alleged  'that  the  city 
of  Richmond  has  a  population  of  20,000  or  up- 
wards, and  contains  within  its  limits  a  large  num- 
ber of  extensive  manufacturing  plants  and  indus- 
tries; that  it  is  essential  for  the  best  interests  of 
the  city  of  Richmond,  its  inhabitants  and  the  public 
generally,  that  the  navigability  of  said  channel  be 
unproved  and  increased  as  aforesaid,  thereby  afford- 
ing better  transportation  facilities  fo7'  the  city  of 
Richmond,  its  inhabitants  and  the  public  generally/ 
rt  admits  the  entering  into  the  contract  as  set  up 
by  defendant  for  the  deepening  and  widening  of 
the  channel,  and  alleges  that  it  has  procured  for 
that  purpose  a  permit  from  the  War  Department 
of  the  United  States  for  such  improvement.  It  de- 
nies any  right  or  title  in  plaintiffs  in  or  to  the  prem- 
ises involved,  or  that  any  soil  or  other  thing  of  value 
is  being  taken  from  plaintiff's  property. 

In  response  to  the  bill  of  intervention  the  plain- 
tiffs filed  an  answer  denying  all  its  allegations  as 
to  the  navigability  or  commercial  value  of  said  chan- 
nel, and  alleging  that  the  intervenor  and  the  Stand- 
ard Oil  Company  of  California  have  entered  into  a 
contract  'whereby  it  was  agreed  that  the  city  of 
Richmond  should  cause  the  dirt  or  soil  dredged  or 
taken  from  the  property  of  plaintiffs  to  be  depos- 
ited upon  the  property  of  the  Standard  Oil  Com- 
pany of  California,  and  that  it  should  pay  to  the 
city  of  Richmond  ten  and  74/100  cents  per  cubic 
yard  therefor,  that  being  the  exact  price  that  the 
city   of   Richmond   agreed   to   pay    the    defendant 


herein,  North  American  Dredging  Company  of  Ne- 
vada for  dredging  said  alleged  channel  as  aforesaid, 
and  that  the  aim  and  purpose  of  said  agreement  be- 
tween the  Standard  Oil  Company  and  the  city  of 
Richmond  was  that  the  Standard  Oil  Company 
should  pay  for  said  dredging,  and  thereby  receive 
and  obtain  the  property  of  plaintiffs  without  pay- 
ing them  therefor.'  And  it  is  alleged  that  if  said 
channel  is  deepened  in  accordance  with  the  contract 
between  the  intervenor  and  the  defendant  'it  will 
enable  the  Standard  Oil  Company  of  California  to 
obtain  a  waterway  to  the  San  Pablo  Bay  over  and 
across  and  upon  the  land  and  property  of  plain- 
tiffs.'" 


STATEMENT  OF  THE  EVIDENCE. 

The  channel  in  question,  referred  to  in  the  plead- 
ings as  the  "South  Channel  of  the  San  Pablo  Ca- 
nal" is  referred  to  and  designated  in  the  evidence 
and  the  exhibits  introduced  as  Channel  '^C."  This 
channel  is  entirely  within  the  corporate  limits  of  the 
City  of  Richmond.     (Tr.  page  101). 

This  channel  extends  from  San  Pablo  Creek  (or 
Canal)  through  appellees'  land  and  beyond  the 
property  of  the  Richmond  Belt  Line  Railroad  to  the 
property  of  the  Standard  Oil  Company.  (Tr. 
page  76). 

This  channel  terminates  at  the  San  Pablo  Canal, 
which  canal  extends  to  San  Pablo  Bay.  (Tr.  pages 
85  and  86). 


It  varies  in  width  from  one  hundred  (100)  feet 
to  two  hundred  (200)  feet.     (Tr.  page  86). 

The  lands  of  the  appellees,  through  which  Chan- 
nel C  extends  comprise  about  six  hundred  and 
eighty-seven  (687)  acres  of  swamp  and  overflowed 
lands,  salt  marsh  and  tide  lands.     (Tr.  page  18). 

Before  any  dredging  was  done  in  Channel  "C", 
it  had  a  depth  of  water  at  low  tide  varying  from 
four  (4)  feet  in  the  shallow^est  place,  at  the  Stand- 
ard Oil  levy,  to  sixteen  (16)  feet  at  the  entrance  of 
the  mouth  of  the  channel.  Midway  of  the  channel 
between  the  Standard  Oil  refinery  and  the  mouth 
of  the  channel  there  was  in  the  neighborhood  of 
about  eight  (8)  feet  of  water  at  low  tide.  (Tr. 
pages  92  and  93).  These  figures  are  also  verified 
by  the  Map  in  evidence  marked  defendants'  Exhibit 
"M",  which  was  made  by  the  City  Engineer  of  the 
City  of  Richmond,  which  shovrs  the  width,  length 
and  depth  of  the  channel  throughout. 

On  December  8,  1915,  soundings  taken  at  near 
flood  tide,  under  the  direction  of  Col.  Thomas  II. 
Rees,  throughout  the  entire  length  of  the  channel, 
showed  a  variation  of  water  in  the  channel  from 
eleven  (11)  to  sixteen  (16)  feet.  The  predicated 
tide  in  the  tide  tables  for  that  tide  was  6.8  feet. 
One  sounding  taken  at  a  sharp  point  showed  seven 
(7)  feet  of  water,  but  this  sounding  was  not  shown 
to  have  been  at  the  deepest  portion  of  the  channel. 
(Tr.  p.  87). 


An  attempt  was  made  about  1870  to  construct  a 
levee  across  Channel  "C"  and  the  San  Pablo  Canal 
(referred  to  in  the  proceedings  in  the  trial  Court 
as  Channel  "B").  The  levee  was  a  failure  so  far 
as  Channel  **B"  was  concerned.  The  levee  could 
not  restrain  the  water.  The  water  was  shut  off 
completely  in  Channel  '*C"  for  one  winter,  the  tide 
then  took  it  out.     (Tr.  pages  77  and  78). 

The  evidence  adduced  as  to  the  actual  navigation 
of  Channel  "C"  was  as  follows: 

H.  E.  Aine  testified  that  he  had  been  familiar 
with  Channel  '^C"  and  the  lands  through  which  it 
runs  for  the  last  twenty-six  (26)  or  twenty-eight 
(28)  years.  (Tr.  page  88).  That  the  channel  was 
navigated  considerably  with  duck  boats  and  flat 
boats.  That  in  1907,  he  piloted  a  launch  which 
brought  up  through  this  channel  several  loads  of 
piling  which  was  delivered  at  the  Standard  Oil 
Company's  property.  That  in  1914,  he  piloted  up 
a  barge  and  a  gasoline  launch  and  also  the  "Pe- 
troleum No.  3,"  a  stern-wheeler.  (Tr.  page  89). 
That  in  1914  the  scow-schooner  "Ada  McKewen" 
brought  a  load  of  rock  through  Channel  "C"  to  a 
point  where  the  channel  connects  with  the  Standard 
Oil  property.  The  channel  had  not  been  dredged 
out  prior  to  the  time  these  boats  went  up.  (Tr. 
page  91). 

In  1915,  the  craft  known  as  the  "Shasta"  brought 
in  through  Channel  "C"  a  cargo  of  sixty  (60)  yards 
of  crushed  rock.     (Tr.  page  92). 
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The  ' '  Ada  McKewen "  is  a  power  scow  boat,  draw- 
ing about  five  (5)  feet  of  water  when  loaded.  The 
"Petroleum  No.  3"  is  a  stern- wheeler.     (Page  93). 

Fred  Klesow  testified  that  he  is  a  master  mariner 
in  the  bay  and  river  trade.  That  he  was  first  on  the 
land  through  w4iich  Channel  "C"  runs  about  1882, 
1883  and  1884.  That  he  navigated  these  streams 
with  a  vessel  named  the  "Lookout"  with  a  cargo  of 
about  fifty  (50)  tons,  having  about  four  (4)  feet 
nine  (9)  inches  draft.  (Tr.  page  94).  That  in  De- 
cember, 1915,  he  navigated  Channel  "C"  with  the 
schooner  "Shasta"  bringing  up  about  eighty-five 
(85)  tons  of  rock  for  the  Standard  Oil  Company. 
That  he  never  went  up  Channel  "C"  in  a  big  boat 
in  1882.     (Tr.  page  95). 

L&wis  Chamberlain  testified  that  he  is  in  the 
launch  business  and  owns  two  boats.  That  he  went 
up  Channel  "C"  in  a  launch  towing  rock  barges  to 
the  Standard  Oil  Bulkhead.  That  he  made  one  trip 
before  the  dredger  of  appellant.  North  American 
Dredging  Company,  was  in  and  one  afterwards. 
The  loaded  barge  drew  five  feet  of  water  on  both 
trips.  On  both  trips  the  tide  w^as  about  four  feet 
six  inches.  That  the  barge  in  tow  was  about  twenty- 
six  (26)  feet  wide.  That  he  passed  the  dredger  on 
the  second  trip.  That  the  dredger  barge  was  about 
thirty  (30)  feet  or  more  in  width.  That  he  had  no 
difficulty  in  passing  it.  That  he  had  no  difficulty  in 
navigating  Channel  "C"  except  at  one  point  where 
there  was  a  kind  of  bulkhead  where  a  few  boards 
were  sticking  up.     (Tr.  pages  95  and  96). 
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W.  Lindsey  testified  that  he  had  lived  in  the  vicin- 
ity of  Richmond  for  thirty-three  (33)  years  and  is 
familiar  with  Channel  "C"  and  the  lands  through 
which  it  runs.  (Tr.  page  97).  That  he  has  sailed, 
fished  and  hunted  over  the  bodies  of  water  in  this 
locality  as  far  back  as  forty  (40)  years.  That 
about  eighteen  (18)  years  ago  in  an  effort  to  make 
a  levee  and  dike  across  Channel  "C",  he  and  others 
towed  a  barge,  loaded  with  piles  and  a  pile  driver, 
by  means  of  a  gasoline  boat,  up  Channel  "C".  Be- 
cause the  levee  broke,  they  navigated  the  channel 
again  and  made  a  second  attempt  to  build  dikes  and 
levees  across  Channel  *'C".     (Tr.  page  98). 

C.  Anderson,  the  captain  of  the  dredger  wdth  which 
defendant  was  dredging  the  channel,  testified  that 
he  took  the  dredge,  which  is  thirty  (30)  feet  wide, 
seventy- four  (74)  feet  long  and  draws  about  four 
and  one-half  (4I/2)  feet  of  water,  up  Channel  ^'C" 
with  a  launch  to  about  four  hundred  (400)  feet 
from  the  Standard  Oil  Company's  dike.  (Tr.  page 
104). 

Thomas  H.  Rees  testified  that  he  resided  in  San 
Francisco  and  that  he  was  Lieutenant-Colonel,  Corps 
of  Engineers  of  the  U.  S.  Army,  in  charge  of  the 
Government  Engineers'  office  in  San  Francisco,  and 
that  he  was  in  local  charge  of  the  improvement  of 
the  waterways  around  San  Francisco  Bay,  and  that 
he  issued  permits  for  improvements  or  works  in 
navigable  waters  by  authority  of  the  Secretary  of 
War.  That  he  had  seen  the  body  of  water  marked 
''South  Channel  San  Pablo  Canal"  referred  to  as 
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Channel  "C^,  and  that  he  issued  the  permit,  under 
the  authority  of  the  Secretary  of  War,  to  the  City 
of  Richmond  to  do  the  work  of  dredging  in  the 
South  Channel  of  San  Pablo  Canal,  designated  on 
Plaintiffs'  exhibit  10  as  Channel  "C",  which  said 
permit  was  marked  defendants'  Exhibit  "E".  (Tr. 
pages  85  and  105). 

Thomas  H.  Bees  also  testified  that  on  December 
8,  1915,  he  navigated  Channel  "C"  with  a  power 
boat  "The  Suisun,"  being  a  boat  about  eighty-six 
(86)  feet  long,  having  a  beam  about  sixteen  (16) 
feet  and  drawing  about  five  (5)  feet  nine  (9)  inches 
to  six  (6)  feet  of  water.  He  also  testified:  "We  went 
up  just  before  high  tide.  The  tide  was  still  rising 
or  flooding  when  we  came  out  of  the  stream.  While 
we  were  in  the  dredged  channel  a  photograph  was 
taken  of  my  vessel."  (Tr.  page  85).  The  photo- 
graph exhibited  to  Colonel  Eees  was  identified  by 
him  and  introduced  in  evidence  and  marked  defen- 
dant's Exhibit  "A." 

Thomas  H.  Bees  further  testified  "we  came  into 
San  Pablo  Bay,  into  the  mouth  of  San  Pablo  Canal, 
and  then  into  the  south  channel  of  San  Pablo  Canal. 
(Channel  "C").  The  south  channel  of  San  Pablo 
Canal  (Channel  "C")  is  varying  in  width,  some 
places  not  over  100  feet  wide  between  the  marsh 
land  on  either  side  and  other  places  perhaps  200 
feet  or  more."  (Tr.  page  86).  He  also  testified 
that  he  had  soundings  taken  as  he  came  in  and  as 
he  went  out.  That  in  the  channel,  they  ran  gener- 
ally eleven  (11)  to  twelve  (12)  feet  of  water,  some- 
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times  up  to  fifteen  (15)  or  sixteen  (16).  At  one 
point  there  was  a  sounding  of  seventeen  (17)  feet 
of  water. 

Colonel  Bees  also  testified  that  he  observed  the 
land  on  either  side  of  Channel  "C,"  and  that  so 
far  as  he  could  see  the  immediate  banks  were 
covered  with  Avater.  The  salt  marsh  on  either  side 
so  far  as  he  could  see  was  about  a-wash.  The  water 
was  just  covering  it  generally.  The  grass  was  stick- 
ing up  above  the  water.  Some  little  distance  away, 
it  was  impossible  to  tell  whether  the  ground  was 
above  water  or  whether  it  was  only  the  grass.  He 
could  see  no  evidence  of  any  obstructions  or  dikes. 
(Tr.  page  86). 

Colonel  Rees  further  testified  that  this  channel  is 
shown  on  the  regular  maps  of  the  Coast  and  Geo- 
detic Survey,  but  that  the  maps  do  not  indicate 
whether  or  not  it  is  navigable.     (Tr.  page  87). 

Colonel  Rees  also  testified  that  before  issuing  the 
permit  hereinbefore  referred  to,  which  permit  was 
signed  by  him  on  July  21,  1914,  he  received  infor- 
mation from  the  City  of  Richmond  concerning  the 
navigability  of  the  channel,  and  had  been  furnished 
with  a  description  of  the  channel,  and  with  a  photo- 
graph showing  a  boat  in  the  channel  and  at  the 
head  of  the  channel  by  the  City  Attorney  of  the 
City  of  Richmond.     (Tr.  page  88). 

H.  E.  Aine  testified:  "Channel  *C'  connects  with 
the  Standard  Oil  channel  and  runs  to  the  main  land. 
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The  Standard  Oil  channel  is  a  dredged  channel  go- 
ing up  to  the  Belt  Line  and  it  ends  on  a  city  street 
that  comes  behind  the  Standard  Oil  plant.  By  the 
Belt  Line  I  mean  the  Richmond  Belt  Line  Rail- 
way which  begins  at  the  Standard  Oil  Refinery  and 
runs  to  Winehaven.  It  connects  with  both  the 
Southern  Pacific  and  the  Santa  Fe.  It  runs  past 
the  Standard  Oil  property  around  to  Winehaven. 
This  dredged  channel  connecting  with  Channel  'C 
ends  about  100  feet  from  the  Richmond  Belt  Line 
Railway.  The  Riclimond  Belt  Line  Railway  ap- 
pears in  that  picture  (Defendant's  Exhibit  'C')  in 
the  foreground.  This  picture  was  taken  on  the  8th 
of  December,  the  day  of  the  visit  of  Colonel  Rees. 
It  correctly  represents  the  condition  of  the  land  as 
to  being  covered  with  water  at  that  time.  I  recog- 
nize the  picture  marked  Defendant's  Exhibit  'B.' 
I  saw  the  picture  taken.  I  observed  the  conditions 
in  relation  to  the  channel  and  the  land  there  gener- 
ally. The  picture  marked  Plaintiffs'  Exhibit  'D'  is 
a  correct  representation  of  the  condition  existing  at 
the  time  when  Colonel  Rees'  boat  came  in  there.  I 
locate  channel  "C"  on  this  picture.  (Witness  refers 
to  Defendant's  Exhibit  'D').  The  channel  shows 
very  plainly  in  the  picture.  There  is  a  boat  in  the 
channel."  (Tr.  page  91).  "This  dredged  channel 
terminates  near  the  asphalt  department  of  the  Stan- 
dard Oil  plant.  Asphalt  is  handled  in  barrels, 
mostly  over  the  Belt  Line  at  this  time.  This  chan- 
nel 'C  could  be  used  for  any  commercial  purposes 
there."  (Tr.  page  93).  "The  Standard  Oil  plant 
was  started  in  1901."     (Tr.  page  93). 
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The  City  of  Riclimond  was  incorporated  in  1905. 
(Tr.  page  79). 


SPECIFICATION  OF  ERRORS. 

The  following  assignment  of  errors  by  the  trial 
Court  are  relied  upon: 

I. 

In  adjudging  and  decreeing  that  defendant  and 
intervenor  and  their  officers,  agents,  servants,  em- 
ployees and  attorneys  be  enjoined  from  cutting, 
dredging  or  excavating  any  ditch  or  canal,  or  carry- 
ing away  the  dirt  or  soil  upon  the  property  of  the 
plaintiffs  and  described  in  the  Amended  Bill  of 
Complaint  of  plaintiffs  herein. 

II. 

In  ordering  that  an  accounting  of  the  loss  and 
damage  suffered  by  plaintiffs  by  reason  of  the  acts 
of  defendant  and  intervenor  be  referred  to  the 
Master  in  Chancery  to  hear  testimony  as  to  such 
loss  and  damage  and  to  take  an  accounting  thereof 
and  to  report  the  same  together  with  his  findings 
thereon  to  the  Court. 

III. 

In  adjudging  that  plaintiffs  have  and  recover 
their  costs  and  disbursements  in  this  suit. 

IV. 

In  overruling  and  not  sustaining  defendant's  and 
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intervener's  objection  to  the  admission  in  evidence 
of  a  certain  agreement  between  the  City  of  Rich- 
mond, intervener,  and  the  Standard  Oil  Compan}-, 
a  corporation,  dated  March  30,  1915,  wherein  the 
city  of  Richmond  agrees  for  the  consideration  of 
$  .1074  a  cubic  yard  to  deposit  all  material  dredged 
from  the  lands  described  in  plaintiffs'  Amended 
Bill  on  the  lands  of  the  Standard  Oil  Compan}^ 

V. 

In  sustaining  and  not  overruling  plaintiffs'  objec- 
tion to  the  following  question  asked  by  defendant 
and  intervener  to  defendant's  and  intervener's  wit- 
ness, H.  E.  Aine,  as  follows:  Question:  Are  there 
any  other  bulkheads  constructed  where  that  dredg- 
ing material  could  be  placed  so  that  it  could  not  run 
back  into  the  channel?  Said  objection  being  sus- 
tained upon  the  ground  that  the  question  was  im- 
material, irrelevant  and  incompetent,  and  to  which 
question  said  witness  would  have  testified  that  the 
bulkhead  upon  the  property  of  the  Standard  Oil 
Company  was  the  only  bulkhead  behind  which  said 
dredging  material  could  be  placed. 


ARGUMENT. 

THE  TRIAL  COURT  SHOULD  NOT  HAVE 
ENJOINED  THE  DREDGING  OF  THE 
CHANNEL  BECAUSE  IT  IS  A  NAVIGABLE 
WATERWAY.  The  channel  in  question  is 
navigable.  Navigability  in  fact  is  the  general  test 
by  which  the  navigability  of  waters  is  determined. 
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If  they  are  navigable  as  a  matter  of  fact,  they  are 
deemed  navigable  waters.  If  a  stream  is  navigable 
in  fact,  it  is  navigable  in  law. 

Kamm  vs.  Normand,  126  Am.  State  Rep.  698. 
See  also — exhaustive  note  on  subject  ''What  Waters 
are  Navigable"  126  Am.  State  Rep.  710-733. 

"The  capability  of  use  by  the  public  for  pur- 
poses of  transportation  or  commerce  affords  the 
true  criterion  of  the  navigability  of  a  river, 
I'ather  than  the  extent  and  manner  of  that  use. 
If  it  be  capable  in  its  natural  state  of  being 
used  for  purposes  of  commerce,  no  matter  in 
what  mode  the  commerce  may  be  conducted,  it 
is  navigable  in  fact  and  becomes  by  law  a  public 
river  or  highway.  Vessels  of  any  kind  that  can 
float  upon  the  water,  whether  propelled  by 
animal-power,  by  the  wind,  or  by  the  use  of 
steam,  may  be  the  instruments  of  such  com- 
merce, although  in  order  to  give  it  the  char- 
acter of  a  navigable  stream  it  must  be  gen- 
erally and  actually  useful  for  some  purpose  of 
trade  or  agriculture." 

United  States  vs.  The  Montello,  20  Wall  430. 

In  the  case  of  the  City  of  Oakland  vs.  Oakland 
Water  Front  Company,  118  Cal.  160  (180-2),  the 
Court  in  referring  to  a  branch  of  the  stream,  called 
San  Antonio  Creek,  being  a  portion  of  the  Oakland 
Estuary,  says: 

"Each  branch  had  a  depth  of  2  ft.  at 
low^-tide — the  same  as  the  depth  on  the  bar  at 
the  mouth  of  the  Estuary,  which  meant  a  depth 
at  full  high-tide  of  from  seven  to  eight  feet 
every  twenty-four  hours,  and  this  was  sufficient 
to  accommodate  a  very  important  traffic." 
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And  under  this  state  of  facts,  the  Court  held  that 
the  branch  of  the  Estuary  above  referred  to  was  a 
navigable  body  of  water. 

The  facts  in  the  case  at  bar  show  a  more  favor- 
able condition  of  navigability  than  those  existing  in 
the  Oakland  Water  Front  case. 

A  channel  in  a  tide-river,  which  at  half -tide  is 
navigable  for  rowboats,  is  a  navigable  channel,  al- 
though at  low-tide  there  is  not  much  water  therein. 

Jttdson  vs.   Tidewater  Lumber  Co.,  98  Pac. 
377. 

A  slough  emptying  into  the  sea  at  and  during 
the  ebb  and  flow  of  the  tide,  navigable  for  scows 
and  for  rafting  and  booming  of  logs,  is  a  navigable 
stream. 

Dawson  vs.  McMillan,  75  Pac.  807. 

The  navigibility  of  a  stream  does  not  depend 
upon  the  extent  or  the  manner  of  the  use  made  of  it, 
but  whether  or  not  it  is  capable  of  being  used  for 
purposes  of  trade  and  travel  in  the  usual  and 
ordinary  modes. 

State   vs.    Eason,   114   North    Carolina,    787; 

19  SE.  88. 
The  Daniel  Ball,  10  Wall  557. 
The  Monfello,  11  Wall.  411 ;  20  Wall.  430. 

"The  true  test  in  determining  the  right  of 
the  public  in  the  use  of  a  stream  is  whether  or 
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not  inherently  and  in  its  nature  it  is  capable  of 
being  used  for  floatage.  If  it  is,  an  easement 
in  favor  of  the  public  exists,  whether  it  has 
been  used  by  the  public  or  not." 

Kinney  on  Irrigation  and  Water  Rights,  568. 
Moore  vs.  Sanborn,  59  Am.  Dec.  209. 
Brown   vs.    Chadhourne,   50   Ain.    Dec.    641. 
Willotv  River  Co.  vs.  Wade,  42  L.  R.  A.,  305. 

The  character  of  navigability  is  not  so  much  de- 
termined by  the  frequency  of  its  use  for  navigation 
as  it  is  by  its  capacity  of  being  used  for  purposes 
of  transportation  and  commerce.  Capacity  for 
transportation  and  not  the  extent  of  the  use  for 
transportation  is  the  criterion.  The  waters  need 
not  be  in  actual  use  if  capable  of  the  use. 

St.  Louis  Railway  Co.  vs.  Ramsey,  53  Ark. 
314. 

Sullivan  vs.  Spottsivood,  82  Ala.  163. 

Commonwealth  vs.  Inhabitants  of  Charles- 
town,  1  Pick.  180. 

Nor  does  the  fact  that  a  floatable  stream  is  not  used 
by  the  public  generally,  but  only  by  persons  having 
a  particular  occupation,  deprive  it  of  its  public 
character,  if  it  has  the  capacity  for  useful  naviga- 
tion. 

"In  order  for  a  stream  to  be  determined  nav- 
igable it  is  not  necessary  for  it  to  be  capable  of 
navigation  continuously  throughout  all  the  sea- 
sons, if  it  is  so  capable  during  a  material  por- 
tion of  the  year.  It  is  the  valuable,  and  not  the 
continued  use  which  is  the  important  element 
to  navigability." 
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"The  navigability  of  a  stream  is  shown  where 
it  appears  that  for  a  great  many  years  pre- 
viously boats  navigated  it  at  certain  seasons  of 
the  year,  when  there  is  no  evidence  that  its  con- 
dition has  changed." 

Miller  <&  Lux  vs.  Enterprise  Canal  Co.^  142 
Cal.  208. 

The  facts  of  the  case  at  bar  show  that  channel 
"C"  is  in  fact  navigable  throughout  its  entire  length 
from  the  San  Pablo  Canal  to  the  propert}^  of  the 
Standard  Oil  Company.  Between  the  property 
claimed  by  the  plaintiffs  and  the  propert}^  of  the 
Standard  Oil  Company  is  the  property  of  the  Rich- 
mond Belt  Line  Railway  Company,  a  railway  cor- 
poration which  is  a  public  carrier  and  a  public  ser- 
vice corporation.  The  contention  of  the  plaintiffs 
that  this  channel  is  entirely  surrounded  by  their 
land,  or  by  land  claimed  by  them,  is  not  supported 
by  the  evidence,  as  the  land  of  the  Standard  Oil 
Company,  the  Richmond  Belt  Line  Railway,  and 
the  lands  claimed  by  the  plaintiffs  are  all  adjacent 
to  the  natural  banks  of  this  channel.  Shippers  may 
have  cargoes  transported  through  this  channel  and 
transported  to  the  cars  of  the  Richmond  Belt  Line 
Railw^ay  without  trespassing  upon  the  private  prop- 
erty of  the  Standard  Oil  Company,  or  u|)on  the  pri- 
vate property  claimed  by  the  plaintiffs.  Even  if 
this  were  not  a  fact,  the  navigability  of  the  channel 
is  not  affected  by  the  question  whether  one  riparian 
owner  has  a  monopoly  of  the  surrounding  land. 
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State  vs.  Tiviford,  136  No.  Carolina  603;  43 
SE.  586. 

If  this  were  not  the  rule  the  question  as  to  the 
navigability  of  water  would  depend  upon  whether  or 
not  riparian  owners  had  monopolized  the  ownership 
of  the  adjacent  soil. 

In  the  case  of  CMsolm  vs.  Caines,  67  Fed.  Rep 
285,  the  Court,  in  considering  the  question  of  navi- 
gability of  waters,  discussed  the  essential  character- 
istics of  a  navigable  stream  as  follows : 

"The  crucial  question  in  this  case  therefore 
is:  are  these  creeks,  or  any  of  them 
those  which  bound  and  those  which  permeate 
these  marshes,  .  .  .  public  navigable  streams, 
or  capable  of  becoming  navigable  streams;  if 
they  are,  although  they  may  have  passed  with 
the  marshes  which  surround  them,  they  are  held 
subject  to  the  uses  of  the  public  for  passage  and 
navigation."    .     .    . 

"Nor  does  it  (navigability)  depend  upon  un- 
interrupted use,  nor  upon  a  channel  free  from 
obstruction,  if  this  can  be  removed." 

"Nor  is  it  necessary  that  it  shall  at  all  times 
be  i)assable    .    .    .    floatable."    .    .    . 

"The  essential  characteristic  of  a  navigable 
stream  is  that  it  is,  or  is  capable  of  becoming, 
a  public  highway  ...  a  means  open  to  the 
public  of  passing  from  one  place  where  they 
have  a  right  to  be  to  another  in  which  they  have 
the  same  right."     .     .     . 

"If  a  stream  in  itself,  or  in  connection  with 
others,  forms  a  continuous  connection  in  whole 
or  in  part  between  different  places  in  different 
states,   it  is   navigable   water    of    the    United 
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States;  but  if  it  lies  wholly  within  a  state  and 
is  only  navigable  between  different  places  with- 
in a  state,  then  it  is  not  navigable  waters  of  the 
United  States,  but  only  a  navigable  water  of  a 
state.  This  distinction  simply  determines  the 
jurisdiction  over  it.  The  essential  to  navigabil- 
ity is  the  same  in  both,  ...  a  highway  be- 
tween places."     (p.  292). 

In  Attorney  General  vs.  Woods,  108  Mass.  436, 
439,  the  Supreme  Court  made  the  test  of  navigability 
neither  the  size  of  the  streams  nor  the  character  of 
the  vessels  on  them,  nor  the  motive  of  the  public 
in  using  them,  hut  the  fact  that  they  ivere  high- 
ways through  which  the  public  could  pass  for  busi- 
ness or  pleasure. 

According  to  the  overwhelming  weight  of  author- 
ity, the  navigability  of  a  stream  or  other  body  of 
water  depends,  not  upon  the  use  w^hich  has  been 
made  of  the  stream,  but  upon  its  capability  of  use 
in  the  furtherance  of  navigation  and  commerce. 

Prior  to  1901,  this  channel  had  been  navigated  by 
duck  boats  and  flat  boats,  (Tr.  page  89)  accord- 
ing to  the  testimony  of  H.  E.  Aine.  And  on  at  least 
two  occasions,  in  about  the  year  1900,  the  channel 
had  been  navigated  with  a  gasoline  launch  towing  a 
barge  and  pile  driver,  according  to  the  testimony  of 
W.  Lindse.y  (Tr.  page  98). 

Prior  to  the  location  of  the  Standard  Oil  plant  in 
1901  and  prior  to  the  incorporation  of  the  City  of 
Richmond  in  1905,  there  had  been  little  occasion 
to  make  any  extensive  use   of  this  waterwav   for 
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commercial    purposes,    but    the    testimony    shows 
that  it  was  capable  of  such  use. 

After  the  location  of  the  Standard  Oil  plant  and 
the  incorporation  of  the  City  of  Riclnnond,  and  the 
subsequent  growth  and  development  of  said  City, 
the  use  and  necessity  for  use  of  this  waterway  has 
correspondingly  increased. 

According  to  the  testimony  of  H.  E.  Aine  a 
launch  navigated  this  channel  and  towed  several 
barge  loads  of  piling  through  this  channel  which 
were  delivered  at  the  Standard  Oil  Company's 
property. 

In  1914,  several  barges  and  gasoline  launches 
navigated  this  channel.  The  "Petroleum  No.  3,"  a 
sternwheeler  also  navigated  this  channel  in  1914. 
The  scow-schooner  "Ada  McKewen"  navigated  this 
channel  and  delivered  a  load  of  rock  at  the  prop- 
erty" of  the  Standard  Oil  Company  in  1914.  In 
1915,  the  craft  knoAvn  as  the  "Shasta"  navigated 
this  channel  with  a  cargo  of  eighty-five  (85)  tons 
of  rock. 

In  1915,  Lewis  Chamberlain  navigated  this  chan- 
nel on  two  occasions  with  a  launch  towing  a  barge 
loaded  with  rock,  which  barge  drew  five  (5)  feet  of 
water.  ' 

In  1915,  C.  Anderson  navigated  the  channel  with 
a  launch  and  towed  the  dredger  of  the  defendant 
through  the  channel  to  about  four  hundred   (400) 
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feet  from  the  Standard  Oil  dike.     This  barge  drew 
four  and  one-half  (41/2)  feet  of  water. 

Later  Colonel  Eees  navigated  this  channel  with 
the  "Suisun,"  which  vessel  is  eighty-six  (86)  feet  in 
length  and  has  a  sixteen  (16)  foot  beam  and  draws 
about  five  (5)  feet  nine  (9)  inches  to  six  (6)  feet  of 
water. 

On  various  other  occasions,  the  channel  or  water- 
way has  been  navigated  by  other  boats  and  vessels. 

The  evidence  generally  shows  that  for  many  years 
the  stream  has  been  navigated  at  will  by  the  public 
desiring  to  use  it,  and  there  is  no  evidence  showing 
that  plaintiifs,  or  their  predecessors  in  interest,  ever 
attempted  to  prevent  the  public  use  of  this  stream 
as  a  navigable  waterway. 

According  to  the  testimon,y  of  John  H.  Nicholl, 
who  has  been  well  acquainted  and  very  familiar 
with  channel  "C"  and  the  lands  adjacent  thereto 
since  1868,  until  the  location  of  the  Standard  Oil 
plant  and  the  growth  and  development  of  the  City 
of  Richmond  in  1901,  there  had  been  little  occasion 
to  use  this  waterway  for  commercial  purposes. 

But  according  to  the  great  weight  of  authority, 
even  though  the  stream  in  question  had  never 
been  used  for  useful  purposes  as  a  navigable  water- 
way, yet  the  fact  that  it  is  capable  of  such  use  is 
sufficient  to  establish  its  status  as  a  navigable 
waterway. 
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In  the  opinion  of  the  learned  trial  Judge,  it  is 
stated  that  the  mere  depth  of  water  will  not  place 
a  stream  in  the  catagory  of  a  navigable  waterway, 
other  essentials  being  absent;  nor,  on  the  other 
hand,  will  the  want  of  depth  or  capacity  in  part 
of  its  coui-se  take  a  stream  out  of  that  catagory  if 
the  other  characteristics  are  present. 

We  assert  that  the  evidence  in  this  case  shows 
that  channel  "C"  has  present  every  essential  neces- 
sary to  place  it  in  the  catagory  of  navigable  waters 
as  defined  by  the  decisions  of  the  various  courts 
which  have  determined  that  question.  It  has  the 
width  of  channel  and  depth  of  water  necessary  for 
the  carriage  of  craft  ordinarily  used  in  local  com- 
merce. It  has  one  terminus  in  an  admittedly 
navigable  arm  of  San  Pablo  Bay  and  the  other 
on  lands  owned  by  a  public  utility,  the  Belt  Line 
Railway  Company.  Its  usefulness  for  commercial 
purposes  has  been  demonstrated  by  the  utilizing 
of  its  waters  for  the  transportation  of  rock,  gravel, 
piling,  pile  driver,  barges  and  dredges.  It  is  cap- 
able of  continuous  use  for  the  carrying  on  of  com- 
merce between  the  City  of  Richmond  and  other 
ports. 

The  facts  in  this  case  bring  it  clearly  within  the 
requirements  of  a  navigable  waterway  as  prescribed 
in  the  case  of  Botve  vs.  The  Granite  Bridge  Com- 
pany, 21  Pick.  344  referred  to  in  the  opinion  of  the 
Trial  Judge,  in  which  decision  the  following 
language  is  used: 
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''But  in  order  to  have  this  cliaracter  (navi- 
gability) it  must  be  navigable  to  some  purpose, 
useful  to  trade  or  agriculture.  It  is  not  a  mere 
possibilit}^  of  being  used  under  some  circum- 
stances, as  at  extraordinary  high  tides,  which 
will  give  it  the  character  of  a  navigable  stream, 
but  it  must  be  generally  and  commonly  useful 
to  some  purpose  of  trade  or  agriculture." 

Channel  "C"  measures  up  fully  to  these  require- 
ments. It  is  navigable  to  a  purpose  useful  to  trade. 
It  has  more  than  a  mere  possibility  of  being  used, 
under  some  circumstances,  at  extraordinary  high 
tides,  it,  in  fact,  being  navigable  at  all  ordinary 
tides  for  boats  and  barges  drawing  not  more  than 
four  (4)  feet  of  water,  and  at  ordinary  high  tide 
for  vessels  drawing  as  much  as  ten  (10)  feet  of 
water. 

Channel  "C"  also  meets  the  requirements  cited 
by  the  Trial  Judge  in  the  case  of  Harrison  vs.  File, 
148  Fed.  781,  in  which  it  is  said: 

"Mere  depth  of  w^ater  without  profitable  util- 
ity, will  not  render  a  water  course  navigable  in 
the  legal  sense,  so  as  to  subject  it  to  public  servi- 
tude, nor  will  the  fact  that  it  is  sufficient  for 
pleasTire  boating  or  to  enable  hunters  or  fisher- 
men to  float  their  skiffs  or  canoes.  To  be  nav- 
igable a  water  course  must  have  a  useful  capac- 
ity as  a  public  highway  of  transportation." 

We  submit  that  the  evidence  shows  that  the 
waterway  in  question  is  sufficient  for  more  than 
pleasure  boating  or  to  enable  hunters  or  fisher- 
men to  float  their  skiffs  or  canoes,  and,  in  fact, 
has  the  capacity  for,  and  has  been  used,  as  a  pub- 
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Mc  highway  of  transportation  by  vessels  engaged 
in  commerce  and  carrying  cargoes  of  gravel,  sand, 
rock  and  other  commodities. 

The  portions  of  the  testimony  cited  show  that 
the  channel  in  its  present  state  is  navigable  by 
vessels  engaged  in  commerce,  drawing  from  four 
(4)  to  ten  (10)  feet  of  water,  and  that  the  opinion 
of  the  trial  Court,  "that  the  conceded  necessity  of 
the  work  sought  to  be  prosecuted  is  a  recognition 
that  the  channel  is  not  susceptible  of  being  navi- 
gated in  its  present  state  Avithout  artificial  aid" 
(Tr.  page  69)  is  not  borne  out  by  the  evidence. 
"Conceded  necessity"  is  not  a  recognition  that  the 
channel  is  not  susceptible  of  being  navigated  in 
its  present  state,  but  the  work  sought  to  be  done  is 
simply  for  the  purpose  of  improving  the  navigabil- 
ity of  the  channel  or  waterway  so  that  said  channel 
will  be  navigable  at  all  times  for  vessels,  engaged 
in  commerce,  of  deeper  draft  than  vessels  which 
can  now  navigate  said  channel.  It  is  not  unusual 
for  the  government  or  other  public  authorities  to 
dredge  waterways,  which  are  concededly  navigable 
without  artificial  aid,  for  the  purpose  of  improving 
their  navigability. 

It  does  not  at  all  impair  tlie  status  of  this  chan- 
nel as  a  navigable  waterway  that,  if  as  suggested 
by  the  Trial  Judge,  it  lies  only  at  Richmond's 
"backdoor,"  (Tr.  page  70)  as  commerce  may  as 
well  be  carried  to  the  back  door  of  a  muni- 
cipality as  well  as  to  its  front  door.  In  our  huml3le 
opinion,  we  believe  it  is  customary  and  generally 
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conceded  that  the  water  front  of  a  City  is  its  front 
door  rather  than  its  back  door,  especially  so  far  as 
its  commercial  interests  are  concerned. 

It  is  difficult  to  comprehend  how  this  channel 
could  be  available  to  the  Belt  Line  Railroad  (Tr. 
page  70)  without  being  of  benefit  to  the  general 
public,  the  Belt  Line  Railroad  being  a  public 
carrier. 

CHANNEL  '^C"  BEING  A  NAVIGABLE 
WATERWAY  WITHIN  ITS  TERRITOR- 
IAL LIMITS,  THE  CITY  OF  RICHMOND 
THEREFORE  HAS  THE  AUTHORITY  TO 
IMPROVE  ITS  NAVIGABILITY  BY  RE- 
MOVING THE  SOIL  IN  THE  BED  OF 
THE  CHANNEL  UNDER  SUCH  NAVI- 
GABLE WATERWAY. 

The  United  States  has  power  to  make  improve- 
ments to  navigable  waterways  and  channels. 

Gibson  vs.  United  States,  166  U.  S.  269. 
Cultivation  Co.  vs.  Briggs,  229  U.  S.  82. 
Lumber  Company  vs.  TJ.  S.,  204  Fed.  489. 

The  state  has  power  to  make  improvements  in 
navigable  waterways,  except  in  so  far  as  it  is  pro- 
hibited by  federal  legislation. 

St.  Joseph  Co.  vs.  Pidge,  5  Ind.  13. 
McKeen  vs.  Delaware  Canal  Co.,  49  Pa.  State 
424. 
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Lehigh  Valley  Ry.  Co.  vs.  Canal  Board,  130 

N.  Y.  SuppL  978. 
Corrigan  Transit   Co.   vs.   Chicago  Sanitary 

District,  137  Fed.  851. 

This  power  may  be  delegated  by  the  state  to  a 
city. 

Austin  vs.  Hall,  58  SW  479. 
West  Chicago  Street  Ry.  Co.  vs.  People,  201 
U.  S.  506. 

The  Act  admitting  California  to  the  Union  was 
upon  the  condition  "That  all  the  navigable  waters 
within  said  state  shall  be  common  highways  and 
forever  free  to  the  inhabitants  of  said  state  as  to 
the  citizens  of  the  United  States,  without  any  tax, 
impost  or  duty  therefor." 

Donnelly  vs.  U.  S.,  228  U.  S.  243;  263. 
The  state  has  the  right  to  control  and  regulate 
the  public  use  of  navigable  water  within  its  boun- 
daries. 

The  People  vs.  WiMiams,  64  Cal.  498. 

The  municipality  of  Richmond  through  its  char- 
ter has  the  right  to  improve  the  navigability  of  a 
navigable  channel  within  its  territorial  limits. 

"To  control  the  bays,  inlets  and  channels 
flowing  through  the  city  or  adjoining  the  same, 
to  widen,  straighten  and  deepen  the  same  where 
such  work  is  necessary  for  the  purposes  of 
sanitation,    drainage    or    removal    of    sewage;- 
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to  fill  the  same  when  they  are  obstructions  to 
proposed  streets  or  roads,  to  control  and  im- 
prove the  water  front  of  the  city  and  to  main- 
tain embankments  and  other  works  necessary 
to  protect  the  city  from  overflow;  to  construct 
and  maintain  wharves,  chutes,  piers  and  break- 
waters within  the  limits  of  the  city." 

Article  2,  Section  10  of  the  Charter  of  the 
City  of  Richmond;  Statutes  1909,  page 
1264. 

See  also  Statutes  1913,  page  605,  as  follows: 

Section  1.  There  is  hereby  granted  and  con- 
veyed to  the  city  of  Richmond  in  the  county  of 
Contra  Costa,  in  the  state  of  California,  all  the 
lands  situate  on  the  City  of  Richmond  side  of 
the  bay  of  San  Francisco  and  the  bay  of  San 
Pablo,  lying  and  being  between  the  line  of  mean 
high  tide  and  the  line  of  mean  low  tide  as  the 
same  has  been  or  may  be  hereafter  established 
between  the  prolongation  into  the  bay  of  San 
Pablo  of  the  north  boundary  line  of  the  said  city 
of  Richmond  and  the  prolongation  into  the  bay 
of  San  Francisco  of  the  southerly  boundary 
line  of  the  city  of  Richmond. 

Sec.  2.  The  city  of  Richmond  shall  have  and 
there  is  hereby  granted  to  it  the  right  to  make 
upon  said  premises  all  improvements,  better- 
ments and  structures  of  every  kind  and  char- 
acter, proper,  needful  and  useful  for  the  de- 
velopment of  commerce,  navigation  and  fishing, 
including  the  construction  of  all  wharves, 
docks,  piers,  slips,  and  the  construction  and  op- 
eration of  a  municipal  belt  line  railroad  in  con- 
nection with  said  dock  system." 

Permission  and  authority  were  obtained  from  the 
War  Department  of  the  United  States  to  improve 
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this  channel  according  to  certain  plans  and  spec- 
ifications adopted  therefor.  The  permit  in  evidence 
granted  by  the  War  Department  of  the  United 
States,  July  2,  1914,  was  obtained  pursuant  to  the 
provisions  of  the  Act  of  Congress. 

Thirty  Statutes  at  Large,  1151. 

When  public  authorities  see  fit  to  make  improve- 
ments on  land  below  highwater  mark  for  pur- 
poses of  navigation  riparian  owner  must  yield 
thereto,  and  his  right  is  subordinate  to  the  public 
right. 

People  vs.  Southern  Pacific,  166  Cal.  627. 

People  vs.  Buss,  132  Cal.  102. 

Mashhurn  vs.  St.  Joe  Imp.  Co.,  113  Pac.  92. 

The  public  has  the  right  to  make  use  of  a  navigable 
stream  as  a  natural  highway  and  if  a  riparian 
o^^^ler  is  injured  by  such  use  he  is  without  remedy. 

Lewis  Blue  Point  Oyster  Cultivation  Co.  vs. 

Briggs,  198  N.   Y.  287, 
Cham  plain   Stone   and   Sand   Co.   vs.   State, 

142  App.  Div.  94. 

An  injunction  against  the  improvement  of  naviga- 
ble waters  will  not  be  granted  where  the  work  is 
authorized  and  the  means  adopted  are  not  improper. 

Waterloo    Woolen   Mfg.    Co.    vs.    Shanahan, 

128  N.  Y.  345. 
Schuyler  Steamboat  Line  vs.  Newton,  21  Fed. 

Case  No.  12496;  9  Rep.  233. 
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THE  STATE  HAS  NO  POWER  TO 
ALIENATE  LANDS  UNDERLYING  ANY 
NAVIGABLE  STREAM  OR  BODY  OF 
WATER  SO  AS  TO  CUT  OFF  THE  PUB- 
LIC RIGHT  OF  NAVIGATION. 

While  it  may  be  conceded  that  the  lands  described 
in  the  amended  bill  were  subject  to  sale  by  the 
State  of  California  as  salt  marsh  lands,  swamp  and 
overflowed  or  tide  lands,  and  the  state  lawfully 
issued  a  patent  therefor,  it  is  not  conceded  that 
such  patent  operated  so  as  to  cut  off  the  public 
right  of  navigation  upon  and  over  any  navigable 
waters  within  the  limits  of  such  grant,  nor  is  it  con- 
ceded that  such  title  includes  the  soil  underlying 
the  channel  itself  to  the  extent  that  such  soil  may 
not  be  removed  for  the  purpose  of  either  main- 
taining or  improving  the  navigability  of  the  w^aters 
overlying  such  soil. 

In  the  opinion  of  the  Trial  Judge  and  in  the  trial 
briefs  of  appellees',  strong  reliance  is  placed  on 
the  case  of  Knudson  vs.  Kearney,  171  Cal.  250, 
which  decision  it  is  asserted  supports  the  contention 
that  it  is  possible  for  the  state  to  extend  to  any 
individual  the  power  to  deny  to  the  public  the  right 
to  enjoy  or  use  navigable  w^aters  for  the  purposes  of 
commerce.  The  Knudson-Kearney  case,  supra,  was 
an  action  between  two  individuals  in  which  neither 
the  state  nor  any  political  subdivision  was  a  party. 
The  only  matter  there  considered  was  the  power  of 
the  State  to  dispose  of  the  jus  privatum  without 
regard  to  the  jus  puMieutn,  which  a  very  long  and 
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consistent  line  of  authorities  hold,  under  no  circum- 
stances, can  be  disposed  of  by  the  State. 

In  that  case,  the  court,  referring  to  its  decision 
in  the  case  of  People  vs.  California  Fish  Company, 
166  Cal.  576,  says: 

''We  were  careful  to  say  that  'when  the  plan 
or  system  of  improvement  or  development 
adopted  by  the  state  for  promotion  of  naviga- 
tion and  commerce  cuts  off  a  part  of  these  tide- 
lands  or  submerged  lands  from  the  public  chan- 
nels, so  that  they  are  no  longer  useful  for  navi- 
gation, the  state  may  thereupon  sell  and  dispose 
of  such  excluded  lands  into  private  ownership 
or  private  uses,  thereby  destroying  the  public 
easement  in  such  portion  of  the  lands  and  giv- 
ing them  over  to  the  grantee,  free  from  public 
control  and  use.'  " 

The  Court  further  says: 

"It  is  obvious  in  the  provisions  of  the  afore- 
said Acts  of  1868  and  1870,  that  they  were  en- 
acd:ed  in  aid  of  navigation  and  for  the  purpose 
of  providing  for  the  improvements  of  San 
Francisco  Bay  so  as  to  make  it  more  suitable 
for  navigation." 

The  testimony  in  the  case  at  bar  shows  that  the 
swamp  and  overflowed,  salt  marsh  and  tide-lands 
described  in  the  Amended  Bill  have  never  been 
improved,  and  that  Channel  "C"  has  been  and  still 
remains  a  natural  waterway  actually  navigated  and 
commercially  useful,  and  has  never  been  cut  off 
from  the  public  channels,  and  has  never  been  shown 
to  be  no  longer  useful  for  navigation,  so  that  the 
state  could  sell  the  same  into  private  ownership. 
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so  as  to  permit  the  destruction  of  the  public  right 
of  navigation  thereon. 

But,  on  the  contrary,  the  evidence  does  show  that 
instead  of  the  channel  in  question  being  no  longer 
useful  for  navigation,  its  usefulness  for  that  pur- 
pose is  constantly  increasing  with  the  growth  and 
development  of  the  commercial  activities  of  the  city 
of  Richmond,  within  whose  confines  it  is  entirely 
situated. 

The  Act  admitting  the  State  of  California  into 
the  Union  provides: 

"That  all  of  the  navigable  waters  within  the 
said  state  shall  be  common  highways  and  for- 
ever free  as  well  to  the  inhabitants  of  said  state 
as  to  the  citizens  of  the  United  States  without 
any  tax,  import  or  duty  therefor." 

In  face  of  such  an  emphatic  and  positive  declara- 
tion by  Congress,  how  can  it  be  held  that,  if  chan- 
nel "C"  was  ever  a  navigable  waterway,  the  City 
of  Richmond,  its  inhabitants  or  the  public  gener- 
ally, can  now  be  denied  the  privilege  of  navigating 
such  channel  or  be  denied  the  privilege  of  navigat- 
ing such  channel  for  commercial  purposes,  without 
doing  violence  to  the  very  Act  by  which  the  State 
of  California  was  admitted  into  the  Union? 

In  Heckman  vs.  Swett,  99  Cal.  303,  it  was  said : 

"Navigable  streams  and  the  shores  to  ordi- 
nary high- water  mark  are  held  by  the  state  in 
trust  for  the  public ;  but  qualified  rights  therein 
may  be  granted  so  far  as  i\\ej  are  not  incon- 
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sistent  with  or  are  in  aid  of  the  principal  use, 
viz:  for  the  purpose  of  navigation.  In  the  ab- 
sence of  the  Act  of  1859,  regaUating  fisheries  on 
Eel  River,  the  right  to  use  the  shore  between 
high  and  low- water  mark,  for  fishing  purposes 
w^as  common  to  the  people  of  the  State." 

This  was  an  action  to  quiet  title  to  a  fishing  privi- 
lege upon  Eel  River.  Both  parties  claimed  under 
swamp  land  patents  issued  b}^  the  State.  Here  the 
(*ommon  law  distinction  between  the  jus  privatum 
and  jus  publicum  is  clearly  show^n.  The  effect  of 
the  decision  being  that  land  of  this  character  held 
by  the  State  may  be  disposed  of  so  far  as  the  pri- 
vate trust  or  right  is  concerned  but  that  the  public 
right  cannot  be  disposed  of.  This  doctrine  is  per- 
haps more  clearly  enunciated  in  the  case  of  Oakland 
v.  Oakland  Water  Front  Co.,  118  Cal.  160,  in  whicli 
case  the  couii:  is  called  upon  to  construe  the  grant  to 
Oakland  of  the  tide  lands  betw^een  high  tide  and 
"ship-channel,"  and  the  grant  by  Oakland  to  H. 
W.  Carpentier. 

In  the  opinion,  w^ritten  by  Chief  Justice  Beatty, 
that  eminent  Jurist,  commenting  on  the  doctrine, 
enunciated  in  Illinois  Central  Railroad  v.  Illinois, 
146  U.  S.  387,  says: 

"The  conclusion  of  the  Court  upon  these 
points  and  the  doctrine  thereby  established  are 
conceded  to  be  a  necessary  part  of  its  decision, 
and  not  only  do  not  dissent  from  them,  I  en- 
tirely approve  them.  Stated  briefly,  I  under- 
stand the  doctrine  of  that  case  to  be  that  the 
several  states  hold  and  owm  the  lands  covered 
by   navigable   waters   within    their    respective 
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boundaries  in  their  sovereign  capacity,  and  pri- 
marily for  the  purpose  of  preserving  and  im- 
proving the  public  rights  of  navigation  and  fish- 
ery. They  have  in  them  a  double  right  a  jus 
publicum  and  a  jus  privatum.  The  former  per- 
tains to  their  political  power — their  sovereign 
dominion,  and  cannot  be  irrevocably  alienated 
or  materially  impaired.  The  latter  is  proprie- 
tary and  the  subject  of  private  ownership,  but 
it  is  alienable  only  in  strict  suhordination  to  the 
former/^ 

"No  grant  of  lands  covered  by  navigable 
waters  can  be  made  which  will  impair  the 
power  of  a  subsequent  legislature  to  regulate 
the  enjoyment  of  the  public  right.  The  grantee 
takes  the  mere  proprietary  interest  in  the  soil 
and  holds  it  subject  to  the  public  easement,  and, 
if  his  ownership  of  the  soil  stands  in  the  way  of 
public  works  necessary  for  the  improvements  of 
navigation  and  in  aid  of  commerce,  the  grant 
may  be  revoked  upon  the  tender  of  a  fair  com- 
pensation for  such  lawful  improvements  as  may 
have  been  made  by  the  grantee  in  pursuance  of 
any  express  or  impaired  license  contained  in  the 
grant.  But  in  perfect  accord  with  this  doctrine 
it  was  also  held  that  the  state  might  alienate 
irrevocably  parcels  of  its  submerged  lands  of 
reasonable  extent  for  the  erection  of  docks, 
piers  and  other  aids  to  commerce.  It  was  fur- 
ther conceded  to  be  a  proper  exercise  of  the 
power  of  the  state  to  establish  harbor  lines  and 
to  authorize  the  reclamation  of  mud  flats  and 
shoals,  where  that  could  be  done  without  detri- 
ment to  the  public  rights.  The  filling  up  of 
such  lands,  it  was  said,  was  often  an  improve- 
ment of  navigation,  and  an  advantage  to  com- 
merce and  navigation,  and  therefore  lands  sus- 
ceptible of  reclamation  by  that  method  may  be 
alienated  irrevocably.  This  in  general  terms  is 
the  doctrine  of  the  Chicago  case,  and  of  the 
numerous  decisions  therein  reviewed  and  com- 
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mentecl  upon.  It  is  also  the  doctrine  which 
has  been  distinctly  announced  by  our  prede- 
cessors in  the  former  Supreme  Court  of  this 
State." 

''The  same  doctrine  is  recognized  in  Taylor 
YS.  VnderMU,  40  Cal.  471,  and  was  even  more 
distinctly  stated  in  Eldridge  v.  Cotvell,  4  Cal. 
80.  There  is  no  decision  of  this  Court  which 
conflicts  in  the  slightest  degree  with  the  doc- 
trine of  these  cases,  each  of  which  recognized 
the  fact  that  the  submerged  lands  of  the  state, 
though  held  and  owned  subject  to  a  public  trust, 
are  nevei'theless  alienable  in  private  ownership 
where  capable  of  reclamation  without  detri- 
ment to  the  public  right,  and  a  fortieri  where 
their  reclamation  will  be  of  advantage  to  navi- 
gation and  commerce." 

In  the  case  of  People  v.  Ket^her,  152  Cal.  731  the 
defendant  had  erected  a  wharf  in  the  harbor  of  San 
Diego  upon  the  land  below  high-water  mark,  be- 
longing to  the  State.     The  Court  says:   (723) 

"Tide  lands  of  this  character  vest  in  and  be- 
long to  the  state  by  virtue  of  its  sovereignty — 
And  when  such  tide  lands  are  situated  in  a 
navigable  bay  and  constitute  a  part  of  the  water 
front  thereof,  as  is  the  case  here,  they  consti- 
tute property  devoted  to  public  use,  of  which 
private  persons  cannot  obtain  title  by  prescrip- 
tion, founded  upon  adverse  occupancy  for  the 
period  prescribed  by  the  Statute  of  Limitations. 
In  Ward  v.  Mulford,  32  Cal.,  on  page  372,  the 
Court  says  on  this  subject:  'Such  land  is  held 
in  trust  for  the  benefit  of  the  people.  The  right 
of  the  state  is  subservient  to  the  public  rights 
of  navigation  and  fishery,  and  theoretically,  at 
least,  the  state  can  make  no  disposition  of  them 
prejudicial  to  the  right  of  the  public  to  use  them 
for  the  purpose  of  navigation  and  fishery,  and 
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whatever  disposition  she  does  make  of  them, 
her  grantee  takes  them  upon  the  same  terms 
upon  which  she  holds  them,  and,  of  course, 
subject  to  the  public  rights  above  mentioned. 
(See,  also,  Oakland  v.  Oakland  W.  F.  Co.,  118 
Cal.,  182  (50  Pac.  277),  page  184,  where  the 
same  passage  is  quoted  with  approval.  Prop- 
erty thus  held  by  the  State  intrusted  for  public 
use  cannot  be  gained  by  adverse  possession,  and 
the  Statute  of  Limitations  does  not  apply  to  an 
action  by  the  State  or  its  agents  to  recover  such 
property  from  one  who  uses  it  for  private  pur- 
pose not  consistent  with  the  public  use.  This 
is  the  settled  rule  in  this  State  with  respect  to 
all  property  so  devoted  to  public  use  and  tide- 
lands,  underlying  waters  forming  part  of  the 
waters  of  a  navigable  bay  used  for  navigation, 
are  not,  in  this  respect,  to  be  distinguished  from 
property  used  for  other  public  purposes." 

It  would  seem  to  be  a  clearly  settled  fact  that  the 
common  law  doctrine  as  to  the  tenure  of  the  State 
of  its  submerged  lands,   is  the  law  of  California. 

"But  this  soil  is  held  by  the  state,  not  only 
subject  to  but  in  some  sense  in  trust  for,  the 
enjo}Tiient  of  certain  public  rights,  among  which 
is  the  common  liberty  of  taking  fish,  as  well 
shell  fish  as  floating  fish.  .  .  .  The  state  holds 
the  property  of  this  soil  for  the  conservation  of 
the  public  rights  of  fishery  thereon,  and  may 
regulate  the  modes  of  that  enjoyment  so  as  to 
prevent  the  destruction  of  fishery.  In  other 
words,  it  may  forbid  all  such  acts  as  would 
render  the  public  right  less  valuable,  or  destroy 
it  altogether.  This  legislative  jurisdiction  of 
the  State  over  it,  and,  from  its  dut.y  to  preserve 
unimpaired  these  public  uses  for  which  the  soil 
is  held." 

Smith  V.  Maryland,  18  How.  71. 
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In  the  case  of  Mumford  v.  Wardell,  6  Wall.  423, 
the  question  was  whether  the  Alcalde  grant  of  a 
water  lot  in  San  Francisco  carried  title.  The  Court 
held  that  it  did  not,  saying: 

''Necessary  conclusion  is,  that  the  ownership 
of  the  lot  in  question,  when  the  State  was  ad- 
mitted into  the  Union,  became  vested  in  the 
State  as  absolute  owner,  subject  only  to  the  par- 
amount right  of  navigation." 

While  the  State  in  the  administration  of  its  trust 
over  tidal  lands  may  make  such  a  conveyance  as 
will  convey  the  jus  privatum,  it  has  nowhere  been 
held  that  it  may  by  such  conveyance  take  aw^ay  the 
public  right  of  navigation,  and  particularly  in  a 
case  like  the  one  at  bar,  where  the  lands  conveyed 
by  the  state  have  remained  unimproved,  and  such 
grant  is  shown  not  to  be  in  aid  of  navigation,  but 
on  the  contrary,  is  now  operating  so  as  to  destroy 
tlie  public  right  of  navigation. 

"It  is,  indeed,  the  susceptibility  to  use  as 
highways  of  commerce  which  gives  sanction  to 
the  public  right  of  control  of  navigation  upon 
them,  and  consequently,  to  the  exclusion  of  pri- 
vate ovrnership  of  the  waters  or  the  soils  under 
them." 

Packer  v.  Bird,  137  U.  S.  661. 

"Such  title  as  to  the  shore  and  lands  under 
water  is  regarded  as  imddental  to  the  sovei-- 
eignty  of  the  state  ...  a  portion  of  the 
royalties  belonging  thereto  and  held  in  trust 
for  the  public  purposes  of  navigation  and  fisli- 
ery  .  .  .  and  cannot  be  retained  or  granted 
out  +0  individuals  bv  tlie  United  States." 
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Hardin  v.  Jordan,  140  U.  S.  371. 
The  limitations  upon  the  rights  of  the  States  to 
cut  off  the  public  right  of  navigation  and  fishery 
are  clearly  determined  in  the  case  of  Illinois  Cen- 
tral Railroad  v.  Illinois,  146  U.  S.  387.  In  the 
opinion  of  the  court  rendered  by  Mr.  Justice  Field, 
it  is  said:  (452) 

''That  the  state  holds  the  title  to  the  lands 
under  the  navigable  waters  of  Lake  Michigan, 
within  its  limits,  in  the  same  manner  that  the 
state  holds  title  to  soils  under  tide  water,  by 
the  common  law,  w^e  have  already  shown,  and 
that  the  title  necessarily  carries  with  it  control 
over  the  water  above  them  whenever  the  lands 
are  subjected  to  use.  But  it  is  a  title  different 
in  character  from  that  which  the  state  holds  in 
lands  intended  for  sale.  It  is  different  from 
the  title  which  the  United  States  holds  in  the 
public  lands  which  are  open  for  pre-emption 
and  sale.  It  is  a  title  held  in  trust  for  the  peo- 
ple of  the  State  that  they  may  enjoy  the  navi- 
gation of  the  waters,  earry  on  commerce  over 
these,  and  have  liberty  of  fishing  therein  freed 
from  the  obstruction  or  interference  of  private 
parties.  The  interest  of  the  people  in  the  navi- 
gation of  the  waters  and  in  commerce  over  them 
may  be  improved  in  many  instances  by  the  erec- 
tion of  wharves,  docks  and  piers  therein,  for 
which  purpose  the  state  may  grant  parcels  of 
the  submerged  lands;  and  so  long  as  their  dis- 
position is  made  for  such  i^urpose,  no  valid  ob- 
jection can  be  made  to  the  grants.  It  is  grants 
of  parcels  of  land  under  navigable  waters  that 
may  afford  foundation  for  wharves,  piers,  docks 
and  other  structures  in  aid  of  commerce  and 
grants  of  parcels  which,  being  occupied,  do  not 
substantially  impair  the  public  interest  in  the 
lands  and  waters  remaining,  that  are  chiefly 
considered  and  sustained  in  the  adjudged  cases 
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as  a  valid  exercise  of  legislative  power  consist- 
ently with  the  trust  to  the  public  upon  which 
such  lands  are  held  by  the  state.  But  that  is  a 
very  different  doctrine  from  the  one  which 
w^ould  sanction  the  abdication  of  the  general  con- 
trol of  the  state  over  lands  under  the  navigable 
waters  of  an  entire  harbor  or  bay,  or  of  a  sea 
or  lake.  Such  abdication  is  not  consistent  tvith 
the  exercise  of  that  trust  which  requires  the 
government  of  the  state  to  preserve  such  tvaters 
for  the  use  of  the  public.  The  trust  devolving 
iipo)i  the  state  for  the  public,  and  which  can 
onlij  be  discharged  by  the  management  and  con- 
trol of  property  in  which  the  public  has  an  in- 
terest, cannot  be  relinquished  by  a  transfer  of 
the  property.  The  control  of  the  state  for  the 
purpose  of  the  trust  can  never  be  lost  except  as 
to  such  parcels  as  are  used  in  promoting  the 
interests  of  the  public  therein,  or  can  be  dis- 
posed of  without  any  substantial  impairment 
of  the  ])ublic  interest  in  the  lands  and  waters 
remaining.  It  is  only  by  observing  the  distinc- 
tion between  a  grant  of  such  parcels  for  the 
improvement  of  the  public  interest,  of  which 
when  occupied  do  not  substantially  impair  the 
public  interest  in  the  lands  and  waters 
remaining,  and  a  grant  of  the  whole  property 
in  which  the  public  is  interested  that  the  lan- 
guage of  the  adjudged  cases  can  be  reconciled. 
General  language  sometimes  found  in  opinions 
of  the  Courts  expressive  of  absolute  ownership 
and  control  by  the  State  of  lands  under  navi- 
gable waters,  irrespective  of  any  trust  as  to 
their  use  and  disposition,  must  be  read  and  con- 
strued with  reference  to  tlie  special  facts  of  the 
particular  cases.  A  grant  of  all  the  lands  un- 
der the  navigable  water  of  a  state  has  never 
been  adjudged  to  be  within  the  legislative 
power;  and  any  attempted  grant  of  the  kind 
would  be  held,  if  not  absolutely  void  on  its  face, 
as  subject  to  revocation.  The  state  can  no  more 
abdicate  its  trust  over  property  in  which  the 
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whole  people  are  interested,  like  navigable 
waters  and  soils  under  them,  so  as  to  leave  them 
entirely  under  the  use  and  control  of  private 
parties  except  in  the  instance  of  parcels  men- 
tioned for  the  improvement  of  the  navigation 
and  use  of  the  waters  or  when  parcels  can  he 
disposed  of  without  impairment  of  the  public 
interest  in  what  remains,  than  it  can  abdicate 
its  police  powers  in  the  administration  of  gov- 
ernment and  the  preservation  of  the  peace.  In 
the  administration  of  government  the  use  of 
such  powers  may  for  a  limited  period  be  dele- 
gated to  a  municipality  or  other  body,  but  there 
always  remains  with  the  State  the  right  to  re- 
voke those  powers  and  exercise  them  in  a  more 
direct  manner,  and  one  more  conformable  to 
its  wishes.  So  with  trusts  connected  with  pub- 
lic property,  or  property  of  a  special  nature, 
like  lands  under  navigable  w^aters,  they  cannot 
be  placed  entirely  beyond  the  direction  and  con- 
trol of  the  State." 

This  case  is  one  in  which  the  Government  title, 
the  jus  publicum  of  the  people,  had  been  conveyed 
and  the  Court  held  that  such  a  grant  could  not  be 
legally  made.  This  is  the  only  ground  upon  which 
the  decision  is  based. 

The  act  there  under  discussion  placed  under  the 
control  of  the  railroad  company,  nearly  all  the 
submerged  lands  of  the  harbor,  putting  it  in  the 
power  of  the  company  to  delay  indefinitely  the 
improvement  of  the  harbor.  It  was  therefore  held 
that  such  a  grant  was  an  invasion  of  the  govern- 
mental right  of  the  State. 

In  the  case  at  bar  the  governmental  authorities 
had  recognized  the  navigability  of  the  channel  in 
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question  and  had  granted  to  the  authorities  of  the 
City  of  Richmond  the  right  to  improve  its  naviga- 
bility by  dredging  the  bottom  of  the  channel.  The 
(*ase  of  Knudson  v.  Kearney,  197  Cal.  250,  so  far 
as  an}^  language  contained  in  that  decision  might 
be  construed  as  holding  that  the  tide  land  com- 
missioners, created  by  an  Act  of  the  Legislature  of 
the  State  of  California,  had  the  power  and  author- 
ity to  determine  that  lands  which  are  in  fact  navi- 
gable, may  be  sold  into  private  ownership,  must  be 
construed  with  regard  to  the  fact  that  the  Court 
there  had  only  in  mind  the  disposal  of  the  jus 
privaUnn  of  the  state,  and  if  it  were  intended  by 
the  decision  to  hold  that,  regardless  of  the  facts 
of  actual  navigabilit}^  or  actual  adaptability  of  a 
stream  or  body  of  water  for  useful  coimiiercial 
navigation,  such  decision  is  contrary  to  the  prin- 
ciple established  in  the  Illinois  Central  Railway  vs. 
Illinois,  supra,  and  the  other  decisions  holding  to 
the  same  effect. 

''The  sim.ple  truth  of  the  matter  is  that  the 
state,  always,  of  course,  subject  to  the  para- 
mount control  of  the  general  government  touch- 
ing matters  of  navigation  and  commerce,  has 
the  right  to  sell  into  private  ownership  any  of 
these  water  covered  lands,  the  limitations  upon 
its  power  in  this  regard  being  that  such  sales 
shall  be  in  aid  of,  or  at  least  not  in  derogation 
of  .  its  governmental  trust  to  preserve  needed 
navigable  waters  for  the  benefit  of  its  people," 

Bolsa  Land  Co.  v.  Burdick,  151  Cal.  254. 

The  doctrine  of  the  common  law  is  that  the  pub- 
lic has  a  right  to  the  navigation  of  the  waters  of  the 
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Country,  and  that  the  title  of  the  state  is  sub- 
ordinate to  that  public  right.  The  title  of  the 
state  is  in  this  sense  public  and  governmental,  and 
constitutes  the  jus  publicum  of  the  conunon  law.  In 
this  sense  only  does  the  state  hold  the  land  in 
''trust."  It  holds  in  trust  for  the  benefit  of  com- 
merce and  navigation  and  in  the  interest  of  all  of 
its  citizens,  and  of  the  citizens  of  the  United  States. 
Its  duty  is  to  keep  the  navigable  waterways  free 
from  obstruction  and  to  improve  them  as  far  as 
possible,  in  the  interest  of  commerce  and  naviga- 
tion. In  this  regard,  and  in  this  regard  only,  the 
state  holds  the  title  to  its  submerged  tide  lands  in 
trust  for  the  public.  It  is  a  governmental  function 
purely,  and  has  nothing  to  do  with  the  private 
proprietorship  by  the  state  of  such  lands. 

The  portions  of  the  testimony  which  we  have 
quoted  from  the  transcript  show  conclusively  that 
channel  "C"  is  a  navigable  waterway.  That  it 
has  been  navigated  for  years  by  vessels  engaged  in 
commerce,  and  that  vessels  engaged  in  commerce 
drawing  from  four  feet  to  ten  feet  of  water  can 
navigate  this  waterway.  That  since  the  growth  and 
development  of  the  City  of  Richmond,  the  neces- 
sity for  the  use  of  this  waterway  for  purposes  of 
commerce  and  navigation  have  greatly  increased, 
and  that  it  is  capable  of  an  extensive  and  valuable 
use  as  a  waterway  for  commerce  and  navigation. 
In  view  of  the  authorities  cited,  we  contend  that 
all  the  essential  requisites  are  present  and  that  by 
every  test  which  has  been  approved  by  a  Court,  this 
waterw^ay  is  navigable  in  law  as  well  as  in  fact.    In 
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view  of  the  authorities  cited,  which  are  only  a  few 
of  the  numerous  cases  on  the  question,  we  do  not 
think  the  right  of  the  City  of  Eichmond  to  im- 
prove the  navigability  of  this  waterway  can  be 
seriously  questioned,  or  can  be  cut  off  by  an 
attempted  disposal  of  the  private  rights  of  the  state. 
F'rom  the  facts  adduced  and  the  law  applicable  there- 
to, the  trial  court  erred  in  adjudging  and  decreeing 
that  the  defendant  and  intervenor  and  their  officers, 
agents,  servants,  employees  and  attorneys  be  enjoined 
from  cutting,  dredging  or  excavating  any  ditch  or 
canal,  or  carrying  away  the  dirt  or  soil  upon  the  prop- 
erty of  the  plaintiffs  and  described  in  the  Amended 
Bill  of  Complaint  of  plaintiffs  herein.  (Assign- 
ment of  Error  No.  I.) 

The  trial  Court  erred  in  ordering  that  an  account- 
ing of  the  loss  and  damage  suffered  by  plain- 
tiffs by  reason  of  the  acts  of  defendant  and 
intervenor  be  referred  to  the  Master  in  Chancery  to 
hear  testimony  as  to  such  loss  and  damage  and  to 
take  an  account  thereof  and  to  report  the  same  to- 
"•ether  with  his  findings  thereon  to  the  Court. 
(Assignment  of  Error  No.  II.) 

If  our  contention  is  correct  that  this  is  a  naviga- 
ble waterw^ay,  and  we  believe  the  testimony  and  the 
law  show  our  contention  in  this  regard  to  be  sound, 
and  that  the  waterway  is  navigable  in  fact  and  in 
iaw,  and  if  our  contention  is  correct,  as  we  have 
iiereinbefore  pointed  out,  that  the  City  of  Rich- 
mond has  the  authority  to  improve  the  naviga- 
l)i1itv  of  a  navigable  waterwav  within  its  territorial 
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limits,  by  dredging  and  deepening  the  bed  of  the 
c.hannel  under  such  water,  then,  it  must  necessarily 
follow  that  the  Court  also  erred  in  ordering  an 
account  and  in  referring  the  matter  to  the  Master 
in  Chancery  to  hear  testimony  as  to  such  loss  and 
damage  and  to  report  his  findings  thereon  to  the 
Court.  If  the  waterway  is  navigable  as  we  contend, 
and  if  the  city  has  the  authority  to  improve  its 
navigability,  the  Trial  Court  should  not  have  en- 
joined the  dredging,  and  no  loss  or  damage  has 
been  suffered  by  the  plaintiffs. 

The  Court  erred  in  adjudging  that  plaintiffs  have 
and  recover  their  costs  and  disbursements  in  this 
suit.  (Assignment  of  Error  No.  III.)  If  our  con- 
tentions are  correct  concerning  the  specification  of 
errors  Nos.  I  and  II,  then  it  necessarily  follows 
that  the  Court  erred  in  adjudging  that  plaintiffs 
have  and  recover  their  costs  and  disbursements  in 
this  suit. 

The  Court  erred  in  overruling  and  not  sustaining 
defendant's  and  intervenor's  objection  to  the  ad- 
mission in  evidence  of  a  certain  agreement  between 
the  city  of  Richmond,  intervenor  and  the  Stand- 
ard Oil  Company,  a  corporation,  dated  March  30, 
1915,  wherein  the  city  of  Richmond  agrees  for  the 
consideration  of  $.1074  a  cubic  yard  to  deposit  all 
material  dredged  from  the  lands  described  in  plain- 
tiffs' Amended  Bill  on  the  lands  of  the  Standard 
Oil    Company.      (Assignment    of   Error   No.    IV.) 

The  record  in  this  particular  is  as  follows: 
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''A.  C.  Faris,  being  first  duly  sworn  as  a  witness 
on  behalf  of  plaintiffs,  testified  as  follows: 

I  am  city  clerk  of  the  city  of  Richmond,  I  have 
brought  with  me  an  agreement  entered  into  by  the 
city  of  Richmond  and  the  Standard  Oil  Company 
sometime  in  April  of  last  year,  requiring  the  dump- 
ing of  the  dredgings  of  the  south  branch  of  the 
San  Pablo  levee  or  channel  upon  the  land  of  the 
Standard  Oil  Company.  That  docmnent  is  on  rec- 
ord in  the  files  of  my  office. 

Mr.  Johnson — I  now  offer  this  agreement  in  evi- 
dence; it  is  dated  the  30th  of  March,  1915,  between 
the  Standard  Oil  Company  and  the  city  of  Rich- 
mond. 

The  Court — Very  well,  let  it  go  in. 

Mr.  White.  I  object  upon  the  ground  that  it  is 
immaterial,  irrelevant  and  incompetent.  It  does 
not  tend  to  prove  any  issues  in  this  case;  is  not  a 
contract  binding  on  this  defendant.  Defendant  is 
not  a  party  to  it ;  is  in  no  wise  bound  by  it. 

(After  discussion.) 

The  Court — That  only  bears  upon  the  question  of 
its  navigability — w^hether  it  is  a  navigable  stream 
or  not.  Whether  it  has  ever  been  recorded  or 
treated  as  such.  I  do  not  see  any  harm  to  this. 
Let  the  matter  go  in. 

(Contract  introduced  in  evidence.  Marked  Plain- 
tiff's Exhibit  C.) 
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Mr.  White — Exception. 

In  order  to  improve  the  navigability  of  this 
waterway,  it  was  necessary,  first,  to  obtain  a  per- 
mit from  the  Secretary  of  War  of  the  United 
States.  (Defendant's  exhibit  "E").  The  condi- 
tions upon  which  this  permit,  and  permits  gener- 
ally are  granted  are  that  any  materials  dredged 
from  the  bed  of  a  navigable  waterway  must  be  de- 
posited behind  suitable  bulkheads  for  retaining 
same  to  prevent  the  material  from  returning  into 
the  navigable  waterway. 

While  apparently  the  Court  admitted  the  con- 
tract between  the  city  of  Richmond  and  the  Stand- 
ard Oil  Company  as  having  a  bearing  upon  the 
question  of  whether  or  not  Channel  "C"  is  a  navi- 
gable waterway  (Tr.  page  83),  yet  the  Court's 
opinion  shows  that  it  served  no  useful  purpose  in 
the  mind  of  the  Court  and  did  not  aid  in  determin- 
ing this  question,  but  served  as  a  basis  for  an 
opinion  by  the  Court  that  the  dredging  done,  and 
to  be  done,  under  the  contract  constituted  the  tak- 
ing of  the  soil  of  the  plainti:ffis  and  depositing  it 
on  the  land  of  the  Standard  Oil  Company  for  the 
betterment  of  the  latter.  It  is  thus  apparent  that 
it  was  an  error  of  the  Trial  Court,  prejudicial  to 
the  appellants,  to  admit  in  evidence  this  contract 
which  did  not,  and  could  not,  in  any  way  tend  to 
prove  whether  or  not  the  waterway  was  navigable, 
but  which  did  form  the  basis  for  the  conclusion 
of  the  Court  that  the  soil  of  plaintiffs  was  being 
taken  and  deposited  on  the  land  of  the  Standard 
Oil  Company  for  the  betterment  of  the  latter. 
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The  permit  issued  by  the  Secretary  of  War  of 
the  United  States  (defendant's  Exhibit  "E")  re- 
quired that  the  material  dredged  from  the  channel 
of  the  navigable  waterway  should  be  placed  behind 
bulkheads  suitable  for  retaining  the  same.  The 
soil  could  not,  under  the  terms  of  the  permit  be 
allowed  to  be  wasted  in  the  channel,  nor  could  it  be 
deposited  on  plaintiffs'  riparian  land  without  their 
consent,  and  it  is  immaterial,  so  far  as  any  of  the 
issues  in  this  case  are  concerned,  as  to  where  the 
waste  materials  were  deposited,  or  upon  whose  land 
they  were  deposited  so  long  as  the  terms  and  condi- 
tions of  the  permit  were  complied  with,  and  no 
rights  of  the  plaintiffs  were  violated.  But,  even  if 
it  were  true  that  the  contract  in  question  did  result 
in  material  benefit  to  the  Standard  Oil  Companj^ 
it  does  not  necessarily,  or  at  all,  follow  that  the 
dredging,  which  the  City  had  the  legal  right  to  do, 
could  be  enjoined  because  any  corporation,  or  indi- 
vidual, was  to  incidentally  be  benefitted  thereby. 

The  Court  erred  in  sustaining  and  not  overruling 
plaintiffs'  objection  to  the  following  question  asked 
by  defendant  and  intervenor  to  defendant's  and 
intervenor's  witness,  H.  E.  Aine,  as  follows:  Ques- 
tion: Are  there  any  other  bulkheads  constructed 
where  that  dredging  material  could  be  placed  so 
that  it  could  not  run  back  into  the  channel?  Said 
objection  being  sustained  upon  the  ground  that 
the  question  was  immaterial,  irrelevant  and  incom- 
petent, and  to  which  question  said  witness  would 
have  testified  that  the  bulkhead  upon  the  property 
of  the  Standard  Oil  Company  was  the  only  bulk- 
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head  behind  which  said  dredging  material  could  be 
placed.     (Assignment  of  Error  No.  V.) 

The  importance  of  this  testimony  sought  to  be 
adduced  is  manifest  when  the  opinion  of  the  Court 
with  relation  to  the  deposit  of  the  dredge  material 
is  read.  (Tr.  page  66).  The  reasonable  inference 
to  be  drawn  from  the  opinion  of  the  learned  Trial 
Judge  is  that  the  contract  was  let  and  the  dredg- 
ing done,  not  for  the  purpose  of  improving  the 
navigable  channel,  but  to  enhance  the  value  of  the 
holdings  of  the  Standard  Oil  Company  by  deposit 
of  the  dredge  material  thereon.  In  that  regard  the 
Court,  in  its  opinion,  says: 

"And  yet  that  is  what  is  being  done  under 
the  arrangement  by  which  the  work  in  this  in- 
stance is  being  carried  out — the  soil  of  plain- 
tiffs being  taken  and  deposited  on  the  land  of 
the  Standard  Oil  Company  for  the  betterment 
of  the  latter."     (Tr.  page  66.) 

This  inference  could  not  have  been  reasonably 
drawn  from  the  evidence,  had  the  Witness  Aine 
been  permitted  to  testify  that  the  bulkhead  on  the 
property  of  the  Standard  Oil  Company,  behind 
which  the  dredged  material  was  placed,  was  the 
only  bullihead  available  for  that  purpose,  and  that 
in  order  to  comply  with  the  requirements  of  the 
War  Department  of  the  United  States,  it  was  neces- 
sary to  place  the  dredged  material  upon  the  lands  of 
the  Standard  Oil  Company. 

We  submit  that  in  view  of  the  fact  that  the 
Court  admitted   the   contract  of  the   Standard   Oil 
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Company  with  the  City  of  Richmond,  that  we 
should  have  been  permitted  to  show  why  such  a 
contract  was  made. 

It  is  axiomatic  that  the  growth  and  welfare  of 
any  community  is  largely  dependent  upon  its  com- 
mercial facilities  and  that  it  is  the  duty  of  the 
Courts,  wherever  possible,  to  aid  in  securing  to  the 
public  all  possible  transportation  facilities,  and  that 
no  body  of  water  which  is  navigable  in  any  sense 
should  be   closed   as   an  avenue   of  transportation. 

We,  therefore,  respectfully  submit  that  both  the 
law  and  the  evidence  show  the  waterway  in  ques- 
tion to  be  a  navigable  body  of  water  which  the 
public  authorities  have  the  right  to  improve,  and 
accordingly^  the  decision  of  the  Trial  Court  should 
be  reversed. 

Earl  D.  White, 
D.  J.  Hall, 
Attorneys  for  Appellants. 
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statExMent  of  the  case. 

The  plaintiffs  in  the  court  below,  appellees  here, 
filed  their  bill  praying  for  an  injunction  to  restrain 
the  defendant  in  the  court  below.  North  American 
Dredging  Company  of  Nevada,  a  corporation,  appel- 
lant herein,  from  cutting  a  ditch  or  canal  across  their 
property  consisting  of  about  500  acres  of  land  situated 
in  the  City  of  Richmond,  County  of  Contra  Costa, 
State  of  California.    The  bill  alleged  that  complain- 


ants'  testator,  William  Mintzer,  deceased,  was  seized 
as  of  fee  and  possessed  of  the  land  at  the  time  of  his 
decease,  and  for  a  great  many  years  had  been  in  pos- 
session of  the  land  by  himself  and  by  his  predecessors 
in  title.  The  bill  alleged  that  the  defendant,  without 
right,  entered  upon  the  land,  and  commenced  to  cut  a 
ditch  or  canal  80  feet  in  width  and  8  feet  below  low 
tide  for  a  distance  of  from  four  thousand  to  five  thou- 
sand feet  across  the  land  of  testator,  and  was  depositing 
the  dirt  or  soil  taken  from  the  land  upon  the  land  of 
the  Standard  Oil  Company,  and  that  the  acts  of  de- 
fendant constituted  a  wilful  and  malicious  trespass, 
and  a  continuing  waste  of  the  property  of  complain- 
ants' testator. 

The  defendant  in  its  answer  denied  that  plaintiff  was 
the  owner  of  the  land  and  alleged  that  the  land  in  ques- 
tion belonged  to  the  City  of  Richmond,  and  sought  to 
justify  its  acts  by  setting  up  a  contract  with  the  City 
of  Richmond,  whereby  it  had  agreed  to  dredge  what 
was  designated  in  its  answer  as  the  South  Channel  of 
the  San  Pablo  Canal  to  a  depth  of  eight  feet  below  low 
tide,  and  to  a  width  of  eighty  feet  on  the  bottom  and 
one  hundred  feet  on  the  top,  claiming  that  said  so- 
called  South  branch  of  the  San  Pablo  Canal  was  a 
natural  waterway,  and  constituted  a  navigable  stream, 
and  that  the  City  of  Richmond  had  the  right  to  make 
what  was  called  a  public  improvement  thereon.  It 
also  set  up  that  it  had  discontinued  the  work  when 
served  with  the  order  to  show  cause,  and  had  suflfered 
damage  for  which  it  made  claim. 

The  City  of  Richmond  was  permitted  to  intervene 


and  set  up  substantially  the  same  issues  in  its  answer 
to  the  Bill  of  Complaint  and  also  in  its  petition  for 
intervention. 

Complainants'  answer  to  the  Bill  of  Intervention  of 
the  City  of  Richmond  denied  that  the  City  of  Rich- 
mond had  any  title  to  the  lands  in  question,  or  to  the 
so-called  waterway,  or  that  the  said  so-called  water- 
way constituted  a  navigable  stream,  and  alleged  affirm- 
atively that  the  City  of  Richmond  by  attempting  what 
municipalities  so  frequently  claim  to  be  a  public  im- 
provement upon  the  lands  of  complainants'  testator 
under  the  guise  that  it  was  improving  a  navigable 
stream,  was  really  endeavoring  to  secure  for  the 
Standard  Oil  Company  a  valuable  waterway  over, 
upon  and  across  the  lands  of  plaintiflfs'  testator  from 
the  holdings  of  the  Standard  Oil  Company  to  the  Bay 
of  San  Francisco.  Complainants'  answer  set  up  also 
that  the  City  of  Richmond  and  the  Standard  Oil  Com- 
pany had  entered  into  an  agreement  whereby  the  City 
of  Richmond  agreed  to  have  deposited  upon  the  lands 
of  the  Standard  Oil  Company  the  dirt  and  soil  ab- 
stracted by  the  dredger  from  the  slough  or  so-called 
South  Channel  of  the  San  Pablo  Canal  running 
through  the  lands  of  plaintiflfs'  testator,  and  that 
the  Standard  Oil  Company  had  agreed  to  pay  to  the 
City  of  Richmond  the  sum  of  10.74  cents  per  cubic 
yard,  that  being  the  exact  price  that  the  City  of  Rich- 
mond had  agreed  to  pay  the  North  American  Dredg- 
ing Company  for  dredging  the  said  slough,  whereby 
the  Standard  Oil  Company  would  secure  the  dirt  or 
soil   of   plaintififs'   testator   for   the   cost  of   dredging; 


the  Gity  of  Richmond  would  thereby  obtain  for  the 
Standard  Oil  Company,  under  the  guise  of  a  so-called 
public  improvement,  a  valuable  waterway  over,  upon 
and  through  the  lands  of  plaintiffs'  testator. 

It  was  also  alleged  in  the  answer  of  plaintiffs  to  the 
Bill  of  Intervention  of  the  City  of  Richmond  that  the 
City  of  Richmond  proposed  to  use  the  said  slough, 
when  dredged,  for  the  purpose  of  converting  it  into  an 
open  public  sewer  by  leading  the  sewers  from  Castro 
street  through  the  property  of  the  Standard  Oil  Com- 
pany and  dumping  the  sewage  in  the  said  slough,  when 
dredged.  At  the  trial,  however,  this  point  was  not 
pressed,  and  evidence  was  not  introduced  upon  the 
question. 

Judgment  went  for  plaintiff,  and  an  interlocutory 
decree  enjoining  and  restraining  defendants  was  made 
and  issued.  No  motion  for  a  new  trial  was  made  by 
defendants,  and  they  have  appealed  from  said  inter- 
locutory decree  to  this  Court. 

ARGUMENT. 

Before  proceeding  to  discuss  the  issues  raised  in 
this  case,  the  Court's  attention  is  called  to  the  fact  that 
at  least  three  of  the  assignments  of  error  filed  by  ap- 
pellants on  appeal  do  not  comply  with  Rule  1 1  of  this 
Court,  in  that  they  do  not  "set  out  separately  and 
particularly  each  error  asserted  and  intended  to  be 
urged." 

The  said  assignments  are  as  follows:  (p.  io8,  Tran- 
cript  of  Record)  : 


I.  ''In  adjudging  and  decreeing  that  defend- 
ant and  their  officers,  agents,  servants,  employees 
and  attorneys  be  enjoined  from  cutting,  dredging 
or  excavating  any  ditch  or  canal,  or  carrying 
away  the  dirt  or  soil  upon  the  property  of  the 
plaintiffs,  and  described  in  the  amended  Bill  of 
Complaint  of  plaintiffs  herein." 

This  it  is  respectfully  submitted  is  too  general, 
vague  and  indefinite,  and  does  not  amount  to  a  specific 
statement  of  error. 

It  is  equivalent  to  saying  that  the  judgment  is  against 
law,  and  raises  all  the  issues  of  the  case. 

In  the  case  of  Doe  v.  Waterman  Mining  Co., 
Ninth  Circuit,  iSqS,  reported  in  JO  Fed.  4S5,  thiS' 
Court  says,  at  page  461 : 

"There  are  nine  assignments  of  error  in  the 
transcript.  In  the  brief  seven  additional  assign- 
ments of  error  are  made.  The  contention  of  the 
appellant  is  that  these  additional  assignments  are 
only  specifications  under  the  first  assignment  of 
error.  Rule  11  of  this  Court  requires  that  the 
assignments  of  error  shall  be  separately  and  par- 
ticularly set  out.  The  object  of  setting  forth 
assignments  of  error  is  to  apprise  the  opposite 
counsel  and  the  Court  of  the  particular  legal 
points  relied  upon  for  a  reversal  of  the  judgment 
of  the  trial  court.  The  attempt  to  make  the 
assignments  of  error  more  particular  in  a  brief 
is  not  proper.  It  is  in  fact  an  attempt  to  amend 
the  record  in  this  particular  without  permission 
of  the  Court.  The  assignment  of  error  in  question 
reads  as  follows:  'There  is  error  in  said  decree 
in  this:  that  said  court,  upon  the  whole  evidence, 
should  have  rendered  a  decree  in  favor  of  the 
complainant.'  This  is  too  general.  There  is  no 
specification  showing  wherein  the  decree  is  not 
supported  by  the  evidence." 


In  the  case  of  Smith  v.  Hopkins,  Seventh  Circuit, 
found  in  120  Fed.  g2l-g2j,  the  Court  says: 

"The  first,  second  and  third  assignments  of 
error  are  to  the  effect  that  the  judgment  is  con- 
trary to  law;  that  it  is  contrary  to  the  evidence; 
that  it  is  contrary  to  the  preponderance  of  evi- 
dence. These  assignments  are  unavailing  under 
the  rule,  that  'an  assignment  of  errors  shall  set 
out  separately  and  particularly  each  error  asserted 
and  intended  to  be  urged.' 

"The  first  assignment  does  not  specify  wherein 
the  judgment  was  contrary  to  law,  nor  do  the 
second  and  third  assignments  specify — assuming 
that  we  may  review  the  evidence — wherein  the 
judgment  was  contrary  to  the  evidence,  or  to  the 
preponderance  of  the  evidence. 

"The  eighth  assignment,  that  the  court  erred  in 
rendering  judgment,  is  alike  unavailing,  being  too 
general  for  review. 

"  'The  Court  erred  in  entering  judgment  for 
plaintiff  against  the  defendant'  does  not  raise  a 
question  for  consideration  of  this  Court." 

Western    Union    Telegraph    Co.    v.    Wimland 
(Eighth  Circuit),  1 82  Fed.  IQ^-IQi. 

See  also  the  concurring  opinion  of  Smith,  Circuit 
Judge,  in  the  case  of  Walter  Baker  &  Co.  v.  Gray, 
IQ2  Fed.  (Eighth  Circuit)  Q2I,  found  at  page  929, 
wherein  the  Circuit  Judge  cites  a  large  number  of 
cases  supporting  the  rule. 

The  second  assignment  of  error  (p.  108,  Transcript 
of  Record)  is  as  follows: 

"In  ordering  that  an  accounting  of  the  loss  and 
damage  suffered  by  plaintiffs  by  reason  of  the 
acts  of  defendants  and  intervenor  be  referred  to 
the  Master  in  Chancery  to  hear  testimony  as  to 


such  loss  and  damage,  and  to  take  an  accounting 
thereof,  and  to  report  the  same,  together  with  his 
findings  thereon,  to  the  Court." 

This  assignment  of  error  is  subject  to  the  same 
criticism  as  that  of  Assignment  No.  i,  and  also  to  the 
further  criticism  that  if  the  decision  of  the  Court  in 
rendering  its  judgment  in  favor  of  complainants  and 
against  defendants  and  enjoining  said  defendants  be 
correct,  the  matter  of  reference  to  the  Master  to  take 
testimony  follows  as  a  matter  of  course. 

The  third  assignment  (p.  io8,  Transcript  of 
Record)  is  as  follows: 

"In  adjudging  that  plaintiffs  have  and  recover 
their  costs  and  disbursements  in  this  suit." 

The  same  criticism  applies  to  this  assignment  of 
error  as  to  the  two  preceding  ones,  and  also  it  is  a 
question  whether  this  is  a  matter  subject  to  an  assign- 
ment of  error  as  costs  follow  the  judgment  as  an  inci- 
dent, unless  otherwise  ordered  by  the  trial  judge. 

The  fourth  assignment  of  error  is  as  follows  (p.  io8, 
Transcript  of  Record)  : 

"In  overruling  and  not  sustaining  defendant's 
and  intervenor's  objection  to  the  admission  in 
evidence  of  a  certain  agreement  between  the  City 
of  Richmond,  intervenor,  and  the  Standard  Oil 
Company,  a  corporation,  dated  March  30th,  191 5, 
wherein  the  City  of  Richmond  agrees  for  a  con- 
sideration of  $.1074  a  cubic  yard  to  deposit  the 
material  dredged  from  the  lands  described  in 
plaintiffs'  amended  Bill  on  the  lands  of  the 
Standard  Oil  Company." 

Plaintiffs'  answer  to  the  Bill  of  Intervention  of  the 
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City  of  Richmond  affirmatively  alleged  the  existence 
of  such  a  contract.  It  was  between  the  Standard  Oil 
Company  and  the  City  of  Richmond,  intervenor  here- 
in, which  now  ranks  as  one  of  the  defendants  in  the 
court  below,  and  appellant  here,  and  was  a  proper 
matter  to  be  introduced  in  evidence.  While  this  assign- 
ment of  error  is  not  subject  to  the  criticism  aimed  at 
Assignments  Nos.  i,  2  and  3,  still  it  is  submitted  the 
ruling  of  the  court  in  admitting  the  contract  in  evi- 
dence was  correct. 

The  fifth  assignment  of  error  reads  as  follows  (p. 
109,  Transcript  of  Record)  : 

"In  sustaining  and  not  overruling  plaintiffs' 
objection  to  the  following  question  asked  by  de- 
fendant and  intervenor  of  defendant's  and  inter- 
venor's  witness,  H.  E.  Aine,  as  follows: 

"  'Q.  Are  there  any  other  bulkheads  con- 
structed Where  that  dredging  material  could  be 
placed,  so  that  it  could  not  run  back  into  the 
channel?' 

"Said  objection  being  sustained  upon  the 
ground  that  the  question  was  immaterial,  ir- 
relevant and  incompetent,  and  to  which  question 
said  witness  would  have  testified  that  the  bulk- 
head upon  the  property  of  the  Standard  Oil  Com- 
pany was  the  only  bulkhead  behind  which  said 
dredging  material  could  be  placed." 

No  criticism  is  made  as  to  the  form  of  this  assign- 
ment of  error,  but  no  exception  to  the  ruling  of  the 
court  was  noted  by  the  defendants,  or  either  of  them, 
at  the  trial  of  the  cause. 

Appellees  claim  that  of  the  five  assignments  of 
error  contained  in  the  record,  Nos.  i,  2  and  3  are 
insufficient  under  Rule  11   of  this  Court,  and  should 


be  disregarded;  that  No.  4  is  right,  and  that  No.  5  is 
not  supported  by  the  record,  and  for  that  reason  it  is 
asked  that  the  appeal  be  affirmed. 

Proceeding  now  to  the  presentation  of  the  apepal 
upon  its  merits,  it  appears  that  the  pleadings  set  up 
the  following  issues: 

I.  Title  to  the  property  in  question  described  in 
plaintiffs'  amended  Bill. 

II.  Whether  the  slough  running  through  the  lands 
of  plaintiffs'  testator  described  in  the  amended  Bill 
and  designated  by  the  defendants  in  their  answers  as 
the  South  Channel  of  the  San  Pablo  Canal  is  a 
navigable  stream. 

III.  Whether  the  dirt  or  soil  underlying  the  said 
slough  was  the  property  of  plaintiffs'  testator,  and  its 
removal  by  the  defendants  constituted  waste. 


I. 


TITLE. 

As  to  the  question  of  the  title  of  the  lands  in  con- 
troversy, it  seems  there  should  be  no  dispute. 

"The  plaintiffs  offered  and  the  Court  admitted 
evidence  of  plaintiffs'  title  to  the  land  and  prop- 
erty described  in  the  Amended  Bill  of  plaintiffs 
on  file  herein  and  proved  their  title  to  the  said 
land  described  in  said  Amended  Bill  of  Com- 
plaint as  set  forth  in  said  Amended  Bill  of  Com- 
plaint, with  the  exception  of  the  strip  of  land 
about  one  hundred  or  two  hundred  feet  wide 
owned  by  the  Belt  Railway  Company  running 
across  the  lands  of  plaintiffs,  and  coming  out  near 
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the  point  marked  No.  20  on  a  map  admitted  in 
evidence,  and  marked  Plaintiffs'  Exhibit  10"  (p. 
73  of  Transcript,  proceedings  had  before  Hon. 
Wm.  C.  Van  Fleet,  Judge). 

This,  it  would  seem,  would  effectually  dispose  of 
any  claim  of  the  City  of  Richmond  to  title  to  the  said 
property,  or  to  the  so-called  channel.  There  was  no 
evidence  introduced  by  the  defendants  at  the  trial  to 
controvert  the  chain  of  title  introduced  in  evidence  by 
the  plaintiff's,  and  the  muniments  of  title  and  acts  of 
possession  and  ownership  running  through  a  period 
since  1871  down  to  the  present  time. 

Under  the  case  of  Knudson  v.  Kearney,  lyi  Cat. 
2^0,  it  would  appear  that  the  title  of  plaintiffs' 
testator  was  vested  in  him  in  fee.  In  that  case  the 
Supreme  Court  of  the  State  of  California  holds  that 
a  grant  precisely  like  the  ones  by  which  plaintiffs' 
testator  obtained  title  to  the  lands  by  State  patents 
from  the  State  of  California  issued  to  his  predecessors 
in  interest  is  valid  and  conveys  the  fee.  The  opinion 
is  by  Shaw,  Judge,  who  wrote  the  opinion  in  the  case 
of  People  V.  California  Fish  Co.,  166  Cal.  ^yO,  and 
he  shows  that  "In  the  present  case  the  situation  is 
precisely  the  reverse"  of  what  it  was  in  the  so-called 
San  Pedro  cases. 

In  addition  to  what  is  here  said,  it  is  respectfully 
urged  that  even  though  there  was  testimony  introduced 
at  the  trial  controverting  the  claim  of  title  of  plain- 
tiffs to  the  land  in  question,  which  there  was  not,  yet 
the  finding  of  the  trial  judge  should  not  be  disturbed 
unless  error  plainly  appeared.  No  such  error  is  shown, 
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and  indeed  no  attempt  is  made  by  appellants  to  dis- 
turb the  decision  of  the  trial  court  in  this  regard.  And 
it  might  be  added  that  upon  argument  in  the  court 
below  upon  written  briefs  the  defendants  abandoned 
any  claim  of  title  to  the  property  in  question,  and 
presented  no  argument  whatever  attempting  to  con- 
trovert the  argument  of  plaintiffs  in  the  court  below. 

II. 

THE  SLOUGH  IS  NOT  A  NAVIGABLE 
STREAM. 

This  question  could  be  disposed  of  by  invoking  the 
rule  that  the  decision  and  findings  of  the  trial  court 
upon  conflicting  evidence  will  not  be  disturbed  by 
this  Court  upon  appeal. 

The  court  made  a  personal  view  of  the  premises. 

"During  the  trial  of  the  cause  the  court  by 
consent  and  in  company  of  counsel,  made  a  per- 
sonal view  and  inspection  of  the  property  in- 
volved in  the  cause  and  of  the  premises  and  of 
the  slough  marked  'C'  in  Exhibit  lo."  (Tran- 
script of  Record,  p.  io6.) 

The  evidence  introduced  at  the  trial  of  the  cause 
amply  sustains  the  finding  and  decision  of  the  trial 
judge  that  this  slough  is  not  a  navigable  stream.  It 
appears  that  in  1871  Dr.  Tewksbury,  the  predecessor 
in  interest  of  plaintiffs'  testator,  and  their  grand- 
father, constructed  a  dyke  or  levee  along  the  north  side 
of  the  lands  across  the  slough  near  its  mouth.  Evi- 
dences of  the  dyke  are  yet  visible  at  the  banks  of  the 
slough.      On    the   maps    introduced    in    evidence    and 
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marked  "Exhibits   lo  and   ii"  the  dyke  is  shown  as 
crossing  the  slough. 

Testimony  of  John  H.  NichoU  (pp.  76-79,  Tran- 
script of  Record). 

Antone  P.  Borbi  (pp.  80-81,  Transcript  of  Record) 
testified  that  he  was  the  tenant  of  Dr.  Tewksbury  from 
1873  down  to  the  time  of  Dr.  Tewksbury's  death,  and 
afterwards  of  Dr.  Tewksbury's  widow,  Mrs.  Emily  S. 
Tewksbury,  down  to  the  year  1901.  That  the  dyke 
ran  across  slough  marked  "C,"  and  was  kept  in  repair 
by  him  for  nearly  thirty  years,  and  that  he  pastured 
cattle  upon  the  land  every  year  from  June  until 
October. 

This  testimony  is  sustained  by  that  of  Benjamin 
Boorman  as  to  the  dyke  in  question,  and  the  pasturage 
of  cattle.     (Pp.  81-82,  Transcript  of  Record.) 

Appellants  rely  upon  the  testimony  of  Col.  Rees, 
United  States  Engineer  in  charge  for  the  War  De- 
partment of  the  United  States  Government,  but  the 
fact  is  Col.  Rees  never  saw  the  slough  in  question 
until  December  8,  19 15,  when  he  took  his  launch 
"Suisun"  up  the  channel  to  the  Standard  Oil  Com- 
pany's works.  This  was  after  the  dredging  had  been 
done  at  the  southern  end  of  the  slough,  but  the  gal- 
lant Colonel  admitted  that  he  went  up  the  slough  upon 
the  flood  time,  and  remained  there  only  fifteen  min- 
utes, and  went  out  upon  the  flood  tide. 

When  Capt.  Anderson  took  his  dredger  up  the 
slough  in  April,  1915,  he  went  up  on  the  flood  tide. 
He  stopped  about  four  hundred  feet  from  the  Stand- 
ard Oil  dyke  and  at  low  tide  his  dredger,  which  drew 
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four  and  one-half  feet,  rested  on  the  bottom  of  the 
slough.  The  water  there  was  less  than  two  feet  at 
low  tide.  The  cross  section  maps  of  the  engineer  of 
the  City  of  Richmond  showed  that  at  low  tide  the 
south  end  of  the  slough  at  that  point  is  high  and 
dry.  All  of  these  so-called  acts  of  navigation  amount 
to  nothing. 

Capt.  Kleesow  rowed  a  hunting  boat  in  1880  or 
1882  for  a  distance  of  three  miles  up  the  slough.  The 
slough  is  less  than  one  mile  long.  He  testified  that  he 
saw  no  dyke. 

Judge  Lindsay  rowed  and  sailed  his  boat  and 
hunted  and  fished  over  the  marsh  for  twenty  years. 

Mr.  Aine,  assistant  mechanical  engineer  for  the 
Standard  Oil  Company,  towed  several  loads  of  piles 
up  the  slough  in  1907.  He  used  a  light  draught 
launch,  and  went  in  and  out  on  the  flood  tide.  The 
next  use  of  the  slough  was  in  March,  1914,  when  he 
piloted  a  launch  towing  a  barge.  Two  days  later  he 
piloted  Petroleum  No.  3,  a  light  draught  stern- 
wheeler.  Both  the  launch  towing  the  barge  and 
Petroleum  No.  3  went  in  and  out  on  the  flood  tide. 
These  are  not  acts  of  navigation.  These  vessels  were 
not  engaged  in  commerce.  They  merely  went  up 
there  in  order  to  make  evidence,  so  as  to  ask  Col.  Rees 
for  his  permit  to  improve  a  navigable  stream.  This 
permit  of  the  War  Department  simply  says  we  have 
no  interest  in  this  matter,  and  you  can  go  ahead  so  far 
as  the  War  Department  is  concerned.  It  is  not  the 
act  of  the  War  Department,  which  decides  that  it  is 
necessary  that  the  stream  be   improved  for  purposes 


of  the  government.  It  confers  no  authority  upon  the 
City  of  Richmond  to  perform  this  dredging  and  so- 
called  public  improvement.  And  it  is  submitted  that 
this  showing  fails  to  meet  the  legal  requirements  of  a 
navigable  stream.  Mere  depth  of  water  is  not  suf- 
ficient to  render  a  stream  navigable  in  law,  and  in 
this  case  sufficient  depth  of  water  has  not  been  shown 
save  for  launches,  scows  and  barges,  and  then  only  at 
high  tide. 

No  bona  fide  user  of  the  stream  for  purposes  of 
navigation  and  commerce  has  been  shown;  and,  in- 
deed, the  evidence  shows  that  such  use  is  impossible. 
In  addition,  no  means  of  access  of  the  public  to  the 
slough  exists.  The  head  of  the  slough  is  at  least  one- 
fourth  of  a  mile  from  the  north  end  of  Standard  ave- 
nue. It  is  true  the  Standard  Oil  Company  has  cut  a 
canal  on  its  property  to  connect  with  the  slough,  but 
the  public  have  no  rights  on  their  canal,  as  it  ter- 
minates one  hundred  feet  east  of  Standard  avenue. 

But  the  slough,  if  navigable,  must  be  navigable  in 
its  natural  state,  and  not  by  the  aid  of  artificial  means. 

On  what  constitutes  navigability  in  law  the  follow- 
ing authorities  are  cited: 

In  Kinney  on  Irrigation  and  Water  Rights,  191 2 
Edition,  under  the  heading  Navigable  Stream,  Vol.  i, 
page  563,  the  learned  jurist  says: 

"It  has  been  settled  by  a  long  line  of  decisions 
that  the  navigable  waters  of  the  United  States 
are  those  which  are  actually  navigable  in  fact 
and  which  by  themselves  or  their  connections 
with  other  waters  for  a  period  long  enough  to  be 
of  commercial  value  are  of  sufficient  capacity  to 
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float  water  craft  for  the  purposes  of  commerce, 
trade,  transportation,  or  even  pleasure,  between 
this  country  and  foreign  countries,  or  between 
the  states  of  this  country,  or  between  different 
points  in  the  same  state. 

"To  be  navigable,  a  water  course  must  have  a 
useful  capacity  as  a  public  highway  for  trans- 
portation."   (P.  566.) 

"In  order  to  be  a  public  body  of  water,  it  must 
be  accessible  to  the  public,  and  have  a  terminus 
by  which  the  public  can  enter  it  and  another 
from  which  they  can  leave  it.  Hence,  creeks 
which  open  in  navigable  waters,  but  merely  lead 
into  private  lands  are  not  public  navigable 
waters."     (P.  567.) 

"A  stream  which  can  only  be  made  navigable 
or  floatable  by  artificial  means  is  not  a  public 
highway."    (P.  570.) 

"To  meet  the  test  of  navigability  as  understood 
in  the  American  law,  a  watercourse  should  be 
susceptible  of  use  for  purposes  of  commerce  or 
possess  a  capacity  for  valuable  floatage  in  the 
transportation  to  market  of  the  products  of  the 
country  through  which  it  runs.  It  should  be  of 
practical  usefulness  to  the  public  as  a  public 
highway  in  its  natural  state,  and  without  the  aid 
of  artificial  means.  A  theoretical  or  potential 
navigability,  or  one  that  is  temporary,  precarious 
and  unprofitable,  is  not  sufficient.  *  *  * 
Mere  depth  of  water,  without  profitable  utility 
will  not  render  a  watercourse  navigable  in  the 
legal  sense  so  as  to  subject  it  to  public  servitude. 
*  *  *  To  be  navigable  a  watercourse  must 
have  a  useful  capacity  as  a  public  highway  of 
transportation." 

Harrison  v.  Fite,  148  Fed.  781-3. 

In  Chisliohn  v.  Caines,  6j  Fed.  28s,  Simonton,  Cir- 
cuit Judge,  at  page  292,  asks: 
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"What  is  the  essential  characteristic  of  a  public 
navigable  stream?  Not  the  bare  fact  that  the  tide 
ebbs  and  flows  therein  (citin_^  cases).  Nor  does 
the  answer  to  this  question  depend  upon  its  depth, 
nor  upon  its  width.  *  *  *  On  the  other  hand 
neither  its  depth  nor  width  nor  uninterrupted 
course,  nor  freedom  from  obstruction,  nor  con- 
stant supply  of  water,  nor  an  unvarying  floatable 
condition,  nor  all  combined  would  in  themselves 
make  it  navigable  water.  Else  a  pond  or  lake 
within  the  domain  of  a  citizen  surrounded  on  all 
sides  by  his  land,  would  be  a  navigable  water.  It 
is  evident  that  to  make  a  body  of  water  a  public 
navigable  stream,  it  must  be  accessible  to  the 
public.  The  essential  characteristic  of  a  navi- 
gable stream  is  that  it  is,  or  is  capable  of  becom- 
ing, a  public  highway — a  means  open  to  the  public 
of  passing  from  one  place  where  they  have  a  right 
to  be,  to  another,  in  which  they  have  the  same 
right." 

The  term  navigable  waters  of  the  United  States 
has  reference  to  commerce  of  a  substantial  and  per- 
manent character  to  be  conducted  thereon. 

Leovy  v.  U.  S.,  177  U.  S.  621-8. 

In  this  case  Mr.  Justice  Shiras,  Judge,  at  page  628, 
reviews  the  cases  "from  which  may  be  derived  a  defi- 
nition of  navigable  v/atcrs." 

In  Rose  v.  The  Granite  Bridge  Corp.,  21  Pick.  344, 
Shaw,  C.  J.,  says  at  page  347: 

"It  is  not  every  ditch  in  which  the  salt  water 
ebbs  and  flows,  through  the  extensive  salt  marshes 
along  the  coast,  and  which  serve  to  admit  and 
drain  off  the  salt  water  from  the  marshes,  which 
can  be  considered  a  navigable  stream.     Nor  is  it 
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every  small  creek,  in  which  a  fishing  skiff  or  gun- 
ning canoe  can  be  made  to  float  at  high  water, 
which  is  deemed  navigable.  But  in  order  to  have 
this  character,  it  must  be  navigable  to  some  pur- 
pose, useful  to  trade  or  agriculture.  It  is  not  a 
mere  possibility  of  being  used  under  some  cir- 
cumstances, as  at  extraordinary  high  tides,  which 
will  give  it  the  character  of  a  navigable  stream, 
but  it  must  be  generally  and  commonly  useful  to 
some  purpose  of  trade  or  agriculture." 

Where  a  river  is  not  navigable  in  its  natural  con- 
dition the  State  may  not  make  it  navigable  by  artificial 
means. 

People  V.   Economy   L.    &  P.    Co.,   89   N.    E. 
(111.)    760-8. 

To  be  navigable  in  law  it  must  be  navigable  in  fact; 
that  is,  capable  of  being  used  by  the  public  as  a  high- 
way for  the  transportation  of  commerce.  Lurton, 
J-,  in 

Toledo   Liberal  S.    Club   v.   Eric  S.    Club,  90 
Fed.  680-2. 

A  stream  in  which  the  tide  ebbs  and  flows  and  in 
which  small  boats  and  tugs  have  gone  up  and  down 
during  high   tide   is   not  navigable. 

Wilson  V.  Prickett,   139  Pac.  754-5    (Wash.) 

"To  hold  that  the  State  can  by  artificial  means 
make  a  stream  navigable  which  in  a  state  of  na- 
ture was  not  navigable  and  thereby  deprive 
riparian  owners  of  their  property  rights  in  the 
bed  of  the  stream,  is  simply  to  hold  that  private 
property  may  be  taken  or  damaged  for  public 
use  without  compensation." 
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People   V.   Economy   Light   &  Power   Co.,   89 
N.  E.    (111.)   760-768. 

Viewing  the  evidence  in  the  light  of  the  foregoing, 
it  is  manifest  that  the  defendants  have  failed  to  prove 
that  this  slough  is  a  navigable  stream. 

The  City  of  Richmond  has  no  authority  to  cause 
this  so-called  public  improvement.  No  authority  for 
it  to  enter  into  the  contract  with  the  defendant  exists. 
The  permit  from  Col.  Rees  for  the  War  Depart- 
ment of  the  United  States  amounts  to  no  more  than 
saying  there  is  no  objection  on  our  part.  The  United 
States  does  not  asl^  that  the  work  be  done.  Congress 
has  not  ordered  it.  The  Secretary  of  War  has  not 
ordered  it.  Neither  has  the  State  of  California  or- 
dered that  the  work  be  done.  Nor  has  the  State 
authorized  the  City  of  Richmond  to  do  the  work. 

The  Charter  of  the  City  of  Richmond,  found  in 
Statutes  of  California  1909,  page  1264,  under  Article 
II,  headed  "Powers,"  subdivision  10,  is  as  follows: 

"To  control  the  bays,  inlets  and  channels  flow- 
ing through  the  City  or  adjoining  the  same;  to 
widen,  straighten  and  deepen  the  same  where  such 
work  is  necessary  for  the  purpose  of  sanitation, 
drainage  or  removal  of  sewage;  to  fill  the  same 
when  they  are  obstructions  to  proposed  streets  or 
roads;  to  control  and  improve  the  water  front  of 
the  City,  and  to  maintain  embankments  and  other 
works  necessary  to  protect  the  City  from  over- 
flow; to  construct  and  maintain  wharves,  chutes 
and  breakwaters  within  the  limits  of  the  city." 

No  proceedings  to  acquire  jurisdiction  to  order  the 
work  done  were  had.     It  is  doubtful  if  there  is  any 
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authority  by  which  the  city  could  lawfully  order  this 
work  done.  But  it  suffices  to  say  that  no  order  was 
made. 

Without  attempting  to  review  all  of  the  cases  cited 
by  appellants  in  their  brief,  attention  is  called  to  the 
following: 

The  case  of  Kamm  v.  Normand,  reported  in  126 
Am.  St.  Rep.  6g2,  is  a  logging  stream  case  from  Ore- 
gon. The  plaintiff  was  the  owner  of  land  situated  on 
a  creek  down  which  the  defendants  were  floating  logs 
to  market.  In  order  to  do  this  the  defendants  had 
built  a  splash  dam,  and  used  the  head  of  water  im- 
pounded by  it  to  drive  the  logs  down  the  stream. 
The  action  was  one  for  an  injunction  to  prevent  their 
use  of  the  stream  in  that  manner.  At  the  trial  de- 
fendants prevailed.  On  appeal  the  judgment  was  re- 
versed. What  there  is  in  this  case  amounts  to  au- 
thority for  the  appellees  here,  but  the  interesting  part 
of  it  is  the  quotation  by  the  Court  from  a  former  de- 
cision by  the  Court  relating  to  the  same  stream  found 
on  page  702  of  the  report: 

"Whether  the  creek  in  question  is  navigable  or 
not  for  the  purposes  for  which  the  appellant 
used  it  depends  upon  its  capacity  in  a  natural 
state  to  float  logs  and  timber,  and  whether  its  use 
for  that  purpose  will  be  an  advantage  to  the  pub- 
lic. If  its  location  is  such  and  its  length  and 
capacity  so  limited  that  it  will  only  accommodate 
a  few  persons,  it  cannot  be  considered  a  navigable 
stream  for  any  purpose.  It  must  be  so  situated 
as  to  have  such  length  and  capacity  as  to  enable 
it  to  accommodate  the  public  generally  as  a  means 
of  transportation." 
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In  the  case  at  bar  the  slough  in  question  is  less  than 
one  mile  in  length,  and  passes  through  the  lands  of 
plaintiffs.  Nothing  is  produced  along  its  banks,  no 
logs  or  lumber  to  be  floated  down  its  stream,  or  agri- 
cultural products  to  be  sent  to  market  over  it;  no 
manufactured  products,  save  perhaps  that  of  the 
Standard  Oil  Company  alone.  Added  to  that  there 
is  no  access  to  the  slough  by  the  public.  The  claim 
of  defendant  and  intervenor  that  because  the  Rich- 
mond Belt  Railway  Company  owns  a  strip  of  land 
one  hundred  and  ninety-eight  feet  in  width  across  or 
over  the  southern  end  of  the  slough,  the  public  has 
access  to  the  slough  is  ridiculous.  There  are  no  im- 
provements upon  said  strip  of  land.  It  is  merely  a 
right  of  way,  and  so  far  as  the  public  is  concerned  is 
private  property,  and  the  public  has  no  right  thereto. 
The  public  generally  is  not  interested,  and  the  slough 
has  neither  length  nor  capacity  to  enable  it  to  accom- 
modate the  public  for  the  purpose  of  navigation  and 
commerce. 

The  quotation  from  ''The  Montello,"  20  Wall.  430, 
found  in  appellants'  brief,  combines  the  language  used 
by  Mr.  Justice  Davis,  winding  up  with  the  quotation 
of  the  Justice  from  the  language  used  by  Chief  Jus- 
tice Shaw  in  the  case  of  Rowe  v.  Granite  Bridge  Cor- 
poration, 21  Pick.  324.  This  case  of  "The  Montello" 
was  one  where  the  government  of  the  United  States 
had  libeled  the  steamer  "The  Montello"  for  non-com- 
pliance with  certain  acts  of  Congress  as  to  enrollment, 
license,  etc.,  of  all  vessels  of  a  certain  tonnage  navi- 
gating the  navigable  waters  of  the  United  States.    The 
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defendants  in  that  case  had  denied  that  Fox  River 
upon  which  the  vessel  was  plying  was  a  navigable 
stream.  There  is  no  point  of  similitude  between  the 
Fox  River  in  Wisconsin  and  the  slough  involved  in 
this  case  in  Contra  Costa  County,  California.  The 
Fox  River  had  been  improved  at  great  expense  to 
render  it  navigable  by  a  private  corporation,  and  tolls 
were  charged  the  vessels  for  navigating  it.  A  large 
commerce  from  early  days  had  used  the  stream.  After 
these  improvements  by  the  private  corporation,  the 
United  States  took  charge  of  the  stream,  bought  out 
the  corporation,  and  reduced  the  tolls.  Therefore 
general  language  like  that  quoted  in  appellants'  brief 
is  of  no  value  in  deciding  the  case  where  the  facts  are 
entirely  dissimilar. 

Appellants  seem  to  rely  very  much  upon  the  de- 
cision of  Chief  Justice  Beatty  of  the  Supreme  Court 
of  the  State  of  California,  found  in  the  City  of  Oak- 
Ian  J  V.  Oak/and  Waterfront  Company,  1 18  Cal.  l6o. 
At  page  182  at  the  outset  of  his  decision,  Mr.  Chief 
Justice  Beatty  stated: 

"This    is    an    action    to    determine    conflicting 
claims  to  real  estate." 

The  question  in  that  case  was  the  consideration  of 
the  terms  of  the  grant  to  the  Town  of  Oakland  by  the 
State  Legislature,  and  involved  the  ownership  of  the 
waterfront  by  the  City  of  Oakland,  and  the  Court 
found  it  necessary  to  locate  the  "ship  channel,"  used 
by  the  Legislature  as  one  of  the  calls  of  the  grant.  No 
question  regarding  a  navigable  stream  is  raised  in  this 
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case,  and  it  is  useless  for  counsel  on  the  other  side  to 
contend  that  it  does. 

The  next  two  cases  cited  in  appellants'  brief  come 
from  the  State  of  Washington. 

In  Judson  v.  TiJeivater  Lumber  Company,  q8  Pac. 
377>  t^'^c  portion  quoted  in  their  brief  is  taken  from 
the  headnote.  That  was  an  action  for  damages  occa- 
sioned by  the  alleged  wrongful  obstruction  of  a  por- 
tion of  the  channel  of  the  Puyallup  River.  The 
parties  were  riparian  proprietors.  What  is  said  about 
navigability  of  the  stream  appears  at  page  379,  at  the 
middle  of  the  second  column.  It  may  be  assumed 
that  there  was  no  real  question  as  to  whether  or  not 
the  Puyallup  River  was  a  navigable  stream.  Certainly 
nothing  in  the  case  cited  sheds  any  light  upon  the 
case  at  bar. 

In  the  other  case,  Daii^son  v.  McMillan,  J^  Pac. 
Soy ,  the  portion  quoted  is  also  taken  from  the  head- 
note.  Presumably  because  the  word  "slough"  is  used 
in  the  headnote,  counsel  on  the  other  side  deemed  it 
was  a  valuable  case,  but  an  examination  shows  that  it 
is  of  very  little  value.  It  was  an  action  to  restrain  cer- 
tain acts  of  obstruction  in  the  branch  of  the  sea  known 
as  "McElroy's  Slough."  An  injunction  was  granted, 
but  on  appeal  no  question  was  made  upon  the  findings. 
It  follows  that  it  was  determined  by  the  findings  that 
this  slough  was  navigable.  There  was  nothing  for 
the  Court  upon  appeal  to  decide,  there  being  no  attack 
made  on  the  findings. 

Appellant's  argument  that  the  State  has  no  power 
to  alienate  lands  underlying  any  navigable  stream  or 
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body  of  water  so  as  to  cut  off  the  public  right  of  navi- 
gation has  no  place  here  in  view  of  the  decision  of  the 
Supreme  Court  of  California  in  the  case  of  Knudson 
V.  Kearney,  supra,  which  squarely  holds  that  the 
State's  patent  in  a  precisely  similar  patent  to  the  ones 
from  which  plaintiffs'  testator  deraigned  title  con- 
veyed the  land  in  fee. 

So  also  is  their  discussion  of  the  question  of  jus 
publicum  and  jus  privatum  entirely  out  of  place  here. 
This  is  not  a  proceeding  by  the  Attorney-General  of 
the  State  to  have  a  State  patent  cancelled.  If  it  were, 
possibly  the  doctrine  might  be  invoked. 

But  in  this  case  the  doctrine  has  no  justification  for 
the  invasion  of  plaintiff's  property  by  a  municipality 
under  guise  of  public  improvement. 

Nor  need  plaintiffs  prove  improvements  to  the 
waterway  done  or  made  by  them.  The  question  here 
is,  Is  the  slough  a  navigable  stream?  The  trial  court, 
after  full  hearing  and  personal  view  and  inspection, 
has  decided  that  the  slough  is  not  navigable  in  law. 

Without  attempting  to  review  the  remaining  numer- 
ous cases  cited  by  appellants  in  their  brief,  it  is  re- 
spectfully maintained  that  the  decision  of  Judge  Van 
Fleet,  after  an  inspection  and  view  of  the  premises, 
and  upon  testimony  taken  at  the  trial,  is  correct,  and 
should  be  sustained,  and  furthermore,  that  the  rule 
as  to  the  finding  of  the  trial  court  upon  conflicting 
evidence  should  be  sustained. 


III. 


THE  REMOVAL  OF  THE  DIRT  AND  SOIL 
BY  DREDGING  THE  SLOUGH  RUN- 
NING THROUGH  PLAINTIFFS'  LAND 
AMOUNTED  TO  A  CONTINUING  TRES- 
PASS AND  CONTINUING  WASTE  UPON 
THE   PROPERTY  OF   PLAINTIFFS. 

The  property  described  in  plaintiffs'  amended  Bill, 
comprising  about  five  hundred  acres  of  land,  and 
being  owned  by  the  plaintifis'  testator  in  fee  at  the 
time  of  his  death,  and  his  being  seized  and  possessed, 
and  exercising  acts  of  ownership  over  and  upon  said 
property,  and  the  said  slough  running  wholly  through 
the  lands  of  plaintififs'  testator,  and  his  predecessors  in 
interest,  and  the  same  having  been  conveyed  to  his 
predecessors  in  interest  by  State  patent  without  any 
delineation  of  said  slough,  it  follows  that  the  title  to 
the  bed  of  the  slough  vested  in  fee  in  the  plaintiffs' 
testator  irrespective  of  the  question  whether  said 
slough  was  a  navigable  stream  or  not,  and  the  removal 
of  the  soil  or  dirt  by  dredging  said  slough  and  de- 
positing the  same  upon  the  lands  of  the  Standard  Oil 
Company  amounted  to  a  continuing  trespass  and  con- 
tinuing waste  of  the  property  of  plaintiffs'  testator. 

It  is  respectfully  submitted  that  upon  the  three 
questions,  title  to  the  land,  navigable  stream,  property 
in  the  dirt  or  soil  underlying  the  slough,  or  so-called 
navigable    stream,    were    all    correctly    and    properly 
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decided  in  favor  of  plaintiffs  in  the  court  below  by 
the  trial  judge,  and  the  decision  of  the  trial  judge 
ought  to  be  sustained. 

All  of  which  is  respectfully  submitted. 

J.  K.  Johnson, 
W.  P.  Johnson, 

Attorneys  for  Appellees. 
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In  the  District  Court  of  the  United  States  for  the  Western 
District  of  Washington.     Northern  Division. 

J.  R.  Barnaby^  Plaintiff,       ,  1 

vs.  '  I^No 

SociETE  NouvELLE  d'Arisiement,  Defendant.  J 

Complaint. 

The   plaintiff  complains   and   alleges: 

I. 

That  he  is  a  citizen  of  the  United  States  of  America 
and  a  resident  of  the  City  of  Seattle  in  the  State  of  Wash- 
ington. 

II. 

That  during  all  of  the  times  herein  mentioned  the  de- 
fendant was  and  is  a  corporation  organized  and  existing 
under  the  laws  of  the  Republic  of  France;  and  for  more 
than  three  years  last  past  has  maintained  and  is  maintain- 
ing a  line  of  vessels  plying  with  reasonable  regularity  in  the 
carrying  trade  between  the  ports  of  the  state  of  Washing- 
ton, on  Puget  Sound,  and  foreign  ports,  importing  and 
exporting  general  cargoes  to  and  from  i)orts  in  said  state 
and  during  said  three  years  last  past  has  maintained  and  is 
now  maintaining  a  general  agent  at  Seattle,  Washington, 
for  the  more  convenient  transaction  of  its  business  in  said 
state. 

III. 

That  between  the  29th  day  of  October,  1910,  and  the 
6th  day  of  June,  1912,  in  the  state  of  Washington  and  the 
Province  of  British  Columbia,  in  the  Dominion  of  Canada, 
plaintiff  rendered  services  as  a  ship's  agent  to  the  defendant, 
at  its  special  instance  and  request,  in  writing. 

IV. 

That  the  reasonable  value  and  worth  of  said  services  is 
the  sum  of  five  thousand   ($5,000.00)  dollars. 

V. 

That  defendant  has  not  paid  the  same  nor  any  part 
tliereof,  although  plaintiff  has  demanded  payment  from  de- 
fendant therefor. 


2  Societe  NouvcUe  d'Armement 

Wherefore,  plaintiff  demands  judgment  against  said 
defendant  in  the  sum  of  five  thousand  ($5,000.00)  dollars, 
together  with  interest  at  the  legal  rate  from  the  6th  day  of 
June,  1912,  and  for  his  costs  and  disbursements  herein. 

William  H.  Gorham^ 

Attorney  for  Plaintiff. 

{Indorsed:)  Complaint  filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  Northern  Division, 
Feb.  9,  1916.  Frank  L.  Crosby,  Clerk.  By  E.  M.  L., 
Deputy. 

United  States  of  America: 

In  the  United  States  District  Court  for  the  Western  Dis- 
trict of  Washington.  Northern  Division. 

J.  R.  Barnaby,  Plaintiff,  ] 

rs.  S-No.  3241 

Societe  Nouat.lle  d'Arjiement,  Defendant.] 

Sumjnons. 

The  President  of  the  United  States  of  Ameriea,  Greeting: 
To  the  above  iianied  defendant:  Societe  NouveUe 
d'Armement — 

You  are  hereby  required  to  appear  in  the  United  States 
District  Court,  in  and  for  the  Western  District  of  Wash- 
ington, Northern  Division,  within  twenty  days  after  the  day 
of  service  of  this  summons  upon  you,  exclusive  of  the  day 
of  service,  and  answer  the  complaint  of  the  above  named 
plaintiff,  now^  on  file  in  the  office  of  the  Clerk  of  said  Court, 
in  the  City  of  Seattle,  a  co])y  of  which  complaint  is  here- 
with delivered  to  you;  and  unless  j'-ou  so  appear  and  answer, 
the  plaintiff  will  apply  to  the  Court  for  the  relief  demanded 
in  said  complaint. 

Witness  the  Hon.  Jeremiah  Neterer,  Judge  of  said  Court, 
this  9th  day  of  February,  in  the  j^ear  of  our  Lord,  one 
thousand  nine  hundred  and   sixteen,   and  of  our  inde- 
pendence the  one  hundred  and  fortieth. 
(seal)  Frank  L.  Crosby, 

Clerk. 
By  Ed  M.  Lakin,  Deputy  Clerk. 


r*.  J.  R.  Barnahy 

Marshal's  Return. 
United  States  of  America, 

Western  District  of  Washington, 


^ss. 


I  hereby  certify  and  return  that  I  served  the  within 
summons  on  the  therein-named  Societe  Nouvelle  d'Arme- 
ment,  by  serving  Charles  Johvet,  Agent,  b}'  handing  to  and 
leaving  a  true  and  correct  copy  thereof  with  Charles  JoHvet, 
Agent,  personally,  at  Seattle,  Wash.,  in  said  District,  on 
the  9th  day  of  February,  A.  D.  1916. 

John  M.  Boyle,  U.  S.  Marshal. 
By  Edward  Williams,  Deputy. 
'  Marshal's  Fees,  $2.12. 

{Indorsed'.)  Summons.  Filed  in  the  U.  S.  District 
Court,  Western  Dist.  of  Washington,  Northern  Division, 
Feb.  14,  1916.  Frank  L.  Crosby,  Clerk.  E.  M.  Lakin, 
Deputy. 

In  the  United  States  District  Court,  in  and  for  the  Western 
District  of  Washington.     Northern  Division. 


vs.  [No.  3241 


J.  R.  Barnaby,  Plaintiff, 

vs. 
Societe  Nou^telle  d'Armement,  Defendant.] 

Answer. 

Comes  now  the  defendant  and  answering  the  complaint 
of  the  plaintiff  herein,  says  and  alleges: 

I. 

Said  defendant  denies  each  and  every  allegation  con- 
tained in  paragraph  three  of  said  complaint,  except  that  he 
admits  that  at  the  request  of  the  defendant,  the  plaintiff 
performed  certain  services  in  regard  to  ships  business  at 
about  the  times  mentioned  in  plaintiff's  complaint. 

II. 

Said  defendant  denies  each  and  every  allegation  con- 
tained in  the  fourtli  and  fifth  paragraphs  of  said  plaintiff's 
complaint. 
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And  for  a  first  affirmative  and  separate  defense,  this  de- 
fendant says  and  alleges: 

I. 

That  on  the  22d  day  of  October,  1914,  the  plaintiff  herein 
began  an  action  in  the  Superior  Court  of  King  County, 
Washington,  being  No.  104,397  of  the  files  of  said  court, 
against  this  defendant  for  the  same  cause  of  action,  for  the 
same  services  and  upon  the  same  contract,  pleaded  and  re- 
lied upon  by  the  plaintiff  herein  and  covering  the  same 
transactions,  and  in  said  cause,  this  defendant  ap])eared  and 
issue  was  joined  therein  and  trial  had  so  that  on  the  18th 
day  of  May,  1915,  a  judgment  was  entered  in  said  Superior 
Court,  in  said  cause,  in  favor  of  the  jjlaintiff  and  against 
this  defendant  in  the  sum  of  $1081.000  and  plaintiff's  costs 
and  said  judgment  was  thereafter  fully  paid  and  satisfied 
by  this  defendant. 

II. 

That  in  order  to  sustain  his  cause  of  action  in  said 
suit  in  said  Superior  Court,  the  ])laintiff  offered  evidence 
of  the  same  transactions  as  are  referred  and  relied  upon 
herein,  and  in  plaintiff's  bill  of  particulars  filed  herein  and 
all  the  matters  mentioned  in  plaintiff's  complaint  herein  and 
in  his  bill  of  particulars  herein,  were  litigated  and  should 
have  been  litigated  in  said  action  in  said  Superior  Court. 

And  for  a  second  affirmative  complaint,  defendant  says 
and  alleges: 

I. 

That  this  action  was  not  begun  or  commenced  within 
the  time  limited  by  the  statutes  of  the  State  of  Washington 
for  the  commencement  of  said  action,  to-wit:  vrithin  three 
years  from  the  rendition  of  the  services  sued  for. 

Wherefore,  defendant  demands  that  plaintiff's  complaint 
be  dismissed;  that  he  take  nothing  thereby,  and  that  this 
defendant  recover  his  costs  and  disbursements  herein. 

James  Kiefer, 
Attorney  for  Defendant. 
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State  of  Washington,  1 

Vss. 
County  of  King,  J 

Charles  Jolivet,  being  sworn  according  to  law,  says  that 
he  is  the  agent  of  the  defendant  above  named,  in  the  City 
of  Seattle,  and  in  charge  of  his  profits  and  business  therein; 
that  he  has  read  the  foregoing  answer,  knows  the  contents 
thereof,  and  believes  the  same  to  be  true. 

C.  Jolivet. 
Subscribed  and  sworn  to  before  me  this  9th  day  of  March, 
1916. 
(seal)  James  Kiefer, 

Notary  Public  in  and  for  the  State  of 

Washington,  residirig  at  Seattle. 

Copy  of  within  Answer  received  and  service  of  same 
acknowledged  this  9th  day  of  March,  1916. 

Wm.  H.  Gorham, 
Attorney  for  Plaintiff. 

(Indorsed:)  Answ^er.  Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  Washington,  Northern  Division,  Mar.  11, 
1916.  Frank  L.  Crosby,  Clerk.  By  Ed  M.  Lakin,  Deputy. 

United  States  District  Court,  Western  District  of  Wash- 
ington, Northern  Division. 

J.  R.  Barnaby,  Plaintiff,  1 

vs.  INo.  3241 

Societe  Nouat.lle  d^Armement,  Defendant.] 

Reply. 

Comes  now  the  plaintiff  herein  and  for  reply  to  de- 
fendant's  answer  herein,  says  and  alleges: 

I. 

Replying  to  the  first  affirmative  and  separate  defense 
of  said  answer  he  denies  generally  each  and  every  allegation 
therein  contained. 

II. 

Replying  to  the  second  affirmative  defense  of  said  an- 
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swer  he  denies  specifically  each  and  every  allegation  therein 
contained. 

Wherefore  plaintiff  prays  as  in  his  complaint  herein. 

William  H.  GorhaMj 

Attorney  for  Plaintiff. 

Copy  of  with  Reply  received  this  7th  day  of  April,  1916. 

James  Kiefer, 
Attorney  for  Defendant. 

(Indorsed'.)  Reply.  Filed  in  the  U.  S.  District  Court, 
Western  Dist.  of  Washington,  Northern  Division,  May  1, 
1916.     Frank  L.  Crosby,  Clerk.    By  E.  M.  L.,  Deputy. 

In  the  United  States  District  Court,  Western  District  of 
Washington,    Northern   Division. 

J.  R.  Barnaby,  Plaintiff';  ] 

vs.  ^No.  3241 

Societe  Nouvelle  d'Armement,  Defendant. 

StipuJation  Waiving  Jury. 

It  is  hereby  stipulated  by  and  between  the  parties  hereto 
that  a  jury  is  hereby  waived  at  the  trial  of  the  above  en- 
titled cause. 

Dated,  Seattle,  July  7th,  1916. 

William  H.  Gorham, 

Attorney  for  Plaintiff. 

James  Kiefer, 
Attorney  for  Defendant. 

[Indorsed:)  Stip.  to  waive  jury.  Filed  in  the  U.  S. 
District  Court,  Western  Dist.  of  Washington,  Northern 
Division,  July  8,  1916.  Frank  L.  Crosby,  Clerk.  By  E. 
M.  L.,  Deputy. 
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In  the  District  Court  of  the  United  States,  Western  Dis- 
trict of  Washington,  Northern  Division. 

J.  R.  Barnaby,  Plaintiff,  ] 

vs.  [No.  3241 

SociETE  NoLHTJ.LE  d'Armement,  Defendant.] 

Memorandum  of  Decision,  Filed  August  21,  1916. 

William  H.  Gorham,  For  Plaintiff. 

James  Kiefer,  For  Defendant. 

CusHMAN,  District  Judge. 

Plaintiff  sues  the  defendant,  a  corporation  of  the  Re- 
puhlic  of  France,  maintaining  a  line  of  vessels  plying  be- 
tween ports  of  Puget  Sound  and  those  of  foreign  countries, 
for  services  rendered  as  ship's  agent  between  October,  1910, 
and  June,  1912.  The  defenses  are:  The  Statute  of  Limi- 
tations and  that  the  present  suit  is  barred  by  reason  of  a 
f(^rmer  judgment  for  the  same  cause,  which  has  been  paid. 
The  cause  was  tried  to  the  court  on  a  written  stipulation 
without  a  jury. 

The  employment  of  the  plaintiff  in  the  particular  service 
for  which  suit  is  brought  is  evidenced  by  cablegrams  and 
letters  of  the  defendant.  In  these  communications,  while 
requesting  the  services  of  the  plaintiff  in  the  defendant's 
behalf,  nothing  is  said  concerning  the  amount  to  be  paid 
plaintiff  therefor.  As  pointed  out,  the  last  service  sued  for 
was  rendered  in  June,  1912.  Suit  was  begun  in  February, 
1916. 

The  Statute  of  Limitations  runs  against  a  foreign  cor- 
poration, while  keeping  a  general  agent  in  the  district.  The 
statute  provides: 

"The  period  prescribed  in  the  preceding  section  for 
the  commencement  of  actions  shall  be  as  follows  *  *  * 
Within  six  years  *  *  *  2.  An  action  upon  a  con- 
tract in  wi'iting,  or  liability  express  or  im})lied  arising 
out  of  a  written  agreement;"  (Sees.  156  and  157,  Rem. 
&  Bal.  Code.) 

It  is  the  defendant's  contention  that  the  letters  and 
cablegrams  of  defendant  containing  no  stipulation  as  to  the 
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price  to  be  paid  plaintiff  for  his  services,  that  the  contract 
is  not  saved  by  the  foregoing  provision,  but  that  the  three 
years  Statute  of  Limitations,  concerning, 

"an  action  upon  a  contract  or  habihty,  express  or  im- 
plied, which  is  not  in  writing,  and  does  not  arise  out  of 
any  written  instrument." 

for  which  provision  is  made  m  section  159,  Remington  & 
Ballinger's  Code,  applies,  and  that  the  action  is  barred. 

The  court  is  asked  to  treat  as  dictum  that  part  of  the 
decision  of  the  Supreme  Court  of  the  State  of  Washington, 
in  1)1  galls  vs.  Angell  (76  Wash.,  692),  relied  upon  by  the 
defendant  as  not  necessary  to  the  decision  and  at  variance 
with  the  decision  of  the  same  court  in  Caldwell  vs.  Hurley 
(41    Washington,  296,  at   301). 

On  account  of  the  conclusion  reached,  it  will  not  be 
necessary  to  determine  whether  the  three  or  six  years  Statute 
applies. 

It  is  averred  in  the  complaint  that,  from  October,  1910, 
to  June,  1912,  plaintiff  rendered  services  in  the  state  of 
Washington  as  the  ship's  agent  for  the  defendant  The 
evidence  shows  that  Captain  Jolivet,  in  June,  1913,  be- 
came defendant's  agent  at  Seattle,  where  plaintiff  had  for- 
merly been  employed  in  that  capacity.  The  evidence  tends 
to  show  defendant  had  no  other  agent  in  Washington  than 
the  plaintiff,  prior  to  the  appointment  of  Captain  Jolivet 
The  complaint  further  avers,  speaking  of  defendant: 

"and  during  said  three  years  last  past  has  maintained 
and  is  now  maintaining  a  general  agent  at  Seattle, 
Washington,  for  the  more  convenient  transaction  of  its 
business  in  said  state." 

The  Supreme  Court  of  the  state  has  held,  in  Blaloch  vs. 
Condon  (51  Wash.,  604  at  606),  opinion  by  Judge  Rud- 
kin: 

"Pierce  Code,  Sec.  291  (Bal.  Code,  Sec.  4807)    (Sec. 
167,  Rem.  &  Bal.),  provides  as  follows: 

"The  limitations  prescribed  in  this  chapter  shall  ap- 
ply to  actions  brought  in  the  name  of  the  state,  or  any 
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county  or  otlier  public  corporation  therein,  or  for  its 
benefit,  in  the  same  manner  as  to  actions  by  private 
])arties.  An  action  shall  be  deemed  commenced  when 
the  complaint  is  filed. 

"This  court  has  uniformly  held  that  the  last  clause 
of  this  section  a])plies  to  actions  by  private  parties  as 
well  as  to  actions  by  the  state  or  its  municipal  sub- 
divisions, and  that  an  action  is  not  deemed  commenced 
so  as  to  toll  the  statute  of  limitations  until  the  com- 
})laint  is  filed,  thouoh  it  may  be  deemed  commenced  for 
other  purposes  by  the  service  of  sunmions  and  complaint. 
Cresswdl  vs.  Spukanc  County,  30  Wash.,  620;  71  Pac. 
195;  Bay  View  Breuing  Co.  vs.  Gruhh,  31  Wash.,  34, 
71  Pac.  553;  Service  vs.  McMahon,  42  Wash.,  452,  85 
Pac.  33." 

The  statute  further  provides: 

"Civil  actions  in  the  several  superior  courts  of  this 
state  shall  be  commenced  b}'  the  service  of  a  sunmions, 
as  Vicreinafter  provided,  or  by  filing  a  complaint  with  the 
cj'unty  clerk  as  clerk  of  the  court:  Provided,  that  unless 
service  has  been  had  on  the  defendant  prior  to  the  filing 
of  the  complaint,  the  plaintiff  shall  cause  one  or  more 
of  the  defendants  to  be  served  personally,  or  commence 
service  by  publication  within  ninety  days  from  the  date 
of  filing  the  complaint."   (Sec.  220,  Rem.  &  Bal.  Code.) 

The  foregoing  admission  in  the  complaint  in  the  light 
of  the  evidence  amounts  to  this:  That  it  was  plaintiff's 
claim  that  his  own  agency  and  that  of  Jolivet  together  ex- 
tend back  for  more  than  three  years  prior  to  the  filing  of 
the  complaint.  Unless  plaintiff  could  institute  suit  by  ser- 
vice on  himself,  as  agent  of  the  defendant,  there  was  no  way 
for  him  to  commence  an  action  against  the  foreign  defend- 
ant to  obtain  a  personal  judgment  prior  to  the  appointment 
of  Jolivet  as  its  agent. 

The  defendant's  contention,  insofar  as  the  Statute  of 
Limitations  is  concerned — that  the  ])rovisions  of  the  last 
(pioted  statute  do  not  ap])ly — does  not  commend  itself  to  the 
court,  because  there  is  neither  an  exception  to  that  effect 
in  the  statute,  nor  is  any  reason  advanced  for  making  such 
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an  exception.  In  fact,  reason  would  seem  to  indicate  a  con- 
trary course.  To  file  a  complaint  in  a  public  office  would 
tend  to  induce  the  foreign  corporation  sued  not  to  appoint 
an  agent  upon  whom  service  could  be  made. 

"Where  service^is  made  upon  an  officer  or  agent  who, 
although  within  the  terms  of  the  statute,  sustains  such  a 
relation  to  plaintiff  or  the  claim  in  suit  as  to  make  it  to 
his  interest  to  suppress  the  fact  of  service,  such  service 
is  unauthorized.  So  service  will  not  be  sustained  where 
it  is  upon  a  person  who  is  party  plaintiff,  or  plaintiff's 
attorney  in  fact,  or  who  is  plaintiff's  assignor."  (32 
Cyc,  554^.) 

The  statute  further  provides: 

"If  the  cause  of  action  shall  accrue  against  any  per- 
son who  shall  be  out  of  the  state  or  concealed  therein, 
such  action  may  be  commenced  within  the  terms  herein 
respectively  limited  after  the  return  of  such  person  into 
the  state,  or  after  the  time  of  such  concealment;  and  if 
after  such  cause  of  action  shall  have  accrued,  such  person 
shall  depart  from  and  reside  out  of  this  state,  or  conceal 
himself,  the  time  of  his  absence  or  concealment  shall 
not  be  deemed  or  taken  as  any  part  of  the  time  limited 
for  the  commencement  of  such  action." (Sec.  168,  Rem.  & 
Bal.  Code.) 

The  Statute  of  Limitations  did  not  begin  to  run  until 
the  appointment  of  Jolivet,  as  defendant's  agent,  in  July, 
]913.  Such  apjDointment  affects  the  return  of  defendant 
to  the  state,  so  far  as  plaintiff's  right  of  action  was  con- 
cerned. The  action  being  commenced  in  February,  1916, 
it  was  begun  within  three  years. 

The  remaining  affirmative  defense  is  that  of  res  adjndi- 
cata  and,  in  particular,  that  phase  of  the  doctrine  of  res 
adjudicata  concerned  with  the  splitting  of  causes  of  action. 

In  October,  1914,  plaintiff  brought  suit  against  the  de- 
fendant in  the  Superi:)r  Court  of  the  State  of  Washington 
for  services  as  ship's  broker,  such  services  alleged  to  have 
been  rendered  between  November  12,  1909,  and  January 
5,  1912,  at  Seattle,  Washington,  and  Vancouver,  British 
Columbia.     This  suit  was  begun  by  process  of  garnishment 
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against  certain  amounts  claimed  to  be  owing  the  defendant 
by  Balfour-Guthrie  &  Co.,  amounting  to  about  $1,000. 
The  complaint  in  that  suit  averred  the  services  to  be  worth 
$1,000. 

After  suit  was  begun,  the  defendant  appeared  generally 
contesting  the  cause  upon  the  merits,  admitting  the  perform- 
ance of  the  services,  but  denyiiig  the  value  as  averred  and 
l)leading  payment.  Upon  this  issue,  the  cause  was  tried, 
l^laintiff  recovered  judgment  against  the  garnishee  as 
prayed,  for  $1,000. 

From  the  evidence  in  the  present  cause  it  is  clear  that 
])laintiif  not  only  rendered  services  for  the  defendant  during 
the  time  in  question  in  connection  with  three  certain  law 
suits  brought  in  Vancouver,  British  Colimibia,  but  other 
services  in  addition,  mainly  in  connection  with  proceedings 
for  the  adjustment  of  general  average  losses. 

The  evidence  further  shows  that  separate  letters  of  em- 
})loyment  covered  the  latter  services;  that  separate  state- 
ments of  account  were  rendered  on  account  of  this  latter 
service  to  the  defendant.  In  rendering  statements  of  ac- 
count to  the  defendant,  the  latter  services  were  always  sep- 
arately stated.  The  plaintiff  made  a  separate  effort  to 
collect  on  account  of  his  services  in  the  general  average  pro- 
ceedings through  the  adjuster. 

The  evidence  does  not  clearly  disclose  the  exact  dis- 
tinction in  the  services  rendered  by  the  ship's  broker,  for 
which  the  first  suit  was  brought,  and  a  ship's  agent  for 
which  the  present  suit  is  brought.  No  case  has  been  called 
to  the  court's  attention  directly  upon  the  point  of  whether 
a  suit  begun  by  process  of  attachment  or  garnishment  is 
res  ad  judicata  of  a  subse(}uent  suit  in  personam,  barring 
the  assertion  in  the  latter  suit  of  other  similar  items  of 
services  on  account,  due  at  the  time  the  first  suit  was 
brought. 

Sight  is  not  lost  of  the  fact  that  if  the  claim  upon 
which  the  action  is  based  is  defeated  in  the  ])roceeding  in 
rem,  the  judgment  would  be  res  ad  judicata  of  the  same 
claim  asserted  later  in  personam.  It  is  true  that  the  writ 
of   attachment   or   garnishment    serves    a    double    purpose: 
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It  is  not  only  a  proceeding  against  the  property,  but  the 
seizure,  itself,  serves  to  bring  the  defendant  into  court; 
but  whether  it  will  serve  the  latter  purpose  is,  at  the  be- 
ginning, problematical.  Therefore,  a  cause  so  begun  is, 
until  the  general  appearance  of  the  defendant,  one  entirely 
in  rem.  If  the  defendant  does  not  appear,  the  judgment  is 
limited  to  the  property  attached,  or  garnisheed.  There  can 
be  no  personal  judgment  for  the  excess.  The  doctrine  of 
res  adjudicata  proceeding  upon  the  principle  of  estoppel, 
the  estoppel  must  be  mutual.  Therefore,  if  at  the  beginning 
it  would  not  do  the  plaintiff  any  good  to  assert  any  claim 
in  excess  of  the  amount  attached  or  garnisheed,  there  would 
be  no  way  to  enforce  the  judgment  in  excess  of  such  value — 
the  reason  for  the  doctrine  of  res  adjudicata  ceases  to 
apply. 

In  beginning  suit  by  such  garnishment  upon  his  entire 
claim,  the  plaintiff  would  be  faced  with  the  following  un- 
certainties : 

Defendant  might  not  appear; 

If  it  did  not,  any  judgment  in  excess  of  the  amount 
garnisheed  would  be  idle; 

If  the  defendant  did  appear,  it  might  appear  spe- 
cially and  attack  the  regularity  of  the  garnishment; 

If  this  attack  proved  unsuccessfid,  the  defendant 
might  abide  the  result,  in  which  case  any  judgment  in 
excess  of  the  amount  garnisheed  woud  be  of  no  benefit 
to  the  plaintiff. 

If  the  plaintiff  could  not  calculate  upon  benefit  or  ad- 
vantage upon  suing  upon  his  entire  claim,  there  would  ap- 
pear no  reason  for  requiring  him  to  undertake  the  labor  and 
expense  necessary  to  establish  his  entire  claim.  If  the  de- 
fendant appeared,  generally,  the  plaintiff  could  ask  to 
amend  and  set  up  his  entire  claim,  but  he  might  not  con- 
sider himself  in  a  position  to  assert  it  with  safety.  If  he 
felt  that  he  was  in  such  a  position,  the  defendant  might 
plausibly  object  for  the  same  reason. 

In  matters  of  amendment,  the  discretion  of  the  court 
is  well  nigh  arbitrary.     The  rule  of  res  adjudicata  should 
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not  be  left  the  sport  of  such  a  discretion.  The  reason  for 
the  rule  in  a  suit  in  personam  against  s})litting  causes  of 
action,  in  part,  doubtless,  is  that  the  plaintiff  should  not 
be  allowed,  without  benefit  to  himself,  to  injure  the  public 
by  wasting  the  court's  time  and  injure  the  defendant  by 
putting  him  to  excessive  costs,  needlessly.  But  in  a  suit 
begun  in  rem  where  the  plaintiff  may  be  wasting  his  efforts 
and  means  in  asserting  his  entire  claim,  a  reason  for  an  ex- 
ception to  the  rule  appears. 

The  allegations  of  the  complaint  in  the  former  actions 
were  meager  concerning  the  cause  of  action.  There  was 
nothing  therein  specifying  the  items  of  service  for  which 
suit  was  brought,  the  allegations  simply  being  that,  during 
a  certain  time,  at  certain  places,  "plaintiff  rendered  services 
as  ship's  broker  to  the  defendant,  at  his  special  instance  and 
recpiest."  No  bill  of  particulars  was  required  or  given.  It 
is,  therefore,  proper  to  look  into  the  proceedings,  aside  from 
the  ]>leadings.  in  order  to  determine  exactly  what  was  liti- 
gated. 

It  appears  that  the  evidence  given  on  plaintiff's  behalf 
was  confined  to  his  services  in  connection  with  the  general 
average  proceeding  and  that  judgment  was  given  him  there- 
for. The  question  was,  therefore,  in  issue  whether  the 
services  performed  by  plaintiff  v/ere  those  of  a  ship's  broker, 
of  which  the  judgment  was  conclusive. 

There  being  no  evidence  as  to  whether  the  services  for 
which  plaintiff  now  seeks  to  recover  were  those  of  a  broker, 
rather  than  a  ship's  agent,  the  precise  point  is  not  then 
in  issue  as  to  whether  such  services  were  those  of  a  ship's 
broker  or  not.  The  term  "shi])'s  agent"  is  broader  than 
"ship's  broker."  The  latter  might  be  included  in  the  former, 
but  not  the  former  in  the  latter.  The  services  for  which 
claim  is  now  made  being  those  of  an  agent,  and  there  being- 
no  evidence  that  they  are  those  of  a  broker,  the  burden  of 
establishing  such  fact,  resting  upon  the  defendant,  has  not 
been  upheld. 

Owing  to  these  uncertainties,  it  is  manifest  tliat  the  more 
reasonable  course  to  i)ursue  is  to  hold  that  only  those 
]:)recise  questions  were  determined  in  the  former  suit  to 
which   the  court's  attention   was   directed   by   the   evidence 
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and  arguments  in  the  cause,  and  which  were,  upon  such 
evidence  and  the  pleadings  actually  considered,  or  abso- 
lutely necessary  to  its  judgment,  and  not  to  hold  the  judg- 
ment conclusive  of  all  matters  that  might  have  been  put 
in  issue  by  the  pleadings. 

23  Cyc,  1297;  1311,  note  6; 

Cromwell  vs.  Countij  of  Sac,  94  U.  S.,  351,  354. 
Four  witnesses  for  ])laintiff,  basing  their  opinions  upon 
plaintiff's  statement  of  the  nature  of  his  services,  have 
testified  that  such  services  were  worth  from  $5,000  to  $7,000. 
Two  witnesses  for  the  defendant  testified  that  they  were 
only  worth  $500  or  $600.  Plaintiff  testified  that  one  year 
and  eight  months  were  covered  by  the  services  rendered  and 
that  the  time  actually  occupied,  if  boiled  down,  would 
amount  to  one  year,  of  eight  hours  a  day;  that,  in  1909  he 
earned,  in  his  business,  $3,000  or  $4,000. 

Making  due  allowance  for  the  interest  of  the  plaintiff 
in  testifying  concerning  the  nature  and  extent  of  his  ser- 
vices, upon  which  the  experts  based  their  o])inions  as  to 
value,  and  also  taking  into  account  the  success  achieved  by 
the  plaintiff,  I  conclude  that  he  is  entitled  to  $4,000,  and 
the  judgment  will  so  provide. 

{Indorsed'.)  Memorandum  Decision.  Filed  in  the  U. 
S.  District  Court,  Western  Dist.  of  Washington,  Northern 
Division,  Aug.  21,  1916.  P'rank  L.  Crosby,  Clerk.  By  F. 
L.  C,  Deputy. 

In  the  United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

J.  R.  Barnaby^  Plaintiff',  ] 

vs.  ySo.  3241 

Societe  Nouvelle  d'Armament^  Defendant.  J 

General  Finding. 

The  court,  in  the  above  entitled  cause,  finds  for  the 
plaintiff  in  the  sum  of  four  thousand  dollars,  together  with 
interest  thereon  at  the  rate  of  six  per  cent,  per  annum  from 
the  6th  day  of  June,   1912,  until  the  2d  day  of  October, 
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1910,  aniouiitiiig  to  the  sum  of  one  thousand  thirty-three 
and  33-100  dolhirs,  in  all  the  sum  of  five  thousand  thirty- 
three  and  33-100  dollars.  Defendant  excepted  to  all  the 
foregoing  findings  and  its  exception  allowed. 

Edward  E.  Cushman, 

Judge. 

{Indorsed:)  General  Finding.  Filed  in  the  U.  S. 
District  Court,  Western  Dist.  of  Washington,  Northern 
Division,  Oct.  2,  1916.  Frank  L.  Crosby,  Clerk.  By  Ed 
^I.  Lakin,  Deputy. 

In  the  United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

J.  R.  Barnaby,  Plaintiff,  ^ 

e  XT  ''^'i  n  fNo.  3241 

SociETE  Noua^:lle  d  Armament,  a  Corpora- 

tion,  Defendant.  ^ 

Judgvient. 

This  cause  having  come  on  regularly  for  trial  to  the 
court  upon  the  issues  of  fact  raised  by  the  pleadings,  a 
stipulation  in  writing  by  the  parties  having  been  thereto- 
fore filed  in  said  cause  waiving  a  jury,  the  plaintiff'  ap- 
pearing by  William  II.  Gorham,  Esq.,  his  attorney,  and 
the  defendant  appearing  b}"  James  Kiefer,  Esq.,  its  at- 
torney, and  the  trial  thereof  having  proceeded  with  the 
introduction  of  evidence  on  behalf  of  the  respective  parties, 
and  the  j)arties  having  rested,  and  the  court  having  heard 
argument  of  counsel,  thereupon  the  court,  after  duly  con- 
sidering the  evidence  and  the  law  applicable  thereto,  and 
being  fully  advised  in  the  premises,  having  filed  its  mem- 
orandum o])inion  on  the  merits  in  said  cause;  and  the  par- 
ties having  joined  in  a  request  for  special  findings  and 
neither  party  having  served  his  draft  findings  or  delivered 
the  same  to  the  clerk  of  the  court  for  the  Judge  presiding 
at  said  trial,  and  the  time  within  which  the  defendant  as 
the  losing  ])arty  has  under  the  Rules  of  this  Court  to  serve 
its  draft  findings  and  deliver  the  same  to  the  clerk  for 
the  Jud(j;e  ])residing  at  said  trial  having  expired  and  the 
plaintiff  having  in  open  court  waived  his  right  to  special 
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findings,  and  the  court  having  found  the  issue  for  the 
plaintiff  in  the  sum  of  four  thousand  dollars,  together  with 
interest  thereon  at  the  rate  of  six  per  cent,  per  annum  from 
the  6th  day  of  June,  1912,  until  the  2d  day  of  October,  1916, 
amounting  to  the  sum  of  $1,033.33. 

Now,  therefore,  upon  motion  of  the  plaintiff,  the  court 
being  fully  advised  in  the  premises. 

It  is  considered,  ordered  and  adjudged,  that  J.  R. 
Barnaby,  the  above  named  plaintiff,  do  have  and  recover 
of  and  from  the  Societe  Nouvelle  d'Armament,  a  corpora- 
tion, the  above  named  defendant,  the  sum  of  four  thousand 
dollars,  together  with  interest  thereon  at  the  rate  of  six 
per  cent,  per  annum  from  the  6th  day  of  June,  1912,  until 
the  2d  day  of  October,  1916,  amounting  to  the  sum  of 
$1,033.33,  in  all  the  siun  of  five  thousand  thirty-three  and 
33-100  dollars,  and  his  costs  and  disbursements  herein 
taxed  at  the  sum  of dollars. 

Done  this  2d  day  of  October,  1916. 

Edward  E.  Cushman, 

Judge. 
{Indorsed:)      Judgment.     Filed  in  the  U.   S.  District 
Court,  Western  Dist.  of  Washington,  Northern  Division, 
Oct.  2,  1916.    Frank  L.  Crosby,  Clerk.    By  Ed  M.  Lakin, 
Deputy. 

In  the  United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

J.  R.  Barnaby,  Plaintiff,  1 

vs.  l^No.  3241 

Societe  Nouvelle  d'Armament^  Defendant.] 

Petition  for  New  Trial. 

To  the  Honorable  E.  E.  Cushman,  Judge  of  the  above  en- 
titled court: 

Comes  now  the  defendant  and  petitions  the  court  to 
set  aside  the  judgment  and  decision  herein  and  grant  a  new 
trial  of  this  cause,  for  the  following  reasons  and  upon  the 
f ollow  ing  grounds : 
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The  amount  allowed  tlie  ])laintiff  by  the  decision  of  the 
court  herein  is  excessive  and  not  justified  by  the  evidence 
in  the  cause. 

II. 

That  the  evidence  is  insufficient  to  justify  the  finding 
of  the  court  in  favor  of  the  plaintiff  in  this:  that  the  evi- 
dence given  at  the  trial  established  that  the  plaintiff's  de- 
mand is  and  was  at  the  time  of  bringing  tliis  action 
barred  by  the  Statute  of  Limitations  of  the  state  of  Wash- 
ington, the  action  having  been  begun  more  than  three  years 
after  the  rendition  of  the  last  services   sued   for. 

III. 

That  tlie  evidence  taken  at  the  trial  is  insufficient  to 
justify  or  su])port  the  decision  of  the  court  herein,  in  this: 
that  the  plaintiff  on  the  22nd  day  of  October,  1914,  com- 
menced an  action  in  the  Superior  Court  of  King  County, 
Washington,  wherein  he  was  plaintiff'  and  the  defendant 
herein  was  defendant,  being  Number  104307,  for  services 
as  a  ship  broker  rendered  between  November  12th,  1909, 
and  January  5th,  1914,  to  this  defendant,  and  recovered 
a  judgment  therein  on  ^lny  18th,  1915,  against  this  de- 
fendant, which  judgment  has  been  fully  paid  and  satisfied, 
and  which  judgment  bars  any  recovery  herein,  it  having 
been  stipulated  in  open  court  that  the  words  "Ship's  Agent" 
as  used  in  the  complaint  herein  upon  amendment  should 
be  deemed  and  taken  to  mean  the  same  thing  as  "ship 
broker,"  in  the  complaint  in  the  cause  in  the  Su])erior 
Court,  and  said  amendment  should  not  prejudice  defend- 
ant's plea  of  former  recovery. 

IV. 

For  error  of  law  occurring  in  the  trial,  in  this:  that  the 
court  sustained  an  objection  to  the  following  question: 
(Q.)"Now,  1911,  what  were  the  receipts  of  your  ofBce?" 
propounded  to  tlie  plaintiff  upon  cross  examination. 

V. 

For  error  of  law  occurring  in  the  trial,  in  this:  that  the 
court  overruled  the  objection  of  the  defendant  to  the  testi- 
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mony  of  the  witness,  William  H.   Gorham,   a  witness  on 
behalf  of  the  plaintiff. 

VI. 

For  error  of  law  occurring  in  the  trial,  in  this:  that  the 
court  overruled  the  objections  of  the  defendant  to  the  fol- 
lowing question  propounded  to  the  plaintiff:  (Q.)  "I  will 
ask  you  if  this  bill  was  the  basis  of  your  complaint  and 
recovery  in  the  suit  in  the  Superior  Court?" 

VII. 

For  error  of  law  occurring  in  the  trial,  in  this:  that  the 
court  overruled  the  objection  of  the  defendant  to  the  fol- 
lowing question  j^ropounded  to  the  plaintiff:  (Q.)  "I  will 
ask  you  if  at  the  trial  you  testified  in  support  of  compensa- 
tion for  any  services  other  than  that  involved  in  the  general 
agency?" 

VIII. 

For  error  of  law  occurring  in  the  trial,  in  this:  that  the 
court  overruled  the  objection  of  the  defendant  to  the  fol- 
lowing question  propounded  to  the  plaintiff:  (Q.)  "Did 
yoli,  or  did  you  not,  testify  in  that  case  relative  to  receiving 
or    not    receiving    instructions    to    render    general    average 
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ir 


IX. 


For  error  of  law-  occurring  in  the  trial,  in  this:  that  tlie 
court  overruled  the  defendant's  objection  to  the  fol- 
lowing question  propounded  to  the  plaintiff,  a  witness  on 
his  own  behalf  (Q.)  "I  will  ask  you  whether,  on  the  strength 
of  that  letter,  you  rendered  a  general  average  agencv  ser- 
vice?" 

X. 

For  error  of  law  occurring  in  the  trial,  in  this:  that  the 
court  overruled  the  objections  of  the  defendant  to  the  fol- 
lowing question  propounded  to  the  plaintiff,  a  witness  on 
his  own  behalf:  (Q.)  "And  from  whom  had  you  ex- 
pected to  receive  a  check  for  payment  of  the  bill?" 

XL 

For  error  of  law  occurring  in  the  trial,  in  this:  that  the 
court  overruled  the  objection  of  the  defendant  to  the  fol- 
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lowing  question  proponnded  to  the  plaintiff,  a  witness  on 
his  own  hehaif:  (Q.)  "Were  the  acts  whereby  you  dis- 
charged your  function  as  a  general  average  agent,  the  same 
acts  whereby  you  discharged  your  function  as  a  ship's  agent 
in  the  matters  you  testified  to  this  morning?" 

XII. 

For  error  of  law  occurring  in  the  trial,  in  this;  that  the 
court  overruled  the  objection  of  the  defendant  to  the  fol- 
lowing question  propounded  to  the  ])laintiff,  a  witness  in 
Iiis  own  behalf:  (Q.)  "When  you  brought  the  first  suit, 
(lid  you  know  that  the  defendant  had  an  agent  in  Seattle 
upon  whom  service  of  process  could  be  had?" 

XIII. 

For  error  of  law  occurring  in  the  trial,  in  this:  that 
the  court  overruled  the  objection  of  the  defendant  to  the 
following  question  propounded  to  the  plaintiff,  a  witness 
in  his  own  behalf.  (Q.)  "Do  you  remember  your  counsel 
advising  you  as  to  the  matter  of  the  necessity  of  the  court 
acquiring  jurisdiction  by  service  upon  defendant?" 

XIV. 

For  error  of  the  law  occurring  in  the  trial,  in  this:  that 
the  court  overruled  the  objection  of  the  defendant  to  the 
following  (juestion  ])ropounded  to  the  plaintiff',  a  witness 
in  his  own  behalf:  (Q.)  "Did  you  state  to  your  counsel  at 
that  time,  that  this  corporation  had  an  agent  in  Seattle 
upon  whom  service  of  process  could  be  had?" 

XV. 

For  error  of  law  occurring  at  the  trial,  in  this:  that  the 
court  overruled  the  objection  of  the  defendant  to  the  intro- 
duction of  evidence  on  behalf  of  ])laintiff,  upon  the  ground 
that  the  action  api^eared  to  be  barred  by  the  Statute  of 
Limitjitions  upon  the  face  of  the  plaintiff's  comi)laint,  and 
in  this:  that  the  court  ])ermitted  ])laintiff  to  give  evidence 
in  support  of  his  complaint  over  the  objection  and  excep- 
tion of  defendant. 

This  petition   is   made  upon   the  minutes  of  the  court, 
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and  the  pleadings  and  iiles  in  the  case,  and  the  exhibits 
offered  upon  the  trial. 

Respectfully  submitted, 

James  Kiefer, 
Attorney  for  Defendant. 

(Indorsed'.)  Petition  for  New  Trial.  Filed  in  the  U. 
S.  District  ourt.  Western  Dist.  of  Washington,  Northern 
Division,  Oct.  9,  1916.  Frank  L.  Crosby,  Clerk.  By  Ed 
M.  Lakin,  Deputy. 

In  the  United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

J.  R.  Barnaby,  Plaintiff, 

vs.  [No.  3241 

Societe  Nouvelle  d^ Armament^  Defendant. 

Order  Denying  Petition  for  New  Trial. 

In  this  cause  the  petition  of  the  defendant  for  a  new 
trial  having  been  served  and  filed  and  submitted  to  the 
court  for  consideration. 

It  is  by  the  court  ordered  and  considered  upon  due 
consideration  that  said  petition  for  a  new  trial  be  and  the 
same  is  hereby  denied,  to  which  order  the  defendant  ex- 
cepts and  its  exception  is  allowed. 

Done  in  open  court  October  16,  1916. 

Edward  E.  Cushman^ 

Judge. 
O.  K. — William  H.  Gorham. 

{Indorsed:)  Order  Denying  Petition  for  New  Trial. 
Filed  in  the  U.  S.  District  Court,'  Western  Dist.  of  Wash- 
ington, Northern  Division,  Oct.  16,  1916.  Frank  L.  Crosby, 
Clerk.   By  Ed  M.  Lakin,  Deputy. 
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In  tlie  United  States  l^istrict  Court,  for  tlie  Western  Dis- 
trict of  Washington,  Northern  Division. 

J.  R.  Bauxaby,  PUiintiff, 

vs.  }>No.  3241 

SociETE  Nou^^LiE  d'Armament,  Defendant. 

Petition  for  Order  Allowing  Writ  of  Error. 

The  said  defendant,  Societe  Nouvelle  d' Armament,  a 
corporation,  feeling  itself  aggrieved  by  the  judgment  en- 
tered in  said  cause  on  the  2nd  day  of  October,  1916,  in 
favor  of  said  plaintiff  and  against  said  defendant  for  the 
sum  of  five  thousand  thirty-three  dollars  and  thirty-three 
cents  ($.5()38.3»3),  and  said  plaintiff's  costs  and  disburse- 
ments, in  which  judgment,  and  the  proceedings  leading  up 
to  the  same,  certain  errors  were  committed  to  the  prejudice 
of  said  defendant,  which  more  fully  appear  from  the  as- 
signment of  errors  which  is  filed  herewith,  comes  now  and 
prays  said  court  for  an  order  allowing  the  said  defendant 
to  prosecute  a  writ  of  error  to  the  Honorable  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit  for 
the  correction  of  the  errors  complained  of,  under  and 
according  to  the  laws  of  the  United  States  in  that  behalf 
made  and  jjrovided,  and  also  prays  that  an  order  be  made 
fixing  the  amount  of  security  which  the  said  defendant 
shall  give  upon  said  writ  of  error,  and  that  upon  the  fur- 
nishing of  said  security  all  further  proceedings  in  this 
cause  be  suspended  and  stayed  until  the  determination  of 
said  writ  of  error  by  said  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit.  And  further  prays  that  a  transcri])t 
of  the  record,  proceedings  and  papers  in  this  cause,  duly 
authenticated,  may  be  sent  to  the  said  Circuit  Court  of 
Appeals,  and  your  petitioner  will  ever  pray. 

Dated  this*  7th  day  of  December,  A.  D.  1916. 

James  Kiefer, 
Attorney  for  Defendant. 

Copy  of  within  Petition  for  Order  Allowing  Writ  of 
Error  received,  and  due  service  of  same  acknowledged 
this   7th   day  of  December,   A.   D.    1916. 

Wilijam  H.  GoRHAisr, 

Attorney  for  Plaintiff. 


22  Societe  Nouvelle  d'Armement 

(Indorsed:)  Petition  for  Order  Allowing  Writ  of  Er- 
ror. Filed  in  the  U.  S.  District  Court,  Western  Dist.  of 
Washington,  Northern  Division,  Dec.  7,  1916.  Frank  L. 
Crosby,  Clerk.     By  Ed  M.  Lakin,  Deputy. 

In  the  United  States  District  Court,  for  the  Western  Dis- 
trict of  Washington,  Northern  Division. 

J.  R.  Barnaby,  Plahitiff,  1 

vs.  No.  3241 

Societe  Nouyelee  d'Armement,  Defendant.  J 

Order  Granting  Writ  of  Error  and  Ficving  Amount  of 

Bond. 

This  cause  coming  on  this  day  to  be  heard  in  the  court- 
room of  said  court  in  the  City  of  Seattle,  Washington,  upon 
the  petition  of  the  defendant,  Societe  Nouvelle  d'Armement, 
a  corporation,  herein  filed,  praying  the  allowance  of  a  writ 
of  error  to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  together  with  the  assignment  of  errors, 
also  herein  filed,  in  due  time,  and  also  praying  that  a  trans- 
cript of  the  record  and  proceedings  and  papers  upon  which 
the  judgment  herein  was  rendered,  didy  authenticated,  may 
be  sent  to  the  said  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  and  that  such  other  and  further  pro- 
ceedings may  be  had  as  ma}^  be  proper  in  the  premises. 

The  Court  having  duly  considered  the  same  does  hereby 
allow  the  said  w^rit  of  error  prayed  for,  and  it  is  ordered 
that  upon  the  giving  by  said  defendant,  Societe  Nouvelle 
d'Armement,  a  corporation,  of  a  bond  according  to  law%  in 
the  sum  of  six  thousand  ($6,000.00)  dollars,  the  same  shall 
operate  as  a  supersedas  bond  and  all  proceedings  be  stayed, 
pending  the  determination  of  said  writ  of  error. 

Dated  this  Tth  day  of  December,  A.  D.  1916. 

Jeremiah  Neterer, 

Judge. 

Copy  of  foregoing  order  received  and  service  of  same 
acknowledged  this  7th  day  of  December,  A,  D.  1916. 

William  H.  Gorham, 

Attorney  for  Plaintiff. 
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[Indorsed'.)  Order  Granting  Writ  of  Error  and  Fixing 
Amount  of  Bond.  P'iled  in  the  U.  S.  District  Court,  West- 
ern Dist.  of  Washington,  Northern  Division,  Dee.  7,  1916. 
Frank  L.  Croshy,  Clerk.  By  Fd  M.  Lakin,  Deputy. 

In  the  United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

J.  R.  Barxaby,  Plaintiff,  1 

vs.  No.  3241 

SociETE  NouvELLE  d'Armament^  Defendant.] 

Bill  of  Ecvceptions. 

Be  it  rememhered  that  on  this  14th  day  of  July,  1916, 
this  cause  came  on  to  he  heard  hefore  the  Honorable  E. 
E.  Cushman,  one  of  the  judges  of  the  above  entitled  court, 
a  jury  having  been  waived  by  stipulation  in  writing,  signed 
by  counsel  for  the  parties  and  filed  in  this  cause,  whereupon 
the  following  jjroceedings  were  had: 

Mr.  Gorham,  counsel  for  plaintiff,  moved  to  amend  the 
complaint  in  the  fourth  paragraph,  by  erasing  the  words 
"Ship's  broker,"  and  inserting  in  lieu  thereof  "Ship's 
agent."  The  amendment  was  objected  to  by  counsel  for 
defendant,  whereupon  it  was  stipulated  by  counsel  for  plain- 
tiff in  o])en  court,  that  the  services  sued  for  in  the  action 
referred  to  and  set  up  in  defendant's  answer  were  rendered 
as  a  ship's  agent,  and  that  for  the  purpose  of  defendant's 
plea  of  former  recovery  the  term  shi])'s  broker  used  in  the 
com])laint  in  the  Su])erior  Court  and  termed  ship's  agent 
in  this  cause,  after  amendment  should  be  held  to  mean  the 
same  thing,  and  should  not  prejudice  the  defendant's  plea 
of  former  recovery,  and  that  such  plea  of  former  recovery 
or  j'es  judicata  should  have  the  same  effect  as  though  there 
had  been  no  amendment,  and  thereupon  the  amendment 
was  allowed.  Counsel  for  ])laintiff  thereupon  made  an  open- 
ing statement  to  the  court  embodying  among  other  things 
the  statement  that  plaintiff  relied  upon  certain  letters  as 
evidencing  the  contract  of  em])loyment,  but  containing  no 
direct  ])romise  of  compensation  for  the  services  and  men- 
ti  oning  no  sum  ao^reed  t )  be  paid  plaintiff,  and  that  evi- 
dence would  be  offered  of  the  reasonable  value  of  the  ser- 
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vices  alleged  to  have  been  rendered  by  plaintiff.  Thereupon 
counsel  for  defendant  objected  to  the  introducti :)n  of  any 
evidence  in  support  of  the  complaint,  for  the  reason  that 
it  was  apparent  from  the  record  that  the  action  is  barred 
by  the  Statute  of  Limitations  of  the  state  of  Washington, 
and  that  it  is  apparent  on  the  face  of  the  complaint.  After 
discussion  and  argument  the  court  declined  to  rule,  reserv- 
ing the  questiDU  for  consideration  on  the  final  argiunent, 
and  thereupon  it  was  agreed  between  counsel  in  open  court 
that  all  of  the  plaintiff's  evidence  should  go  in  sul)ject  to  this 
objection,  and  that  the  defendant  should  not  waive  it  by 
offering  testimony  in  its  own  behalf,  and  thereupon, 

Mr.  Barnaby^  being  called  as  a  witness  on  his  own 
behalf >  and  being  sworn,  testified  as  follows:  That  his  full 
name  was  Joseph  Robert  Barnaby;  that  he  is  the  plaintiff; 
a  resident  of  the  state  of  Washington,  and  a  citizen  of  the 
United  States;  a  ship's  broker  and  agent  by  occupation  and 
had  been  for  upwards  of  thirty  years,  in  Liverpool,  Eng- 
land, and  in  Seattle,  and  thereupon  it  was  admitted  on  de- 
fendant's behalf  that  IVIr.  Barnaby  was  qualified  in  his 
business.  The  witness  further  testified:  I  have  known 
the  defendant  since  1907;  that  the  defendant  had  a  ship 
here  in  1907  and  that  was  how  I  became  connected  with 
them;  the  ship  had  difficulty  in  regard  to  c;)llection  of 
freight,  and  hel*  captain  on  behalf  of  defendant  requisitioned 
my  services ;  that  they  were  a])parently  pleased  with  the  way 
1  handled  the  matter  for  them.  It  was  in  1907  at  the  time 
of  the  financial  panic,  and  defendant  asked  me  if  I  would 
be  prepared  to  represent  them  as  agent  in  the  Pacific 
Northwest,  or  in  Seattle;  defendant  asked  me  for  references, 
which  I  gave,  and  defendant  looked  up  my  record,  were 
apparently  satisfied  with  it,  and  gave  me  the  agency  of  their 
ships  here  in  the  Pacific  Northwest.  I  received  communi- 
cation from  defendant  with  reference  to  its  ship  Notre 
Dame  d'Arvor,  and  I  ])roduce  cablegram  of  August  5, 
1910,  from  Nantes,  France,  to  Barnaby,  Seattle:  "Notre 
Dame  d'Arvor,  proceed  to  Victoria  Vancouver  can  you 
recommend  us  an  agent  in."  Notre  Dame  d'Arvor  was  a 
French  steel  bark,  class  100  Al,  owned  by  the  defendant; 
to  that  I  replied  by  cable,  "August  6,  1910,  Nove,  Nantes, 
Notre  Dame  d'Arvor  leave  the  business  in  mv  hands,  shall 
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I  arrange  towage  from  Astoria,  Barnahy/'  I  received  cable 
August  0.  1910,  from  Nantes,  France,  to  Barnabj',  Seattle, 
"Notre  Dame  d'Arvor,  we  leave  the  business  in  your  hands 

cabled  pilots  Astoria  order  the to  Victoria  please 

have  there  orders  waiting  outside  to  avoid  expense  and  de- 
lay." Cablegrams  offered  in  evidence  as  plaintiff's  exhibit 
"1,"  "2"  and  "3";  I  had  a  communication  from  defendant 
Avith  reference  to  the  litigation  referred  to  in  the  com])laint 
herein.  Witness  produces  a  cable  from  himself  to  defend- 
ant, dated  Seattle,  October  24,  1910,  "Notre  Dame  d'Arvor, 
Retaining  an  absolute  lien  on  the  cargo,  until  freight  is 
]Kiid.  Receivers  claim  consequence,  cargo  partially  damaged 
and  the  balance  discharged  wharf  unauthorized  by  them  dam- 
aged $18,500.00  Shi])  is  arrested  Vancouver.  Please  pro- 
vide bail  immediately  Vancouver  Ship  now  ready  to  proceed 
to  loading  port.  Grain  charterers  threaten  action  in  conse- 
{{uence  of  unexpected  delay."  The  defendant  replied  to  me 
by  cable  four  days  later,  and  I  received  a  cable  from  the 
defendant  dated  October  25,  1910,  addressed  to  me,  "Arvor 
we  consider  action  illegal  we  will  communicate  with  London 
we  will  telegra])h  you  again."  I  received  cablegram  from 
defendant  of  October  27th,  1910,  addressed  to  me,  "October 

27,  1910,  Arvor  have  given  bail  for  $18,500.00.  Canadian 
Bank  of  Commerce  consignees  action  illegal  employ  a  com- 
petent lawyer  claim  indemnity."  Signed  "Nove,"  which 
is  the  defendant's  telegraphic  address,  and  the  cablegram 
refers  to  the  ship  Notre  Dame  d'Arvor;  witness  produces 
cablegram  from  himself  to  defendant  dated  Seattle,  October 

28,  1910,  "We  have  commenced  action  indemnity  release  be- 
fore giving  bail  we  are  in  communication  with  Balfours  day 
by  day  Understand  Balfours  cabling  you  We  advise  do  not 
make  concession  in  loading  days;"  also  produces  telegram 
from  defendant  t:)  witness  of  October  29,  1910,  "Have  given 
bail  for  $18,500.00  in  favor  of  Balfours  Vancouver  What 
is  the  reason  Arvor  not  ])roceeding  to  Seattle  AVe  have  not 
received  communication  Balfours'  Will  not  make  any  ar- 
rangements Act  accordingly  with  all  possible  \igor  and 
dispatch." 

"The    Court:     All    these    addressed    to    you    here    in 
Seattle? 

A.     Ves,  Your  Honor,   all   in    Seattle." 
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The  witness  identified  certain  letters  shown  him  and 
says  they  were  received  in  the  ordinary  course  of  business 
and  mail  from  defendant  with  due  reference  to  the  dates 
of  the  letters,  and  from  the  first  letter  dated  October  29, 
1910,  addressed  to  witness  subject  Notre  Dame  d'Arvor, 
reads:  "We  confirm  our  letter  of  date  as  well  as  cable  ex- 
changed," and  from  last  paragraph,  "We  have  asked  you 
to  instruct  the  lawyer  to  act  with  all  possible  vigor  and 
dispatch,  as  we  are  not  going  to  make  any  concessions  to 
the  Messrs.  Balfour.  We  are  decided  to  fight  the  case  out." 
Letter  signed  by  "Pouiet,  director;"  and  produced  and 
identified  another  letter  of  the  same  date  addressed  to  Bar- 
naby,  subject  Notre  Dame  d'Arvor,  "We  confirm  cable 
exchanged,  and  feel  much  annoyed  about  all  the  trouble 
regarding  the  same,"  and  three  or  four  paragraphs  down, 
"We  have  now  given  bail  for  the  above  mentioned  amount 
by  the  Canadian  Bank  of  Commerce,  Vancouver.  We  ex- 
])ect  that  this  will  enable  the  vessel  to  proceed  immediately 
to  Seattle  to  load  the  wheat."  At  the  end  of  seond  page, 
"Of  course  the  captain  has  been  in  Victoria  and  Vancouver, 
and  you  are  in  Seattie,  consequently  it  has  not  been  easy 
for  you  to  act  in  conjunction  with  him,  but  we  think  that 
your  representative  in  those  two  ports  ought  to  have  kept  us 
better  advised  about  the  shi])'s  ]3osition.  We  trust  you  will 
succeed  with  the  lawyer's  assistance  in  getting  the  ship  out 
of  this  mess  and  that  you  will  if  necessary  take  up  legal 
proceedings  in  order  to  collect  the  freight  and  the  demur- 
rage due  up  to  the  date  on  which  the  vessel  will  be  released, 
and  be  refunded  of  all  the  expenses  inciu'red  by  the  action. 
Please  insist  particularly  on  the  bail  being  withdrawn  as 
soon  as  possible."  Signed  "Pouiet,  Director."  Various 
cablegrams  and  letters  just  referred  to  offered  in  evidence 
and  admitted  as  plaintiff's  exhibits  "4,"  "5,"  "6,"  "7,"  "8," 
"9,"  "10,"  "11"  and  "12."  With  reference  to  the  ship's 
formal  agency  in  response  to  the  instructions  to  act  as  agent 
particularly  vvith  reference  to  item  in  bill  of  particulars 
which  refers  to  the  Ship's  agency  as  distinguished  from 
litiagtion  over  the  wheat  charter  party,  the  witness  further 
testified:  I  instructed  my  agent  at  Victoria  to  give  orders 
to  the  vessel  before  she  entered  the  Columbia  River  to 
proceed  to  Royal  Roads,  Vancouver  Island.  The  ship  was 
bound  originally  to  Portland,  Oregon.     The  owners  cabled 
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me  saying  they  had  arrano^ed  to  deviate  the  voyage  to  Van- 
c  )uver  Island  for  (Orders,  and  asked  me  to  see  that  the  ship 
liad  orders  gi\en  lier  while  she  was  at  sea  so  as  to  save 
expenses  and  delay  in  entering  the  Columhia  River.  I  did 
that.  The  eaptain  duly  received  my  orders  and  proceeded 
to  Royal  Roads,  Vancouver  Island.  In  the  ordinary  course 
as  ship's  agent  I  interviewed  the  owners  of  the  cargo  and 
secured  their  evidence  of  title  to  the  cargo;  gave  all  neces- 
sary instructi:)ns  in  the  usual  way  and  that  is  ahout  all  there 
is  to  the  ordinary  agency  of  a  vessel.  According  to  terms 
of  charter  party  the  receivers  of  the  cargo  were  to  enter 
and  clear  the  vessel  at  Victoria.  As  a  matter  of  fact  they 
failed  to  do  so  and  I  secured  for  the  owners  a  refund  of 
those  fees.  Greer,  Coyle  &  Company,  Victoria  and  Van- 
couver, B.  C,  acting  for  me,  they  heing  my  agents,  en- 
tered the  ship.  Subsequently  there  was  a  change  of  masters 
of  the  vessel  before  she  entered  upon  her  homev.ard  voyage. 
I  cabled  to  the  owners  reconmiending  that  the  captain  be 
retained  in  Vancouver  as  a  witness;  they  agreed,  and  in- 
structed me  to  ap]?oint  the  first  officer  to  take  command  of 
the  sliii),  which  I  did  and  gave  him  written  and  other 
instructions  which  the  Societe  approved  of,  which  the 
Societe  wrote  to  me  saying  they  "entirely  approved  of  the 
instructions  given  by  you  to  tlie  new  captain,"  The  new 
caiitain  signed  bills  of  lading  for  the  homeward  cargo,  but 
he  was  a  young  Frenchman,  inexperienced,  had  never  had 
command  of  a  vessel  before.  I  took  him  to  the  charterer's 
office  and  examined  the  documents,  and  told  him  to  sign 
them.  He  signed  them  on  my  directions  which  was  con- 
firmed in  my  letter  to  the  Societe  and  of  which  they  ap- 
proved. I  alone  passed  upon  the  documents  being  in  order. 
The  captain  took  my  orders.  My  agent  at  Vancouver 
cleared  the  vessel  there.  The  charterers  in  Tacoma  cleared 
her  out  of  her  wheat  loading  port  under  my  directions.  I 
accompanied  the  ca]}tain  and  saw  him  all  through  because 
he  was  a  new  man.  The  vessel  sailed  from  Tacoma  some- 
time in  November,  1910,  T  think.  Witness  produces  cable- 
gram of  Se])teml)er  10,  1910. 

"The  Court:  They  are  a  part  of  this  second  item; 
exhibits  4  to  12  concern  this  lawsuit.  These  \'ou  are 
bringing  in,  are  they  a  part  of  that  same  transaction? 
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Mr.  Gorham:  No,  these  cables  are  with  reference 
to  the  matter  of  the  homeward  wheat  charter  party, 
the  first  item  in  the  bill  of  particulars. 

Q.  (The  Court).  They  relate  to  items  covered  by 
exhibits   1,  2   and  3? 

Mr.  Gorham:  Exhibits  1,  2  and  3,  if  the  court 
please,  regard  ship's  agency.     This  is  in  addition." 

The  Witness:  Cable  from  the  Societe  dated  Nantes, 
September  10,  1910,  to  Barnaby,  Seattle,  "What  is  the 
present  price  of  ballast  Vancouver?  What  is  the  best  freight 
you  can  offer?"  I  replied  to  that.  Cablegram  from  the 
Societe,  dated  Nantes,  September  13,  1910,  to  Barnaby, 
Seattle,  "Arvor  is  chartered  to  Puget.  Wheat  to  U.  K." 
It  is  not  expressed  but  it  means  that.  "Arvor  is  chartered 
from  to  Puget  wheat  27  shillings  and  six  pence  for  2240 
pounds  gross  per  ton  of  five  hundred  stiffening  in  Van- 
couver paying  $2.00  fifteen  lay  days  the  charterers  are 
Balfours."  Cablegrams  just  read  by  witness  admitted  in 
evidence  and  marked  plaintiffs  exhibits  "13"  and  "14." 
Defendant  consenting  that  bill  of  particulars  be  amended 
to  include  the  exhibits.  With  reference  to  the  homeward 
wheat  charter,  I  interviewed  Balfour,  Guthrie  &  Company 
and  made  tentative  arrangements  for  the  loading  of  this 
wheat  cargo,  for  the  furnishing  of  the  500  tons  of  wheat 
stiffening.  I  advised  the  captain  and  I  advised  my  agents 
in  Vancouver  and  Victoria.  I  arranged  for  prices  for  lining 
the  ship  and  furnished  those  to  the  captain  as  a  guide  to 
him  because  his  ship  was  in  Vancouver  and  she  would  have 
to  be  lined  up  in  Vancouver  by  Canadian  liners.  I  made 
all  efforts  to  dispatch  the  ship  from  Vancouver  so  as  to 
comply  with  the  terms  of  the  charter  party  of  which  I  did 
not  have  a  copy  at  the  time,  but  Balfour,  Guthrie  &  Com- 
pany told  me  that  they  wanted  it  quickly  to  load  as  they 
had  the  wheat  there  in  the  warehouse  and  didn't  want  to 
have  to  pay  storage.  There  was  considerable  delay  with 
regard  to  the  vessel  getting  ready  for  this  wheat  cargo. 
Then  the  captain,  who  could  speak  very  little  P^nglish, 
he  was  a  Frenchman,  a  young  naval  officer,  excitable, 
he  said,  "Five  hundred  tons  of  stiffening  is  not  enough 
for  my  ship.  I  must  have  six  hundred  and  fifty;  you 
must  get  me  six  hundred  and  fifty  tons  of  wheat  stifi'en- 
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inff."  I  said,  "Well,  your  owners  say  five  hundred  tons." 
He  said,  "O  well,  they  don't  know  anything  about  it.  I 
must  have  six  hundred  and  fifty."  I  said,  "All  right, 
Captain,  I  will  try  to  arrange  it  for  you."  I  interviewed 
Balfour  &  Company  and  endeavored  to  arrange  this.  They 
said  they  would  consider  it.  Meantime  I  advised  the 
owners  of  the  captain's  desire.  Balfour,  Guthrie  &  Com- 
pany intimated  afterwards  they  would  supply  this  addi- 
tional quantity.  I  said  you  had  better  give  me  that  in 
writing,  and  we  agreed  on  the  price  Avhich  was  the  same 
price  as  that  for  the  five  hundred.  I  informed  the  cap- 
tain accordingly  and  informed  the  owners,  that  is,  the 
Societe.  The  Societe  meantime  disagreed  with  the  cap- 
tain's desire  for  an  additional  quantity.  I  ordered  wheat 
stiffening  up  from  Seattle.  It  had  to  go  up  from  Seattle. 
There  was  no  wheat  ship])ed  from  Vancouver  at  the  time 
on  sailing  vessels.  It  had  to  go  up  from  Seattle,  six  hun- 
dred and  fifty  tons  instead  of  five  hundred.  When  the 
six  hundred  and  fifty  tons  got  alongside,  the  captain 
said,  "I  will  take  five  hundred  tons,  I  don't  want  any 
more."  "Yes,  Captain,  but  your  agent  has  arranged  for 
six  hundred  and  fifty  tons."  "I  don't  want  it:  take  it 
away."  The  charterers,  Balfoiu-,  Guthrie  &  Com})any  had 
this  additional  stiff^ening  thrown  back  on  their  hands.  The  So- 
ciete had  rapped  the  captain  over  the  knuckles  for  asking  for 
additional  wheat  stiffening.  The  wheat  was  rejected  and 
sold  for  account  of  whom  it  may  concern  by  Balfour, 
Guthrie  &  Comnany,  that  is  the  excess.  I  mollified  Bal- 
four, Guthrie  &  Company  to  such  an  extent  as  to  induce 
them  afterwards  to  relieve  the  shi])  and  the  owners  and 
myself  of  all  liability  for  the  additional  expense  to  which 
they  were  put.  All  this  took  place  exclusively  in  Seattle. 
INIy  dealings  with  Balfour,  Guthrie  &  Company  were  in 
Seattle;  with  the  Societe  by  cable  from  Seattle;  my  com- 
munications with  the  captain  were  by  letter  from  Seattle, 
and  partly  oral,  he  came  down  to  see  me.  I  did  not  visit 
Victoria  during  this  time;  it  was  done  in  Vancouver.  I 
kept  a  diary  of  the  transactions  of  this  ship  which  I  have; 
the  entries  in  that  diary  were  made  on  the  dates  of  the 
several  events. 

Mr.  Gorham:     You  may  refer  to  the  diary,  Mr.  Bar- 
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naby,  for  such  further  matters — refresh  your  mind  as  to 
the  facts  with  reference  to  the  wheat  charter  party  if  ther^ 
are  any. 

Witness  Continued:  The  ship  should  have  been 
down  in  Tacoma  to  load  her  wheat  cargo;  she  was  delayed 
on  account  of  the  lackadaisical  manner  in  which  the  So- 
ciete fulfilled  their  obligations  to  the  court  in  Vancouver; 
the  wheat  charterers  here  in  Seattle,  Balfour,  Guthrie  & 
Company,  notified  me  in  regard  to  the  matter.  Witness 
produced  letter  from  Balfour,  Guthrie  &  Company,  dated 
September  14,  1910,  addressed  to  J.  K.  Barnaby,  Seattle; 
letter  offered  and  admitted  in  evidence  and  marked  plain- 
tiff's exhibit  "15,"  and  read.  The  ship  was  delayed  and 
the  charterers  threatened  action  for  non-fulfillment  of  the 
terms  of  the  wheat  charter,  and  I  deemed  it  necessary,  ow- 
ing to  the  actions  of  the  captain,  the  lackadaisical  manner 
in  which  he  was  attending  to  the  owners'  interest,  I  deemed 
it  necessary  to  station  a  special  representative  on  board 
to  hurry  that  ship  on  the  way  down  to  Tacoma  to  get  her 
cargo,  directly  the  bail  from  France  enal)led  her  to  leave 
Vancouver.  On  the  same  day  that  the  bail  arrived  in 
Vancouver,  I  had  that  ship  clear,  the  tug  arranged  for — 
everything  else — put  a  hustle  on  and  had  her  brought  down 
to  Puget  Sound.  I  told  my  man  to  be  sure  she  swung 
into  Port  Townsend  up  past  quarantine.  Because  other 
vessels  had  j^reviously  come  right  down  to  Seattle  from 
Vancouver  and  had  been  ordered  back  to  Port  Townsend, 
and  I  didn't  want  to  have  that  delay  with  my  shii),  and 
she  didn't  have  it.  The  time  was  so  vital,  because  the  cir- 
cumstances were  so  strained  between  the  Societe  or  the 
captain  and  the  wheat  charterers.  Therefore  she  got  down 
to  Tacoma  in  short  order.  The  wheat  charterers  were 
also  consignees  of  the  outward  cement  cargo  discliarged 
at  Vancouver.  My  representative  in  Tacoma  stayed  bj'  the 
ship,  went  ashore,  made  all  arrangements  to  get  her  along- 
side the  berth,  and  start  loading.  Through  his  efforts  and 
the  good  will  which  we  had  ^\ith  Balfour,  Guthrie  &  Com- 
pany at  that  time,  we  got  that  ship  loaded  in  record  time. 
Within  two  days  that  ship  was  loaded  fully  witli  the  cargo 
of  wheat,  three  thousand  tons.  The  time  of  her  lay  days 
under  the  charter  party,  that  is  the  time  which  the  char- 
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terei-s  had  to  load  her  v.as  fifteen  days.  I  saved  the  Societe 
the  thirteen  (hiys  in  loading  that  vessel;  the  value  of  that 
time  even  at  the  low  rate  stipulated  in  the  charter  party, 
three  pence  per  registered  ton,  amounts  to  $1759.00.  I 
put  a  general  hustle  on,  and  g,)t  the  ship  through  the  cus- 
toms and  the  French  consulate,  and  introduced  the  cap- 
tain, and  personally  attended  to  it,  so  as  to  get  through 
and  go  on;  took  him  up  to  the  charterers'  office,  had  the 
documents  signed,  put  all  the  documents  in  order,  and  had 
him  read}"  to  get  to  sea.  The  vessel  was  in  possession  of 
the  marshal  of  the  British  Columbia  courts  at  Vancouver 
after  she  was  fully  discharged,  and  after  some  of  the 
stiffening  h^d  been  put  in.  There  was  a  delay  at  Van- 
couver of  approximately  two  weeks  when  she  was  ready 
\\ith  the  stiffening  to  proceed  to  Tacoma.  During  that 
l^eriod  I  was  partly  in  Vancouver,  and  partly  in  Seattle 
getting  a  move  on,  and  \A'hen  I  wasn't  in  Vancouver  my 
representative  was.  I  had  occasion  to  send  to  Balfour, 
Guthrie  &  Company's  office  probably  a  dozen  times  at  any 
rate  during  that  period.  After  the  vessel  was  loaded  and 
ready  to  clear  with  her  wheat  cargo,  I  was  requested  by 
the  owners  to  secure  advances  on  freight  on  the  wheat 
charter  party.  The  original  captain  was  so  neglectful  of 
his  services  that  he  failed  to  have  sufficient  money  here 
to  defray  the  ship's  port  expenses.  I  told  him  to  have 
sufficient  money  here  on  Puget  Sound  to  have  no  hitch, 
he  says,  "That  is  alright;  that  is  alright,"  but  when  it 
came  time  for  the  ship  to  proceed  to  sea  there  was  not 
enough  money  to  cover  her  port  expenses.  The  bills  of 
ladhig  were  signed;  there  was  nothing  else  to  do  but  cable 
the  owners  to  remit  a  sufficient  sum  to  cover  those.  They 
cabled  me  to  take  a  freight  advance,  to  obtain  cash  on  the 
wheat  bills  of  lading.  I  went  to  Balfour,  Guthrie  &  Com- 
]iany;  they  said,  "Xo,  we  have  had  so  much  trou})le  with 
that  captain;  we  will  do  it  for  you,  but  not  for  that  ca})- 
tain;  we  won't  have  any  more  bother  with  it."  The  charter 
j)arty  was  made  in  London;  they  did  not  advance  freight; 
I  cabled  to  the  owners,  "too  late  to  get  freight  advance  as 
bills  of  lading  signed  five  days  ago.  Please  remit  imme- 
diately twenty-five  hundred  dollars  to  cover  balance  ship's 
disbursements.  Ship  waiting."  I  wanted  to  get  the  ship 
away  to  sea;  it  would  cost  money  to  keep  the  ship  in  port. 
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They  replied,  "Twenty -five  hundred  will  be  sent  to  you 
by  Henry,  San  Francisco."  That  money  came  to  hand 
in  due  course  and  the  ship's  port  expenses  were  defrayed 
and  she  went  to  sea.  When  the  owners  received  my  letter 
showing  what  quantity  of  wheat  the  ship  had  loaded,  they 
wrote  back  to  me  saying  they  were  disappointed  in  the  quan- 
tity—  this  ship  had  only  approximately  three  thousand  tons 
— that  on  a  previous  voyage  from  Astoria  she  had  loaded 
three  thousand  three  hundred  tons;  they  were  losing  the 
freight  on  three  hundred  tons  they  thought,  and  they  wished 
me  to  investigate  and  report.  I  did  so;  I  found  out  what  quan- 
tity of  wine  she  had  on  board,  stores,  coal,  water,  and  added 
everything  up  in  the  way  of  cargo,  examined  the  load  line, 
knew  what  her  draft  was  forward  and  aft,  thought  the 
thing  over.  c:)nsulted  the  old  captain  in  regard  to  that; 
and  eventually  it  developed  that  the  ship's  load  line  had 
been  altered  from  the  time  she  loaded  the  cargo  in  Aus- 
tralia some  year  or  so  previously,  three  thousand  three  hun- 
dred tons.  There  was  a  diiferent  load  line  then  to  what  it 
was.  That  was  the  real  explanation  of  why  the  ship  loaded 
three  hundred  tons  less  on  this  occasion.  I  closed  my  in- 
vestigation and  informed  the  Societe.  With  reference  to 
the  litigation  in  British  Columbia,  the  Societe  had  placed 
themselves  in  rather  a  bad  position  by  not  having  made 
proper  arrangements  in  regard  to  the  damaged  cargo  w^iich 
was  coming  out  of  the  ship  through  a  previ:)us  accident 
which  had  been  in  the  courts  in  London,  and  when  the 
libellants  there  w^ere  not  the  receivers.  This  carg-o  had 
been  sold  several  times.  When  the  I'bellant  had  arrested 
the  ship  on  October  21,  1910,  I  advised  the  Societe  by 
cable  to  arrange  for  the  bail  to  be  put  u]);  they  instructed 
ine  to  fight  the  case  and  act  vigorously.  (The  Court)  This 
is  another  fight?  (Mr.  Gorham)  No,  this  is  the  same  mat- 
ter; we  have  the  cablegrams  in  evidence.  (The  Witness) 
The  libellants  were  Hind,  Rolph  &  Company,  of  San 
Francisco,  and  Parrott  &  Company  of  San  Fran- 
cisco. Hind,  Rolph  &  Company  were  the  original 
charterers  of  the  ship,  although  they  parted  with  their 
rights  subsequently;  Parrott  &  Company  had  no  documen- 
tary connection  with  the  damaged  cargo  on  the  ship,  but 
they  presumably  had  some,  because  they  and  Hind,  Rolph  & 
Company  jointly   libeled   the   ship   October   21,    1910,    for 
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dainaoed  cargo  and  improper  delivery.  As  soon  as  I  re- 
ceived the  Societe's  instructions  1  proceeded  to  Vancouver. 
I  pretty  well  knew  that  I  was  u])  against  hig  interests,  the 
biggest  interests  on  this  Pacitic  Coast,  Balfour,  Guthrie 
(St  Company;  Hind,  Rolph  &  Company;  Parrott  &  Com- 
pany; R.  V.  Winch  &  Company,  all  millionaire  firms.  As 
far  as  my  knowledge  went,  there  was  only  one  firm  of 
maritime  lawyers  in  British  Columbia,  the  firm  of  Bod- 
well  &  Lawson.  I  found  that  the  libellants  had  engaged 
them,  so  I  did  the  next  best  thing,  I  went  to  a  firm  of 
highest  repute  in  Vancouver,  Russell,  Russell  &  Hanning- 
ton,  and  had  a  consultation  with  them.  They  arranged  to 
take  the  case  for  me;  they  were  to  be  resj^onsible  to  me 
only;  they  were  to  take  my  instructions,  Mr.  J.  A.  Russell, 
the  senior  member  of  the  firm  said.  It  was  necessary  to 
furnish  these  gentlemen  with  advice  to  sustain  our  posi- 
tion in  regard  to  charter  parties  and  bills  of  lading  and 
maritime  custom  and  usage,  for  the  reason  that  they  had 
not  had  much  experience  along  these  lines  and  I  arranged 
with  them  that  I  would  get  at  the  case,  but  they  would 
look  after  the  legal  end  of  it.  The  lawyers  on  the  other 
side  deferred,  protracted  our  case,  and  it  ran  along  with 
iiiterviews:  we  made  up  a  counter-claim  for  lien  charges. 
Our  ship  in  the  mean  time,  under  my  instructions,  had,  that 
is,  prior  to  the  arrest,  our  ship  had  placed  a  lien  on  the 
cargo  for  the  recovery  of  freight,  because  the  receivers  of 
the  cargo,  the  people  who  had  title  to  the  cargo,  refused 
to  pay  the  freight.  They  said  "That  cargo  is  damaged; 
Me  will  not  receive  it;  if  you  want  your  freight  you  must 
])lace  a  lien  on  the  cargo."  I  endeavored  to  get  them  to 
alter  their  views  but  it  was  impossible,  so  a  lien  was  placed 
on  the  cargo  and  the  ship  was  arrested  and  hence  that 
litigation  in  British  Columbia.  They  blocked  us  all  they 
could,  Me  M^ent  ahead  M'ith  our  case;  but  we  were  the 
defendants.  Your  Honor,  so  we  merely  had  to  \vait  their 
time.  They  were  plaintiff's.  I  furnished  my  attorneys 
Avith  explanati'^ns  of  the  various  clauses  in  the  bills  of  lad- 
ing and  charter  parties,  examined  the  survey  reports,  ex- 
amined the  circumstances  of  the  two  collisions  in  England, 
which  really  were  the  reason  of  the  damaged  cargo,  so 
that  we  cnild  contest  and  refute  the  j^laintiff' s  allegation 
that  our  ship  was  responsible  for  the  damaged  cargo.     I 
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made  up  the  counterclaim  with  my  attorneys'  assistance; 
this  ran  our  case  along  to  December;  I  was  in  Vancouver 
all  the  time;  I  informicd  the  Societe;  I  was  in  Vancouver 
all  the  time  on  this  litigation  and  let  my  business  in  Seattle 
go;  from  October  29th  well  into  the  next  year;  I  informed 
the  Societe  that  it  was  necessary  to  concentrate  all  my 
attention;  they  asked  me  to  give  it  my  undivided  attention; 
I  informed  them  that  I  \^'as  in  Vancouver  and  would  stay 
there  and  force  a  conclusion  if  possible.  Then  along  in 
December  the  libellants  entered  an  action  in  another  court 
for  the  recovery  of  the  cement  which  we  held  under  a  lien 
for  freight;  we  held  that  cargo  under  lien  for  freight.  The 
libellants  instituted  another  action  for  the  recovery  of 
that  cement;  instead  of  instituting  the  action  in  the  Ad- 
miralty Court,  they  instituted  it  through  the  Supreme 
Court.  There  were  some  little  difficulties  there;  I  in- 
structed my  attorneys  to  defend  that  action;  we  got  through 
with  that  favorably  to  the  Societe;  then  in  the  same  month, 
December,  another  of  the  consignees,  R.  V.  Winch  &  Com- 
pany, lil)eled  the  ship  for  wharfage,  which  they  were  clearly 
not  entitled  to  in  my  opinion;  I  got  together  evidence  on 
that  point,  had  examination  for  discovery  made.  That 
case  w^as  postponed  along  in  January,  1911,  with  the 
result  that  the  libellant  in  that  action  withdrew  his  claim, 
and  we,  the  Societe,  won  our  point  in  that  also.  We  were 
defendants  in  all  these  three  actions.  The  result  of  the 
libel  by  Parrott  &  Company,  and  Hind,  Rolph  &  Com- 
pany, against  the  Societe  was  judgment  in  favor  of  the 
Societe,  and  we  received  judgment  on  the  counterclaim 
also.  As  to  the  deviation,  "The  charter  party  was  one 
agreement,  the  bill  of  lading  another;  the  bill  of  lading 
being  the  last  documen.t  signed,  it  is  a  custom  in  maritime 
law  that  that  mdlifies  the  operation  of  the  charter  party. 
That  was  one  difficulty,  or  one  advantage,  one  thing  we 
had  to  consider.  Then,  on  top  of  that,  there  was  a  devia- 
tion of  the  voyage,  which  brought  about  another  agree- 
ment, and  that  caused  some  complication  and  a  great  deal  of 
thought  with  regard  to  what  our  position  would  be  in  re- 
gard to  this  damaged  cargo. 

Q.     Is  this  all  affecting  this  litigation,  you  mean? 

A.     Yes.     I  went  into  that,  and  instructed  counsel  as 
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to  my  views.  I  advised  them  as  to  what  the  meaning  of 
the  cessor  clause  in  the  charter  party  was,  where  the 
charterers'  hability  shall  cease  on  the  shipment  of  cargo. 
These  were  all  points  which  were  necessary  for  the  suc- 
cessful operation  of  our  defense  against  the  libellants.  I 
cabled  to  the  Societe  for  the  deviation  agreement.  They 
had  not  furnished  me  with  it,  but  simply  told  me  that 
the  voyage  had  been  deviated.  I  got  that  in  due  course, 
furnished  it  to  counsel.  Then  it  developed,  when  we  wanted 
to  go  to  -trial,  it  develo])ed  that  the  libellants  for  damaged 
cargo  and  impro})er  delivery  refused  to  admit  that  there 
had  been  a  collision  in  the  English  Channel,  or  that  the 
cargo  was  damaged  as  a  result  of  that  collision;  and  my 
attorneys  advised  me  that  it  would  be  necessary  to  send 
a  conmiission  to  England  to  get  evidence  on  that  point. 
Of  course  I  could  see  that  this  was  costing  my  clients, 
the  Societe,  a  lot  of  money,  all  this  delay;  and  I  protested 
very  strongly  in  an  interview,  to  get  that  question  waived. 
And  1  told  my  attorneys  that  they  should  try  to  get  the 
attorneys  for  the  libellants  to  agree  to  accept  an  authenti- 
cated copy  of  the  London  judgment  as  evidence  of  that 
collision  in  the  English  Channel.  The  attorneys  for  the 
libellants  would  not  agree,  but  eventually  did.  But  the 
Societe,  instead  of  responding  to  my  request  for  an  authen- 
ticated copy  of  the  London  judgment,  simply  sent  out  a 
stenographer's  coi)y,  and  thereby  held  us  up  several  weeks 
more.  It  was  their  expense;  it  was  their  case;  it  was 
their  laxity  that  we  were  further  detained.  So  it  became 
necessary  to  wire  for  a  further  authenticated  copy.  The 
libellant's  attorneys  accepted  this  as  evidence  of  the  col- 
lision, but  they  sustained  their  objection  that  the  ship  was 
still  responsible  for  damaged  cargo.  I  have  had  some  ex- 
perience in  Liverpool,  having  studied  naval  architecture, 
and  I  found  that  the  water,  at  the  second  collision,  had 
not  touched  the  cargo,  but  had  trickled  down  the  inside 
skin  of  the  ship,  had  gone  down  into  the  well  of  the  shi]), 
that  the  floor  was  over  three  feet  above  the  well  of  the 
ship,  that  this  water  had  congregated,  and  we  put  in  proof 
to  show  that  the  ship  was  not  responsible  for  the  damaged 
cargo.  And,  before  the  ship  sailed  from  Puget  Sound 
I  ratified  and  fortified  and  reenforced  our  position  in  that 
respect   by   getting   the   members   of   the   crew    to    appear 
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before  a  Notary  in  Seattle  and  state  what  were  the  facts. 
That  also  was  put  in  evidence  at  the  trial  in  Vancouver, 
B.  C.  and  Victoria,  B.  C.  The  trial  was  further  adjourned 
by  the  Judge  having  to  go  away  to  California.  The  at- 
torneys later  on  seek  to  get  an  adjournment  of  the  trial 
to  August  of  that  year.  I  stayed  by  it,  Your  Honor,  and 
speeded  up  the  case,  and  got  our  trial  brought  on  before 
the  Admiralty  Judge  in  Victoria,  on  or  about  April  18th, 
1911.  About  four  days  approximately  was  consumed  in 
the  trial,  as  far  as  I  can  remember;  I  was  present,  and 
M'as  a  witness;  we  expected  to  get  through  in  two  days 
but  when  the  captain  was  put  on  the  witness  stand  it 
was  impossible  to  understand  him;  the  Judge  said  the 
only  thing  to  do  was  to  adjourn  the  trial  for  another  week 
or  ten  days  and  it  would  have  to  be  heard  in  Vancouver; 
it  w^as  in  Victoria  then.  The  fact  of  the  captain  having 
been  in  a  measure  incompetent  in  those  respects,  threw 
a  great  burden  on  myself  in  sustaining  the  Societe's  rights; 
in  giving  e^  idence  and  directing  the  case  in  all  respects. 
The  case  therefore  was  adjourned  to  Vancouver  for  May 
2nd,  1911,  after  the  captain  had  been  on  the  witness  stand 
in  Victoria.  In  Vancouver,  the  examination  of  the  cap- 
tain was  resumed,  1  promoted  and  furnished  my  counsel 
to  the  best  of  my  ability  on  these  expert  and  technical 
matters;  I  appeared  as  a  witness  in  support  of  our  claim 
and  the  Admiralty  Judge  reserved  judgment.  Certified  copy 
of  the  judgment  of  the  court  in  the  Parrott  &  Company 
and  Hind,  Rolph  &  Company's  suit  against  the  Notre 
Dame  d'Arvor,  referred  to  in  the  evidence  of  the  witness 
on  the  stand,  and  also  the  report  of  the  district  registrar 
upon  the  reference  provided  for  in  the  judgment  offered 
in  evidence. 

Documents  admitted  in  evidence  and  marked  plaintiff's 
exhibits  "16"  and  "17." 

Counsel  for  plaintiff  calls  the  court's  attention  to  the 
following  lines  in  the  judgment,  "I  turn  then  to  the  ques- 
tion in  dispute,  the  determination  of  w^hich  has  been  far 
from  easy  and  has  occupied  much  time.  It  is  not  necessary 
to  refer  to  what  happened  in  Victoria,  where  6029  barrels 
of  cement  were  discharged,  other  than  to  say  that  the 
actions  of  R.  V.  Winch  &  Company,  Limited,  and  of  Bal- 
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four,  Ciuthi-ie  &  Company,  from  whom  Winch  &  Company 
had  bought  the  cargo,  in  regard  to  the  bills  of  lading  and 
general  average  bond  were  so  unbusinesslike  and  irregular 
that  Captain  Pichard,  master  of  the  vessel,  was  fully  justi- 
fied in  forming  the  <)})ini()n  that  he  would  have  to  be 
careful  in  dealing  with  them  in  future,  and  stand  by  his 
legal  rights,  which  he  had  waived  in  a  very  accommodating 
manner  in  Victoria,  relying  u])on  the  letters  of  Balfour, 
Guthrie  &  Company  of  the  1st  and  6th  of  September  and 
telegram  of  the  8th,  which,  in  view  of  the  evidence  of 
Freer  and  testimony  of  Barnaby,  must  be  given  full  effect 
to  and  cannot  be  explained  away." 

(The  Witness)  :  I  wrote  letters  to  Balfour,  Guthrie 
&  Com])any,  the  consignees  and  receivers,  and  got  the 
captain  to  sign  them,  in  accordance  with  the  world  custom. 
The  essential  letters  were  my  letters  in  accordance  with 
the  world  custom  and  the  captain  signed  them.  They 
were  in  reference  to  fixing  the  responsibility  of  Balfour, 
Guthrie  &  Company,  in  the  first  instance,  that  is,  before 
the  litigation  took  place;  they  were  put  in  as  exhibits. 
The  judgment  was  given  in  this  case  in  July,  1911;  my 
attorneys  in  Vancouver  advised  me  and  I  notified  the 
Societe;  they  dropped  me  like  a  hot  iron.  After  the  rendi- 
tion of  the  judgment  by  the  court  a  reference  to  the  regis- 
trar was  made  to  assess  damages;  I  rendered  affidavits  to 
my  attorneys,  furnished  them  with  information  to  sustain 
the  amounts  of  the  claims  and  interviewed  them  on  several 
occasions;  speeded  the  matter  in  all  manners  possible  in  re- 
sponse to  the  instructions  of  the  Societe. 

]Mr.  G'oRHAAr:  "And  the  registrars  report  in  evidence 
if  the  court  please,  shows  that  the  Societe  owner  of  the 
vessel,  recovered  on  its  cross  demand  or  counterclaim  as 
follows : 

"Xow,  I  do  report  that  I  have  carefully  examined 
the  accounts,  vouchers  and  proofs  brought  in  by  the 
defendant  in  support  of  her  claim,  and  having  read  the 
two  affidavits  of  ]\Iathieu  Picard  sworn  to  on  the  9th  day 
of  August,  1911,  and  the  affidavit  of  Jose])h  R.  Bar- 
naby, sworn  to  on  the  27th  day  of  November,  1911, 
and  having  heard  counsel  on  both  sides,  I  find  that 
there  is  due  to  the  defendant  the  sum  of  $4,2.58.34,  as 
stated  in  the  schedule  hereto  annexed." 
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(The  Witness).  In  addition  to  the  $4,258.34  we  recov- 
ered the  whole  freight  due  the  ship,  ap}3roximately  about 
$7,000.00. 

"The  Court:  That  is  the  total  amount,  the  counter- 
claim and  all? 

A.  No;  the  total  amount  of  freight.  They  paid  us 
$5,000.00  in  Victoria.     The  remainder  they  have  not  paid. 

Q.  Between  the  time  you  arrived  in  Vancouver  and 
the  time  of  the  registrar's  report,  did  they  pay  way 
freight  ? 

A.     They   did. 

Q.  When,  with  reference  to  the  institution  of  these 
suits  ? 

A.  While  this  litigation  was  pending,  they  found  they 
were  in  error  and  came  forward  and  made  a  tender  of 
freight. 

Q.     How  much,  approximately? 

A.     $4,936.00. 

Q.     Was   the   freight  accepted? 

A.     Eventually,   yes. 

Q.  (The  Court).  You  recovered  the  $7,000.00  in  place 
of  the  $4,936.00  tendered. 

A.  Yes,  Your  Honor.  All  freight  was  finally  re- 
covered; and  we  recovered  demurrage  and  damages. 

The   Court:     Was   the   damage   in   the   counterclaim? 

A.     Yes. 

Q.      (Mr.   Kiefer).  Was  it  part  of  the  $4,200.00? 

A.     No,  the  demurrage  amounted  to  about  $1,600.00. 

Q.      (The  Court).   In  addition  to  the  $4,258.00? 

A.     Yes,    Your   Honor. 

Q.      (The    Court).    $1,600.00    more? 

A.  I  beg  your  pardon,  I  think  the  $1,600.00  was  in- 
cluded in  that  $4,258.00. 

Q.  Well,  the  registrar's  report  an  allowance  of 
$4,258.00.  The  first  item  is  balance  of  freight. 

A.     Yes. 

Q.  The  other  items  going  to  make  up  the  total  ex- 
clusive of  $701.93,  are  for  what  is  shown  by  the  registrar's 
report  ? 

A.     As  shown  by  the  registrar's  report. 

Q.  Other  items  are  the  captain's  salary  and  ex- 
penses ? 
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A.  Yes.  The  captain's  salary  and  expenses  were 
recovered  in  addition  to  this  $4,2()()'oO.  It  was  put  in  as 
costs,  $2,500.00,  and  $701.00  freight.  There  was  really  an 
excess  by  reason  of  the   libel lants  having  failed — 

Q.  Take  your  diary,  if  you  can,  and  from  your  diary 
tell  the  court  what  extent  of  time  you  were  occupied  in 
this  litigation — you  were  personally  occupied — in  British 
Columbia. 

A.  Well,  the  whole  period  covered  a  year  and  eight 
months.  But  if  it  could  be — that  service  was  intermittent 
in  that  year  and  eight  months — but  if  it  could  be  con- 
centrated and  put  boiled  down  into  an  ordinary  working 
dav  of  say  eight  or  ten  hours,  it  would  occupy  probably 
twelve  months  of  time." 

The  AVitness:  After  the  hbel  and  arrest  of  the  ship 
in  October,  1910,  I  went  to  Vancouver  and  remained  in 
Vancouver  continuously  until  a  couple  of  days  before 
Christmas,  and  was  continuously  engaged  from  day  to  day 
in  the  direction  of  the  litigation  on  behalf  of  my  clients; 
it  was  absolutely  necessary  owing  to  the  natiu'e  of  the 
case,  and  the  technical  matters  involved.  I  forwent  all  my 
other  business  so  as  to  give  this  case  my  undivided  atten- 
tion according  to  the  request  of  the  Societe.  I  returned 
home  Christmas,  and  went  again  to  Vancouver  early  in 
January,  about  the  5th,  and  remained  in  Bj'itish  Columbia 
until  about  the  end  of  February,  and  during  all  that  time 
was  reenforcing  our  case,  going  into  the  matter  of  the 
Avharfage  action,  Avhich  had  been  contimied  over  into  Jan- 
uary, getting  the  London  authenticated  judgment  from 
the  owners,  and  the  deviation  agreement.  During  that 
])erir)d  from  January  5th  to  the  latter  part  of  February 
my  time  was  wholly  and  exclusively  occupied  in  attending 
to  the  supervision  of  this  litigation  on  behalf  of  my  client, 
because  we  were  expecting  our  case  to  come  on;  we  re- 
enforced  and  strengthened  the  case.  I  came  back  to  Seattle 
in  February  and  went  back  to  British  Columbia  in  ^Nlarch; 
remained  for  a  few  days;  came  back  to  Seattle,  because 
the  case  had  been  adjourned;  then  our  attorneys  advised 
me  it  was  necessary  to  meet  them  at  Victoria,  which  I 
did  about  A])ril  18th,  1011,  for  the  pur])oses  of  the  trial. 
Just  about  at  that  ])articular  time  I  had  buying  orders 
for  seven  thousand  steel  drums,  that  is  the  business  I  am 
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engaged  in;  this  trial  was  coming  right  on;  my  mind 
and  attention  were  so  concentrated  on  the  success  of  tlie 
litigation  of  the  Societe,  that  I  set  aside  the  steel  drum 
contract,  which  was  all  but  closed;  on  that  contract  my 
profit  would  have  been  $7,650.00;  I  had  the  buying  and 
selling  of  that  arranged;  had  the  buying  order;  I  lost  that 
contract.  At  the  time  this  litigation  was  in  shape,  it  had 
been  passed  upon  and  the  contract  had  been  drawn  be- 
tween the  parties.  During  all  this  period  from  October 
until  April,  I  was  in  communication  with  the  owners  by 
cable  and  mail,  and  you  will  find  in  their  letters  they 
commended  me  right  through.  The  correspondence  was 
continuous;  the  volume  of  all  the  correspondence  would 
run  into  hundreds  of  letters,  or  a  thousand,  or  more.  Dur- 
ing this  period  from  October  to  May,  it  was  very  volum- 
inous and  the  Societe  wrote,  "Keep  us  well  posted;  we 
trust  you  will  do  your  best  \o  carry  the  case  through;" 
that  was  all  by  letter. 

JNIr.  Kiefer:  I  object  to  that,  and  move  that  it  be 
stricken  out. 

The  Court:     Objection  sustained. 

We  advertised  the  cargo  for  sale;  wanted  our  freight; 
were  entitled  to  it;  and  an  action  was  brought  to  re- 
strain us  from  doing  so.  The  libellants  said  they  were 
willing  to  give  us  a  bond  satisfactory  so  as  to  guarantee 
our  freight;  we  said  that  is  all  we  have  been  asking  for. 
The  writ  was  issued  and  the  libellants  paid  all  costs.  The 
libel  of  Winch  &  Company  against  the  vessel  for  salvage 
was  dismissed  upon  libellants'  motion,  and  the  ship  re- 
covered its  costs  in  that  suit. 

The  Court:     They  paid  the  costs  of  all  actions? 

A.     They   did,    sir. 

In  the  replevin  suit  the  court  granted  the  application 
for  the  writ  upon  motion  and  the  ship's'  representatives 
said  that  this  bond  to  pay  the  freight  was  all  they  ^vanted, 
and  the  court  imposed  the  costs  upon  the  plaintiff  in  that 
case.  The  amount  of  the  bond  was  $24,000.00  for  freight 
and  damages  and  detention.  As  agent  for  the  ship  under 
instructions  as  they  have  been  introduced  here  from  my 
principal,  the  Societe,  the  defendant  in  this  case,  I  took 
the  initiative  and  directed  the  defense  in  the  litigation.  It 
was  done  by  me,  my  counsel  assisting  me.     The  receivers 
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of  the  cargo  wanted  to  ])ay  us  only  on  398  pounds  per 
barrel  under  the  bond  they  had  given,  only  a  short  number 
and  found  they  had  agreed  to  pay  duty  m  a  large  amount; 
of  pounds  per  barrel.  I  went  to  the  custom  house  and 
I  said,  We  are  entitled  to  freight  on  the  larger  amount." 
And  we  got  it.  The  difference  of  four  pounds  per  barrel, 
a  difference  of  89()  pounds  per  barrel  and  400  pounds  per 
barrel  on  17,000  barrels  of  cement.  I  alone  prepared  the 
brief  of  facts  for  the  solicitors  and  barristers  on  behalf  of 
the  shipowner,  the  French  Societe,  at  Victoria.  I  jointly 
with  my  counsel  consulted  the  witnesses  and  determined 
the  materiahty  of  their  evidence  and  their  knowledge  of 
the  facts;  I  directed  the  former  master  of  the  vessel  w4io 
brought  the  vessel  out  from  England;  I  determined  upon 
his  remaining  and  directed  him  to  remain.  I  had  full 
authority  and  discretion.  I  rendered  a  bill  for  my  ser- 
vices in  the  matter  of  this  litigation,  shi])  agency,  on  the 
31st  day  of  March,  1913;  I  made  a  request  for  the  pay- 
ment of  the  bill  as  rendered;  I  have  not  been  paid  either 
directly  or  indirectly;  I  consider  $5,000.00  the  reasonable 
value  of  my  services. 

Cross  Eocamination,  htj  Mr.   Kiefer. 

The  amount  of  the  bill  was  $10,000.00;  I  changed  my 
mind  as  to  the  amount  we  should  chiim  in  court  here.  In 
March,  1913,  I  did  not  think  my  services  were  worth  twice 
what  I  now  think  they  w^ere;  I  still  think  they  w^ere  worth 
$10,000.00;  I  thought  I  would  be  more  modest;  on  consid- 
tation  with  my  counsel  I  decided  I  would  be  modest  about 
it — you  used  the  right  word — and  I  would  ask  for  a 
reasonable  sum  and  I  placed  that  at  $5,000.00. 

The  Court:     When  was  the  suit  broujsrht? 

]Mr.  Kiefer:..  In  February  of  this  year. 

The  Witness:     I  would  rather  be  modest  about  it. 

Witness  shown  bill  and  says,  "that  is  my  bill."  I 
claim  that  I  rendered  services  as  set  forth  in  our  complaint, 
from  October,  1910,  to  the  6th  of  June,  1912,  one  year 
and  eight  months.  The  circumstances  related  in  the'  bill 
are  covered  by  the  period  which  we  claim  for;  this  thing 
might  have  been  a  great  deal  fresher  in  my  mind  when  I 
made  out   mv  bill   in    1913,  than   it   is  now. 
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Q.  And  at  that  time  you  considered  that  your  services 
ended  in  the  month  of  April,  1912? 

A.  Well,  it  may  have  been  a  typographical  error,  I 
stated  the  services. 

Q.  But  you  say  you  never  rendered  any  services  after 
the   month  of  June,    1912? 

A.  We  are  not  suing  for  any  after  June,  1912.  For 
the  purposes  of  this  suit,  my  services  closed  up  in  June, 
1912.  Have  been  in  business  in  this  city  in  ship's  agency 
and  brokerage  upwards  of  ten  years.  I  rendered  only 
services  as  ship's  agent  to  the  Societe  in  the  year  1910, 
to  no  other  shipowner  that  year;  I  rendered  no  ship 
brokerage  services  to  any  other  than  the  Societe  in  1910, 
likewise  in  1909.  In  1909  the  total  net  income  of  my 
ofRce  from  all  sources  for  the  year  1909  was  probably 
three  thousand  or  four  thousand  dollars  after  paying 
operating  and  office  expenses.  The  total  net  income  of 
my  office  for  the  year  1910  excluding  the  services  to  the 
Societe  was  three  or  four  thousand  dollars.  "Now  in 
1911,  what  were  the  receipts  of  your  office? 

Mr.  Gorham:     We  object. 

The  Court:     Objection  sustained. 

Mr.  Kiefer:  That  is  the  year  in  which  your  principal 
services  is  claimed  to  have  been. 

The  Court:  Objection  sustained  because  according 
to  his  testimony  so  much  of  his  time  was  taken  that  he 
was  not  paid  for  that  it  cannot  be  any  guide. 

Witness:  My  business  relations  were  unsatisfactory 
and  broken  by  this  matter  coming  along. 

Mr.  Gorham:  You  mean  your  business  relations  with 
other  firms? 

A.  Yes,  here  in  one  instance  I  lost  a  profit  of  $600.00 
or  $700.00." 

The  Witness:  I  told  you  I  got  a  lot  of  dispatch  in 
the  loading  of  this  vessel  with  the  outward  bound  cargo 
of  wheat.  I  didn't  pay  the  stevedores  anything  for  this 
expedition,  they  got  their  ordinary  rates  for  whatever 
overtime  they  occupied,  paid  them  the  ordinary  going  wages 
for  their  work;  had  to  pay  overtime  for  night  work,  but 
nothing  beyond  the  customary  charges. 

(Recess  until  2  p.  m.) 
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At  2  p.  111.,  J.  R.  Bariiaby  recalled.  Redirect  exam- 
ination by  jNIr.  Gorham: 

AVitness  shown  letter  from  defendant  to  himself,  dated 
February  TO,  1911;  I  have  seen  it  before  and  received  it 
on  the  21th  of  February,  1911,  in  the  due  course  of  mail. 

(Letter  offered  in  evidence  and  admitted  as  Plaintiff's 
"Exhibit   18.") 

Witness  read  paragra})h  as  follows:  Notre  Dame 
d'Arvor.  P^rom  document  \\'e  have  received  from  you,  we 
recognize  that  you  have  well  prepared  the  case  for  the 
lawyers,  and  even  if  they  are  not  acquainted  with  maritime 
affairs,  they  will  no  doubt  grasp  the  full  situation."  Wit- 
ness shown  letter  dated  INIarch  25,  1911,  from  defendant 
to  himself  and  says  it  was  received  April  8,  1911,  in  due 
course  of  mail. 

{Letter  offered  in  evidence  and  admitted  as  Plaintiff's 
"Exhibit   19.") 

Witness  reads  therefrr>m:  "Notre  Dame  d'Arvor.  We 
note  how  you  have  established  our  claim  against  the  re- 
ceivers of  the  cargo,  and  same  has  our  entire  approval." 

^Vitness  shown  letter  addressed  to  the  defendant  with- 
out signature,  dated  ^larch  21,  1913,  wuth  statement  at- 
tached, and  says  that  is  the  letter  covering  his  acc;nint 
for  these  services,  and  that  it  is  the  original  carbon  copy 
remaining  in  his  office  since  forwarding  the  letter,  and  is 
a  true  carbon  copy  of  the  original.  Looks  at  statement 
attached  and  says  that  is  a  copy  of  his  account  mailed  tg 
the  Societe  covered  by  this  letter;  account  for  services 
rendered  in  the  connection  for  which  witness  is  now  claim- 
ing under  the  complaint  in  the  suit  at  bar;  that  the  bill  is 
for  $10,000.00.  (The  Witness).  I  subsequently  received 
an  acknowledgement  of  that  letter  from  the  defendant. 

(Papers  and  letters  referred  to  by  the  witness  offered 
in   evidence   and   marked   Plaintiff's    "Exhibit   20.") 

As  to  collection  of  freight  on  the  cargo,  witness  test- 
ified: 

The  receivers  of  tlie  cargo  neglected  to  pay  the  freight, 
and  I  made  re]:)eated  efforts  to  get  them  to  make  pay- 
ments. The  cargo  continued  to  move  off  the  dock  and 
we  placed  a  sort  of  friendly  lien  upon  it,  and  that  was 
disregarded,  and  the  cargo  still  continued  to  be  moved  off 
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the  dock  and  out  of  the  custody  of  Balfour,  Guthrie  & 
Company,  and  out  of  the  custody  of  R.  V.  Plinch  &  Com- 
pany, until  finally  we  were  compelled  in  the  interests  of  the 
Societe,  to  assert  our  lien.  The  efforts  to  get  this  freight, 
Your  Honor,  were  very  trying  and  embarrassing,  espe- 
cially dealing  with  such  a  high-class  firm  as  Balfour,  Guth- 
rie &  Company.  They  just  deferred  the  matter  from 
time  to  time  until  it  got  to  a  breaking  point,  and  we  had 
to  do  something  so  as  t^  protect  the  Societe's  interests.  This 
trouble  covered  the  period  from  September  1st,  until  about 
the  end  of  November,  when  they  came  along  and  made 
tender  of  part  of  the  freight. 

Cross  Examination. 

I  closed  up  my  office  in  Seattle  from  October,  1910,  to 
April,  1911,  so  far  as  my  own  particular  services  are 
concerned.  My  son  was  in  my  office  in  Seattle  and  advised 
me  of  everything  tliat  came  along  in  the  meantime.  I  made 
very  few  visits  here ;  was  not  able  to  at  all  to  my  satisfaction 
to  keep  a  hand  on  business  here;  as  a  matter  of  fact  I  have 
cited  one  point  in  which  I  lost  $6,650.00  on  one  transaction. 

Hume  B.  Robinson,  called  as  a  witness  on  behalf  of 
plaintiff,    being   duly   sworn,    testified    as    follows: 

On  Direct  Eivamination  hy  Mr.  GorJiam. 

My  full  name  is  Hume  B.  Robinson,  residence  Van- 
couver; occupation  barrister-at-law,  which  I  have  followed 
since  1898.  I  have  been  a  member  of  the  bar  of  Brit"sh 
Columbia  since  1909;  that  is  my  exclusive  occupation.  I 
know  Mr.  Barnaby;  was  a  member  of  the  firm  of  Russell, 
Russell  &  Hannington  until  December  31,  1911.  The  liti- 
gation ended  in  May,  1911,  but  not  altogether,  the  regis- 
trar's report  was  not  in  until  the  following  January,  1912. 
There  was  a  reference  afterwards  under  the  judgment  of  the 
court. 

The  Court:   It  was  June  12th.   He  gave  the  date. 

Mk.  GokHxVM:    June  12th  was  the  last  day  in  the  com- 
plaint, but  I  think  the  account  shows  that  the  last  service 
was   rendered   in   April   or   May. 
Mr.   Kiefer:     April  12th. 

(The  Witness).  I  heard  JMr.  Barnaby's  testimony  this 
morning  and  this  afternoon  here  in   court,  and  remember 
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the  litigation  lie  has  related;  I  was  solicitor  in  the  matter 
of  that  litigation  for  the  defendant  company,  and  Mr.  J. 
A.  Russell,  Sr.  memher  of  our  firm,  was  counsel.  Mr. 
Barnaby  consulted  with  both  Mr.  Russell  and  myself;  as 
far  as  I  remember  we  were  in  constant  consultation  with 
him  during  the  whole  litigation,  taking  his  advice  herein; 
he  represented  the  owners  and  of  course  we  took  instruc- 
tions from  him.  I  can't  answer  on  behalf  of  Mr  Russell, 
but  I  know  that  for  instance  in  the  preparation  of  the 
statement  of  defense — in  our  courts  we  go  very  much  on 
the  pleadings  filed  in  court  during  the  progress  of  the 
case,  and  on  our  files — we  can't  go  outside  of  our  plead- 
ings. Therefore  the  pleadings  are  a  very  important  matter. 
The  statement  of  defense  in  this  case  was  a  very  im- 
portant matter,  and  it  was  prepared  by  myself  with  Mr. 
Barnaby's  assistance;  and  Mr.  Russell  of  course  passed 
u])on  it  before  it  left  the  office.  And  throughout  the  whole, 
the  same  thing  would  applj'  to  all  steps  in  the  case, 
throughout  the  case.  We  were  always  with  iVIr.  Barnaby 
or  Mr.  Barnaby's  agent.  There  was  no  other  ])erson  upon 
whom  our  firm  relied  to  guide  and  direct  us  in  the  prose- 
cution. I  have  heard  Mr.  Barnaby  testify  as  to  the 
r.ature  and  extent  of  the  services  and  so  far  as  I  know 
it  was  a  correct  statement.  Of  course  the  matter  is  five 
or  six  years  old  and  I  can't  remember  this  perhaps  as 
clearly  as  Mr.  Barnaby  can.  But  I  remember  this  ]3art, 
that  Mr.  Barnaby  v.as  in  contant  communication  with  us 
during  the  whole  period  of  the  litigation,  either  by  letter 
or  by  personal  attendance.  And  I  remember  we  were  well 
into  the  spring  of  1911,  from  say  January  until  the  date 
of  the  trial — I  think  the  date  of  the  trial  was  the  latter 
part  of  April  or  the  first  of  May — and  I  think  Mr.  Bar- 
naby was  there  all  the  time.  He  evidently  thought  he 
was  up  there  all  the  time  from  necessity  for  the  interest 
of  his  owners;  I  think  so,  because  it  was  a  peculiarly 
involved  litigation;  it  w^as  a  litigation  which  was  different 
from  v^'hat  ^ve  had  had  in  our  maritime  courts  before.  \Vhen 
I  was  there  we  had  several  demurrage  cases,  but  they  were 
all  cases  of  collision,  which  were  comparatively  simple 
matters. 

Thp:  Court:      I    haven't    got    clearly    yet,    what    the 
points  in  issue  were. 
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Mr.  Gorham:  If  Your  Honor  please,  that  is  probably 
because  this  vessel  passed  through  two  casualties  before 
she  ever  reached  the  west  coast  of  America;  and  it  w^as 
by  reason  of  those  casualties  that  a  large  part  of  this  com- 
plication arose  after  the  vessel  arrived  at  British  Columbia. 
She  came  into  collision,  in  the  English  Channel,  with  the 
ship  Raithwaite.  She  was  obliged  to  go  into  port  and 
discharge  her  cargo  and  have  repairs.  Suit  was  brought 
against  her  and  the  d'Arvor  recovered  some  $40,000.00 — 
successfully  resisted  the  Raithwaite  case,  and  recovered 
against  the  Raithwaite  some  $40,000.00.  I  think  8,000 
})ounds  damages,  resulting  from  the  collision.  She  then 
started  to  go  on  her  voyage  with  this  cargo  of  cement,  and 
came  into  collision  with  the  breakwater  off  Falmouth  and 
was  obliged  to  put  back  into  port  and  discharge  her  cargo 
and  dock  again;  all  of  which  required  a  considerable  dis- 
bursement upon  the  part  of  the  owners  of  the  vessel  and 
the  other  interests  involved,  all  of  which  was  subject  to 
general  average  after  the  vessel  arrived  at  her  j3ort  of 
destination  and  discharged  the  cargo,  which  was  after  the 
vessel  had  deviated  from  her  voyage  to  British  Columbia. 
That  all  followed  after  the  vessel  arrived — the  suit  of  Hind, 
Rolph  &  Company  and  Parrott  &  Company  for  damages 
to  the  cargo  and  then  the  complications  arising  from  the 
failure  to  pay  for  freight.  That  is  practically  correct,  is  it 
not,    ]Mr.    Robinson,    as   you   understand    it? 

A.     As  I  understand  it,  yes. 

Cross  Eccamination  by  31  r.  Kiefer. 

When  IMr.  Barnaby  rendered  these  services  I  was  more 
or  less  familiar  with  what  he  was  doing.  I  cannot  remem- 
ber that  he  was  in  Victoria  and  Vancouver  continuously 
from  the  latter  part  of  October  until  the  latter  part  of 
December,  1910;  I  wouldn't  like  to  say  that.  I  know 
that  we  were  successful  in  the  prosecution  of  the  litiga- 
tion, and  we  thought  it  was  due  largel}^  to  JSIr.  Barnaby, 
that  is  my  personal  opinion.  I  found  him  very  thorough, 
extremely  so;  I  wouldn't  like  to  say  that  he  went  into 
more  details  than  I  at  the  time  thought  necessary;  we 
found  that  detail  of  great  advantage  to  us.  The  case  was 
unique  in  many  ways,  both  to  Mr.  Russell  and  myself, 
and  we  had  no  precedent  to  work  on.     If  you  go  through 
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our  reports  you  wouldn't  find  a  similar  case  in  the  reports. 
The  local  judge  referred  to  the  great  difficulty  he  had  in 
finding  precedents.  It  was  technical  assistance  we  could 
not  get  from  any  one  we  knew  of  except  JNlr.  Barnaby. 
Lots  of  shi}>s  might  have  agents  here  who  would  not  have 
the  high  skill  and  experience  that  ]VIr.  Barnaby  had,  and 
we  drew  upon  that  to  the  best  of  our  ability. 

William  Harvey  Copp,  a  witness  sworn  on  behalf  of 
plainti-f,  testified  as  follows  upon 

Direct  Kxamination  by  Mr.  Gorliam. 

My  full  name  is  William  Harvey  Copp;  am  a  retired 
ship  master;  followed  the  sea  over  sixty  years,  in  the 
Maters  of  the  world,  especial!}^  between  60  south  and  60 
north;  sail  and  steam;  built  ships  for  many  j^ears;  in  New 
Brunswick,  St.  Johns  and  Bay  of  Fundy;  all  deep  water 
ships;  managed  shi]}s  I  built,  went  to  sea  with  them;  was 
managing  owner  of  them,  and  went  to  sea,  and  chartered 
them.  1  reside  in  Vancouver  at  the  present  time;  have 
been  nautical  assessor  in  some  cases  for  the  government 
about  seven  or  eight  months  ago,  and  am  pilot  commis- 
sioner in  the  port  of  Vancouver;  have  had  any  amount  of 
experience  with  litigation  in  reference  to  ships  and  ship- 
j)ing;  have  had  my  ship  seized  in  New  York  and  litigation 
involving  ships  I  owned  in  and  sailed.  Was  in  court  and 
heard  the  testimony  of  JNIr.  Barnaby  on  the  witness  stand 
in  this  case  this  day.  As  to  the  reasonable  value  of  the 
services  rendered  ])y  INIr.  Barnaby  to  the  owners  as  de- 
tailed by  him  on  the  witness  stand,  there  seems  to  be  a 
good  deal  of  litigation  in  connection  with  it  and  a  great 
deal  of  trouble,  and  I  think  his  services  should  be  reasonably 
worth  between  $5,000.00  and  $6,000.00.  I  think  that 
amount  would  be  none  too  much  for  the  trouble  he  has 
taken,  as  far  as  I  can  remember  it.  I  don't  know  of  any 
other  ship's  agents  in  British  Columbia  who  could  have 
discharged  the  services  that  ]Mr.  Barnaby  did  for  his  owners. 

Cross  Examination  by  Mr.  Kiefer. 

I  have  prepared  cases  similar  to  this  for  trial,  but  not 
in  connection  with  collisions,  but  I  have  prepared  cases 
^^here   they   said    I    contracted    to   do   an    impossibilit}".    In 
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Australia  I  remember  one  case  in  j^articular.  I  had  the 
Harbor  Commission  against  me  and  had  everybody  against 
me. 

(Witness   excused.) 

James  R.  Stuart^  a  witness  sworn  on  behalf  of  plain- 
tiff, testified  as  follows:  upon 

Direct  Eocamination  by  Mr.  Gorham. 

My  full  name  is  James  R.  Stuart;  residence  in  Van- 
couver, B.  C.  I  have  been  connected  with  ships  and  the 
sea  since  I  was  14  years  of  age;  have  held  a  Master's  cer- 
tificate since  1881,  a  British  Board  of  Trade  certificate; 
includes  both  steam  and  sail,  and  everything  else;  I  fol- 
lowed the  sea  about  40  years,  six  years  in  Vancouver 
and  handled  ship's  interests  ashore  in  Aberdeen,  Scotland, 
as  a  ship  broker  and  manager,  ship  owner,  part  owner, 
and  managing  o\^'ner  of  deep  water  vessels;  five  3^ears  and 
a  half  in  ship  broking.  I  don't  do  anything  else  in  Van- 
couver but  keep  in  touch  with  shipping  interests;  all  the 
shipping  interests  in  Vancouver.  I  followed  IMr.  Barnaby's 
services  as  detailed  by  him  this  morning  and  afternoon  on 
the  witness  stand  very  closely;  was  in  the  courtroom  all  the 
time.  Taking  my  own  experience  in  Vancouver  for  the 
past  six  years  that  I  have  been  connected  with  many 
shipping  interests  and  difficulties  and  one  thing  and  an- 
other, assisting  counsel  and  knowing  all  the  shipping  people, 
I  think  I  can  honestly  say  that  I  do  not  know  of  au}^  ship 
broker  in  Vancouver  who  could  have  performed  the  ser- 
vices that  jNIr.  Barnaby  has  stated  on  the  witness  stand 
he  performed  for  the  defendant  or  understand  all  the 
technical  parts  of  shipping  which  Mr.  Barnaby  seems  to 
have  gone  through  in  this  complicated  case,  I  heard  his 
testimony.  In  my  opinion,  taking  into  consideration  every- 
thing that  Mr.  Barnaby  testified  to,  the  reasonable  value 
of  the  services  as  he  stated  he  rendered  to  the  French  Cor- 
poration, would  be  1000  pounds.  1000  pounds  sterlino-. 
English  money,  I  think  is  a  very  legitimate  figure. 

Cross  Examination  by  Mr.  Kiefer. 

I  did  not  make  any  deduction.  If  the  traveling  ex- 
penses and  telegraphic  and  natural  incidental  expenses  had 
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already   been    paid;    1    think   the   services   ontside   of   these 
ex}:enses  were  worth  a   1000   pounds. 

Gordon  Stewart  Currie,  a  witness  sworn  on  behalf 
of  plaintilf,  testified  as  follows  upon 

Direct  Examination  by  Mr.  Gurhani. 

jNIy  full  name  is  Gordon  Stewart  Currie;  am  a  steam- 
ship agent  and  broker;  reside  in  Seattle;  conduct  nn^  busi- 
ness on  the  Grand  Trunk  Dock,  Seattle;  have  followed 
that  business  since  1888;  in  London  from  1888  until  1900; 
from  1888  to  1892  I  was  with  Charles  Johnson  &  Com- 
pany, ship  brokers,  steamship  agents,  not  ship  ov/ners, 
brokers  and  chartering  agents,  principally  in  the  West 
Indies;  from  1892  to  1895  was  with  H.  Clarkson,  London, 
steamship  agents,  brokers,  insurance  brokers,  and  chartering 
agents.  In  Charles  Johnson's  there  were  only  four  of  us, 
but  in  H.  Clarkson 's  office  there  were  between  45  and  50 
at  the  time  I  was  there.  I  was  boy  in  Charles  Johnson's 
office,  practically  learned  the  grounding  of  the  business 
there.  In  H.  Clarkson's  I  was  chartering  clerk  in  the 
English  department.  From  1895  until  1898  I  was  with 
John  Callender,  ship  brokers,  as  chartering  clerk;  then  I 
was  sent  out  to  New  York  by  the  Federal  Steam  Naviga- 
tion Company  of  London,  to  manage  their  Xew  York  of- 
fice; they  were  ship  owners,  owning  ten  or  twelve  ships, 
sailing  out  of  London  to  Australia  and  the  Cape,  and  to 
Xew  Zealand,  and  out  of  New  York  to  the  Cape,  Australia 
and  New  Zealand.  I  was  their  N^ew  York  manager  from 
January,  1900,  until  July,  1907;  after  that  I  came  out 
to  Seattle  with  Hind,  Rolph  &  Company,  the  same  firm 
mentioned  on  the  witness  stand  here.  That  is,  it  is  the 
Seattle  firm  I  was  with,  the  firm  you  refer  to  is  the  San 
Francisco  one,  but  the  same  peo])le.  I  was  employed  by 
them  as  bookkeeper  and  chartering  clerk.  They  are  con- 
sidered one  of  the  finest  houses  on  the  Coast.  Since  1910 
I  did  business  on  my  own  account  as  steamship  agent  and 
broker,  insurance  broker.  If  a  vessel  comes  this  way  and 
the  owners  send  that  vessel  to  a  })articular  ship  broker  or 
ship  agent,  j^ou  may  call  it,  and  if  the  vessel  is  only  char- 
tered, that  is  coming  here  with  a  charter,  it  will  be  the 
agent's  duty  to  look  after  the  general  working  of  that 
ship  while  in  port.     For  instance  if  she  is  free  of  charter. 
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as  regards  the  custom  house,  he  will  enter  her  in  the  cus- 
tom house  and  in  the  consulate's  office,  and  generally  give 
the  master  the  benefit  of  his  ex])erience  in  the  port  he  is 
retained  in,  help  him  in  all  matters,  clear  her  outward 
bound;  that  is  the  ordinary  duty  of  the  ship's  agent.  I 
heard  IMr.  Barnaby's  testimony  this  morning  and  after- 
noon in  this  case,  detailing  the  services  that  he  rendered 
this  French  Corporation,  Societe  Nouvelle  d'Armement; 
I  would  not  call  that  services  in  the  ordinary  line  of 
ship's  agent. 

"Q.  What  in  your  opinion  would  be  the  reasonable 
value  of  the  services  detailed  by  Mr.  Barnaby  to  the 
French   Societe. 

Mr.  Kiefer:  I  object  to  that.  He  has  not  shown 
himself  qualified  to  answer  that  question.  He  has  not 
shown  that  he  was  engaged  in  or  had  any  knowledge  of 
similar  cases. 

The  Court:    Overruled. 

Mr.  Kiefer:  Exception. 

The  Court:    Allowed. 

A.  On  the  evidence  I  have  heard  IMr.  Barnaby  give, 
I  would  say  between  six  and  seven  thousand  dollars." 

Cross  EocaminaHon  hy  Mr.  Kiefer. 

I  have  prepared  a  similar  case  in  New  York,  where  I 
was  loading  a  ship  on  the  wharf  for  Sydney,  Australia,  a 
general  cargo.  She  had  hard  case  oil  in  her;  I  had  the 
sanction  of  the  Board  of  Marine  Underwriters  to  load 
about  500  tons  of  flour  in  her,  and  the  captain  agreed  to 
take  it,  and  when  the  cargo  came  alongside  he  absolutely 
refused  to  do  so,  claiming  that  the  fumes  from  the  case 
oil  might  penetrate  into  the  flour,  although  I  had  taken 
all  precautions  the  underwriters  had  told  me  to  take  in 
the  way  of  building  a  bulkhead  and  having  the  decks 
caulked.  He  refused  to  take  it  and  on  the  instructions 
of  my  London  principals  I  libeled  the  ship. 

Redirect  Eo'mainaiion  hy  Mr.  Gorham. 

I  have  heard  of  the  house  of  Went  &  Company  of 
London.  Witness  shown  bill  for  statement  of  fees  of  AVent 
&  Company  rendered  the  defendant  for  his  services  in  the 


vs.  J.  R.  Barnahy  51 

collision  case  of  the  Raithwaite  for  400  pounds,  occupying 
a  period  of  about  four  months. 

"The  Court:    They  were  ship's  agents? 

^Ir.  Gorham:  They  were  ship  agents  in  regard  to  the 
Notre  Dame  d'Arvor,  and  of  the  Societe,  in  England;  and 
rendered  this  service  during  a  period  of  about  four  months 
on  this  collision,  that  I  referred  to,  that  took  place  in  the 
English  Chaimel. 

Mr.  Kiefer:  Object  to  it  on  the  ground  that  it  is 
irrelevant   and   immaterial. 

The  Court:    Its  materiality  does  not  seem  apparent. 

Mr.  Kiefer:  There  is  no  proof  that  that  amount  has 
ever  been  paid. 

The  Court:  The  objection  will  be  overruled.  But  it 
is  rather  far-fetched. 

Q.  I  will  show  you  the  bill,  INIr.  Currie,  beginning 
on  the  second  page,  reading,  "Our  fee."  Just  see  what 
the  fee  was  charged  for.  I  want  to  compare  the  value  of 
services  in  England  with  the  value  of  similar  services 
here. 

( Witness   examines   document. ) 

Q.  State  what  is  the  relative  value  of  like  services 
in  England  and  in  British  Columbia  and  in  Seattle — for 
services  of  this  character. 

Mr.  Kiefer:  I  object  to  that  as  irrelevant  and  imma- 
terial. 

The  Court:    Objection  overruled. 

Mr.   Kiefer  :    Exception. 

The  Court:   Allowed. 

Q.  Would  they  be  higher  or  lower  or  practically  the 
same  ? 

A.  INIuch  higher.  I  should  say  in  the  ratio  of  two  and 
a  half  to  one. 

Q.     INIuch   higher   where? 

A.     Higher  here. 

Q.     Than  in   England? 

A.     Than  in  England. 

Q.  So  that  for  a  serv^ice  of  similar  character  there 
would  be  charged  much  more  than  four  hundred  pounds. 
In  the  bill  shown  you,  there  is  mention  made  of  a  recovery 
of  eight  thousand   ])ounds  for  damage  to  the  d'Arvor. 

A.     In  England? 
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Q.  In  England.  If  that  damage  had  been  recovered 
for  in  the  courts  of  this  country  on  the  basis  of  tlie  same 
repairs  required  to  be  made  in  this  case  the  recovery  would 
be  much  larger  than  eight  thousand  pounds,  wouldn't  it? 

A.     Yes. 

Q.  It  wouldn't  be  the  same  proportion,  as  you  stated, 
with  regard  to  services? 

A.  No,  I  don't  know  that  it  would,  because  labor  does 
not  carry  so  high  as  services  carry. 

Q.       It  would  be  two  to  one? 

A.     No. 

Q.     Close  to  it? 

A.  No,  you  can  build  a  ship  in  England  today  for 
about  one-half  of  what  you  can  build  here  in  the  United 
States. 

Q.  I  say  the  costs  in  England  would  be  about  one  to 
two  ? 

A.     Yes. 

Document  referred  to  admitted  in  evidence  and  marked 
plaintiff's  exhibit  "21." 

(Witness  excused.) 

J.  R.  Barnaby^  recalled  in  his  own  behalf,  testified  on 
Direct  Eojaminatiori  by  Mr.  Gorham: 

Shown  bill,  plaintiff's  exhibit  21,  and  says  I  received 
this  from  the  owners  of  the  Societe,  and  that  is  the  amount 
they  paid  their  brokers  in  London  on  the  collision. 

Mr.   Kiefer:    Object  to  that  as  irrelevant. 

The  Court:    Overruled. 

Mr.    Kiefer:    Exception. 

The  Court:    Allowed. 

The  Witness:  Went  &  Company  were  ship's  agents 
in  that  case. 

George  F.  Thorndyke,  a  witness  sworn  on  behalf  of 
plaintiff,  testified  on 

Direct  E anamination  by  Mr.  Gorham: 

My  full  name  is  George  F.  Thorndyke;  reside  in  Seat- 
tle; am  steamship  and  sailing  vessel  agent  and  broker; 
have  been  since  1901 ;  handled  sailing  vessels  and  steamers 
operating   from   Pacific   Coast   to   Atlantic   Coast   and   on 
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the  Pacific  Coast;  up  to  January,  1915,  for  others;  since 
that  time  on  my  own  account.  1  was  with  Globe  Naviga- 
tion Company  only,  since  1901,  but  prior  to  that  I  went 
into  the  employ  of  Dodwell  &  Company  for  three  years 
as  agent  in  Seattle  and  Alaska,  1  mean  local  managing 
agent  for  Seattle  and  Alaska.  I  have  heard  Mr.  Barnaby's 
testimony  here  this  morning  and  afternoon.  I  am  familiar 
with  the  services  of  ship's  agent  of  the  character  that  he 
has  detailed;  have  had  experience  with  ship  litigation.  Upon 
being  interrogated  as  to  the  reasonable  value  of  plaiiitiff's 
services  the  witness  was  cross  examined  by  JNlr.  Kiefer. 
I  have  prepared  a  case  myself  similar  to  the  one  described 
by  jMr.  Barnaby,  not  exactly  like  it;  have  prepared  for 
trial  probably  five  or  six,  maybe  eight  or  ten  cases,  one 
of  them  particularly  involving  a  very  large  amount. 

Counsel  for  defendant  objected  to  the  question.  Over- 
ruled. Thereupon  the  witness  was  asked  this  question 
by  plaintiff's  counsel: 

"State  what  in  your  opinion  is  the  reasonable  value  of 
the  services  rendered  the  French  Societe,  the  defendant 
corporation  as  detailed  by  INIr.  Barnaby,"  and  answered 
the  same,  "I  think  fully  as  much  as  he  has  claimed  herein, 
and  anywhere  between  $o,0()0.00  or  $6,000.00  is  a  fair 
compensation." 

(Whereupon  the  plaintiff  rested.) 

"]\Ir.  Kiefer:  I  won't  take  up  any  time  with  any 
opening  statement.  If  the  court  jilease,  it  is  agreed  be- 
tween counsel  that  a  certification  of  the  record  in  the 
Superior  Court  is  waived,  and  I  will  offer  in  evidence  the 
com]7laint,  the  answer,  the  reply,  the  findings  of  fact  and 
conclusions  of  law,  and  the  judgment  entered  by  the 
Su])erior  Court  of  King  County,  this  district,  in  cause  Xo. 
104,397,  in  which  the  same  party  is  plaintiff  as  is  here 
plaintiff  and  the  same  defendant  is  defendant. 

Mr.  Gorham  :  I  understood  vou  were  to  offer  a  copv  of 
the  file. 

^Ir.  Kiefer:    I  offer  this  copy. 

]Mr.  Gorham:  These  are  not  the  complete  files,  the 
pa]:;ers  you  are  offering.  Jurisdiction  was  acquired  by 
writ  of  garnishment. 
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Mr.  Kiefer:  I  agree  to  put  that  in.  It  is  admitted 
that  this  case  was  begun  by  a  writ  of  garnishment  sum- 
moning Balfour,  Guthrie  &  Company  as  garnishee,  and 
the  defendant  appeared  therein.  There  was  a  stipulation 
for  the  release  of  all  funds  in  excess  of  one  thousand  dol- 
lars— all  funds  in  the  hands  of  the  garnishee  in  excess  of 
one  thousand  dollars. 

INIr.  Gorham:  He  did  not  appear  until  after  the  writ 
was  issued.  Is  that  corrects 

Mr.  Kiefer:    That  is  correct. 

]Mr.  Gorham:  I  think  we  better  have  the  garnishment 
papers;  because  it  was  by  garnishment  that  the  jurisdiction 
was  obtained.  If  you  will  supply  them  afterwards,  I  am 
satisfied — consider  that  they  will  be  supplied. 

Mr.  Kiefer:    Yes. 

The  Court:  With  that  understanding  they  will  be 
admitted. 

JVIr.  Gorham  :   And  the  stipulation. 

Mr.  Kiefer:   Yes. 

The  Court:    Within  what  time? 

Mr.  Kiefer:  I  think  if  in  time  for  the  appeal  will  be 
sufficient.  The  writ  of  garnishment  was  served  upon  Bal- 
four, Guthrie  &  Company.  The  defendant  appeared  and 
stipulated  for  the  release  of  all  funds  in  the  hands  of  the 
garnishee  in  excess  of  one  thousand  dollars.  I  think  that 
obviates  the  necessity  of  putting  in  those  parts.  However, 
if  you  find  you  want  the  copies,  I  will  have  copies  made 
and  have  them  put  in. 

Documents  admitted  in  evidence  and  marked  defendant's 
Exhib.   "A." 

In  connection  with  the  records  just  offered,  it  is  ad- 
mitted that  the  judgment  was  paid  and  fully  satisfied, 
and  that  it  is  between  the  same  parties  as  the  parties  in  this 
case. 

James  Ward,  a  witness  sworn  on  behalf  of  defendant, 
testified  as  follows  upon 

Direct  E anamination  by  Mr.  Kiefer: 

My  full  name  is  James  Ward;  live  in  Tacoma;  my 
occupation  has  been  ship  agent  and  ship  broker;  I  am  en- 
gaged in  that  at  present;  have  been  engaged  in  that  in 
Tacoma  for  26   years,   and   prior  to  that   about   as   many 
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more  niDstly  in  Kii»>lan(l;  have  had  experience  in  preparing 
marine  cases  in  hti^ation;  have  prepared  quite  a  number. 
The  ex])erience  1  have  had  in  the  getting  uj)  of  evidence, 
assembhng  it,  arranging  it  for  trial  in  cases  of  marine 
Htigation,  which  matters  have  been  mostly  personal,  that  is,. 
I  have  been  engaged  in  cases;  have  been  a  vessel  owner; 
never  followed  the  sea;  my  connection  with  ship])ing  has 
been  as  a  manager  or  investor.  1  heard  as  much  of  the 
testimony  of  Mr.  Barnaby  today  as  I  could,  being  rather 
weak  in  hearing,  of  coin'se  I  missed  part  of  it.  1  followed 
the  most  of  his  testimony.  The  witness  over  the  objection 
of  iNIr.  Gorham  for  plaintiff,  testified  that,  outside  of  all 
actual  expenses  in  the  way  of  telegrams,  cables,  traveling 
expenses,  hotel  expenses  and  all  that  sort  of  thing,  in  his 
opinion  $500.00  or  $600.00  would  be  reasonable  for  the 
services  of  INIr.  Barnaby. 

Chari.es  Jolivet,  a  witness  sworn  on  behalf  of  the 
defendant,  testified  as  follows  on 

Direct  Examination  by  Mr.  Kiefer: 

I  was  a  master  mariner;  followed  the  sea  about  11  or 
12  j'ears,  but  since  that  time  I  have  been  engaged  in  ship 
brokerage  and  agency  services,  for  ten  or  eleven  years, 
here  on  Puget  Sound  and  in  San  Francisco;  I  am  familiar 
with  the  preparation  of  cases  for  trial  involving  ship])ing 
matters;  have  heard  tlie  testimony  of  Mr.  Barnaby  here 
today;  and  thereupon  the  witness  was  asked  this  question: 

"Q.  What  in  your  judgment,  Captain,  is  the  reasonable 
value  of  INlr.  Barnaby's  services? 

^Ir.  (xORham  :  We  desire  to  ask  the  Captain  a  question 
or  two  before  he  answers  that. 

The  Court:    Very  well. 

Cross  Examination. 

By  JNIr.  Gorham: 

Q.  You  are  the  agent  for  the  defendant  corporation, 
in  this  suit  at  bar? 

A.     Yes. 

Q.     How  long  liave  you  acted  as  such  agent? 

A.     Three  years. 

Q.  You  are  their  resident  agent  at  Seattle,  in  full 
charge  of  their  business  here? 


56  Societe  Nouvelle  d'Armement 

A.     Yes. 

Q.     Employ  counsel  to  defend  this  suit? 

A.     Yes. 

Redirect  Exaynination. 
By  Mr.  Kiefer: 

Q.     What  in  your  judgment  is  the  reasonable  value  of 
Mr.  Barnaby's  services  as  detailed  by  him  on  the  stand? 
A.     Well,  I  think  five  hundred  dollars  is  well  paid. 

(No  Cross  Eccamination) 

Counsel  for  defendant  thereupon  rested,  with  the  under- 
standing that  the  amendment  of  the  complaint  in  the  case 
at  bar  to  read  "ship's  agent"  should  not  alter  the  force 
and  effect  of  the  judgment  of  the  Superior  Court  as  a  bar, 
if  it  be  otherwise  a  bar,  that  the  term  "ship's  broker" 
should  be  considered  by  the  court  to  mean  the  same  as 
ship's  agent.  Counsel  for  plaintiff  stated  that  this  was  the 
correct  understanding. 

The  plaintiff  was  recalled  by  defendant  for  further 
question,  and  upon  examination  by  Mr.  Kiefer,  testified: 

That  he  was  an  agent  for  the  defendant  here  in  Seat- 
tle continuously  up  to  about  the  time  this  difficulty  arose 
early  in  1912,  to  about  April,  1912. 

The  Court:    From  what  time? 

A.     1907. 

Rebuttal. 

J.  R.  Barnaby^  recalled  as  a  witness  on  his  own  behalf 
testified  as  follows,  on 

Direct  Examination  hy  Mr.  Gorhani: 

I  was  the  plaintiff  in  question  in  No.  104,397,  in  the 
Superior  Court,  State  of  Washington,  between  myself  and 
the  Societe,  and  recovered  a  $1,009.00  judgment  in  that 
case.  Witness  shown  paper  marked  for  identification  plaint- 
iff's exhibit  22,  and  asked  what  it  is,  says:  that  is  my  ac- 
count for  average  agency  against  the  average  interests 
chargeable  to  Parrott  &  Compan^^  San  Francisco.  The 
bill  says  "Societe  Nouvelle  d'Armement,  Dr.,  to  J.  R. 
Barnaby."  That  is  right.  This  is  a  true  copy  of  the 
bill  as  rendered  to  the  defendant  in  my   letter  of  March 
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31,  1913,  plaintiff ''s  exhibit  20,  referred  to  in  the  first 
paragraph  of  tliat  letter.  "I  also  enclose  my  account  for 
services  rendered  to  you  in  general  average  agency, 
$1,000.00." 

The  Court:     What  exhibit  is  that? 

3Ir.  Gorham:     This  is  No.  22,  if  Your  Honor  please. 

The  Coi^rt:     But  the  letter  refers  to  two. 

]Mr.  Gorham:  Exhibit  No.  20  refers  to  two  bills.  It 
refers  to  "account  for  services  rendered  to  you  general 
average  agency,  $1,000.00,"  and  "also  enclosed  my  state- 
ment to  you,"  etc.,  etc.  There  were  two  statements  in  that 
letter.  A  copy  of  the  statement  for  $10,000.00  is  attached 
to  the  letter  and  a  part  of  the  exhibit.  Plaintiff's  No.  22 
for  identification  is  a  copy  of  the  other  bill  referred  to  in 
that  letter. 

Q.  I  will  ask  you  if  this  bill  was  the  basis  of  your  com- 
plaint and  recovery  in  the  suit  in  the  Superior  Court? 

JNIr.  Kiefer:  1  object  to  that.  That  is  incompetent. 
They  sued  for  brokers'  services,  and  they  are  bound  by  it, 
for  a  period  embracinc^  the  period  sued  for  in  this  case. 

The  Court:  I  will  hear  you  on  final  argument  on  that. 
The  objection  w'ill  be  overruled. 

IMr.   Kiefer  :     Exception. 

(Last  Question  Read) 

A.     Yes,  it  was. 

Q.  Was  a  copy  of  this  bill  submitted  in  the  Superior 
Court  suit? 

A.     Yes. 

Mr.  Kiefer:     Same  objection. 

The  Court:     Overruled. 

Mr.  Kiefer:  Let  it  be  understood  that  all  this  ex- 
amination goes  in  over  my  objection. 

jNIr.  Gorham:  Won't  you  admit  it  as  a  fact  that  our 
recovery  of  a  thousand  dollars  was  on  this  General  Average 
bill? 

Mr.  Kii:per:  Yes,  without  admitting  the  materiality 
or  competency  of  it,  I  will  admit  that  that  is  the  bill 
you  offered  evidence  to  sup])ort. 

jNIr.  Gorha:\i:  Won't  you  admit  that  we  offered  no 
evidence  touching  any  other  service,  in  that  suit? 

I\Ir.    Kiefer:     No,   I   won't   admit   that,   because   Mr. 
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Barnaby  testified  in  extenso  how  much  he  went  into  it  with 
those  British  Cokimbia  lawyfers." 

The  Witness:  I  was  present  at  the  trial  and  was  the 
main  witness  for  the  plaintiff  in  that  trial.  I  alone  had 
knowledge  of  the  particulars  of  the  facts  upon  which  recov- 
ery could  be  had. 

"Q.  I  will  ask  j'^ou  if  at  that  trial  you  testified  in  sup- 
port of  compensation  for  any  services  other  than  that  in- 
volved in  the  General  Agency? 

Mr.  Kiefer:  I  object  to  that  as  incompetent,  irrelevant 
and  immaterial. 

The  Court:     Same  ruling. 

Mr.  Kiefer:     Exception. 

The  Court:    Allowed. 

A.     Most  certainly  not. 

Q.     Your  whole  claim  in  that  case. 

The  Court:     That  is  rather  leading. 

Q.  Did  you  or  did  you  not  testify  in  that  case  relative 
to  receiving  or  not  receiving  instructions  to  render  General 
Average  Agency  service? 

A.     I  would  like  to  have  that  question  again. 

{Question  Read) 

Mr.  Kiefer:     I  object  to  that  on  the  same  grounds. 
The  Court:     Overruled. 
Mr.  Kiefer:     Exception. 
The  Court:     Allowed. 
A.     I  received  instructions. 
Q.     I  am  asking  you  if  you  testified? 
A.     I   testified. 

Q.  Did  you  testify  as  to  receiving  instructions  or  as 
to  not  receiving  instructions? 

A.     I  testified  as  to  receiving  instructions. 

Q.     Were  those  instructions  in  writing  or  oral? 

A.     They  were  in  writing. 

Q.     Have  you  a  copy  of  that  writing? 

A.     Yes. 

Q.     Now? 

A.     Yes. 

Q.     Did  vou  produce  a  copy  at  that  trial? 

A.     I  did. 
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Q.  Will  you  produce  that  copy  here  now,  if  you 
have  it? 

A.     Yes. 

Q.  I  show  you  letter  dated  9th  of  September,  1910, 
from  the  defendant  corporation  to  yourself  addressed  to 
Seattle.  I  guess  you  can  pick  out  the  part  that  refers  to 
general  average  there,  (juicker  than  I  can — if  you  will  read 
the  paragraph. 

A.  This  letter,  Your  Honor,  gives  an  outline  of  the 
general  average  necessity  to  be  looked  after,  contains  an 
implied  if  not — 

Q.     Just  state  what  it  contains? 

A.  A  direct  instruction  to  take  charge  of  the  general 
average  matters  and  to  do  everything  usual  and  necessary. 
It  is  the  usual  course  which  they  follow  and  they  say  here 
"Of  course  it  is  a  complicated  affair,  and  it  will  be  neces- 
sary to  put  this  in  the  hands  of  capable  adjusters,  in  order 
to  have  an  e(iuitable  statement  drawn  up."  That  was  my 
instructions. 

Q.  That  was  referring  to  the  casualties  in  the  English 
Channel. 

A.  That  was  referring  to  the  average,  the  second 
average.  And  they  said,  "We  rely  upon  your  personal  and 
best  attention."     That  was  solely  in  regard  to  the  average. 

Q.     That  was  dated  when? 

A.     That  letter  was  dated  the  9th  of  September,  1910. 

Q.     Before  the  vessel  arrived  here? 

A.     Just  about  the  time  the  vessel  arrived. 

Q.     Before  she  got  into  com})lications  here? 

A.     Before  she  got  into  complications  here,  yes. 

Q.  I  will  ask  you  whether  on  the  strength  of  that 
letter  you  rendered  the  General  Average  Agency  services? 

Mr.  Kiefer:  We  object  to  that  as  incompetent.  You 
cannot  contradict  the  record  in  the  other  case. 

The  Court:  That  is  one  of  the  questions  I  will  hear 
you  on  finally.     Objection  overruled. 

jNIr.  Kiefer:     Exception. 

Mr.  Gorham:  We  offer  that  in  evidence.  And  the 
bill  is  offered. 

Documents  referred  to  admitted  in  evidence  and  marked 
Plaintiff's  Exhibits  "22"  and  "23." 
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{Last  Question  Read) 

A.  I  did,  and  it  is  detailed  in  that  bill  for  General 
Average  Agency  service,  and  that  alone. 

I  first  forwarded  that  bill  for  General  Average  Agency, 
a  copy  of  which  is  here  introduced  as  plaintift's  Exhibit  22, 
to  the  Average  Adjuster  in  San  Francisco,  because  it  w^as 
a  disbursement  on  the  general  average  account  to  be  in- 
cluded in  the  general  average  statement,  to  be  collected 
from  the  ship,  freight  and  cargo  interests. 

Q.  From  w'hom  had  you  expected  to  receive  a  check 
in  payment  of  the  bill. 

Mr.  Kiefer:     Same  objection  (as  immaterial). 

The  Court:     Overruled. 

Mr.    Kiefer  :     Exception. 

A.  From  the  insurance  underwriters  in  San  Francisco, 
through  the  Average  Adjusters  in  the  usual  \^'ay. 

The  Court:  Your  position  was  that  it  was  a  lien  on 
the  same  fund? 

A.  Yes,  I  sent  it  to  them  March  12,  1912,  one  year 
prior  to  writing  this  letter,  one  year  prior  to  signing  Ex- 
hibit 20,  the  letter  of  March  31,  1913.  I  waited  a  year  for 
the  payment  of  my  general  average  agency  bill  by  the 
underwriters,  which  should  come  from  San  Francisco.  I 
was  not  paid  by  them  and  so  testified  in  the  former  suit. 
After  the  expiration  of  that  year  I  then  forwarded  a  copy 
of  that  bill  or  of  that  account  to  the  defendant  in  the  action 
at  bar  on  March  31,  1913,  because  it  was  probable  that  the 
Societe  had  collected  my  One  Thousand  Dollars,  and  at 
the  time  of  so  sending  the  bill  to  the  Societe  I  sent  them 
an  account  for  services  rendered  in  the  libel  case;  separate 
and  independent  statement  of  account;  I  kept  the  accounts 
at  all  times  absolutely  separate;  it  was  necessary  to  do  so. 
The  witness  was  then  asked  this  question. 

"Q.  Were  the  acts  whereby  you  discharged  your  func- 
tion as  General  Average  Agent  the  same  acts  whereby  you 
discharged  your  function  as  shi))'s  agent  in  the  matters  you 
testified  to  this  morning? 

Mr.  Kiefer:  Objected  to  as  incompetent  and  imma- 
terial. 

The  Court:     Overruled. 

Mr.  Kiefer:    Exception. 
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The  Court:    Allowed. 

A.     The  acts  were  entirely  different." 

The  general  average  agency  services  referred  to  are  facts 
occurring  prior  to  the  arrival  of  the  shi])  in  Seattle,  and  the 
matters  1  testified  to  this  morning  and  afternoon,  for  which 
I  am  now  claiming  compensation  are  for  services  rendered 
suhsequent  t:)  the  arrival  of  the  vessel  at  Seattle,  and  con- 
cern matters  occurring  after  the  arrival  of  the  vessel,  that 
is  the  line  of  demarcation.  When  I  hrought  the  first  suit 
I  did  not  know  that  the  defendant  corporation  had  an  agent 
upon  whom  service  of  process  could  he  had  in  the  State  of 
Washington.  I  filed  a  complaint  against  the  Societe  as  a 
foreign  corporation.  A  writ  of  garnishment  was  issued 
against  Balfour,  Guthrie  &  Comjjany  and  served  upon 
them.  It  was  admitted  that  a  complaint  was  filed  and  such 
a  writ  of  garnishment  issued  and  served. 

Cross  EcVamination  by  Mr.  Kiefer: 

The  hill  of  my  expenses  was  rendered  in  regard  to  the 
lihel  suit  which  is  now  j^ending.  I  did  separate  my  ex- 
penses in  my  hills,  I  think  in  the  testimony  on  that  previous 
trial,  I  said  I  was  not  asking  for  any  expenses  upon  the 
general  average  account;  my  expenses  applied  to  the  litiga- 
tion in  British  Columhia  only.  My  hills  were  kept  entirely 
separate;  they  were  separate  accounts  entirely. 

The  Court:  That  is  separate  not  only  for  services 
but  expenses? 

A.     Yes,  Your  Honor. 

Mr.  Kiefer:  Have  you  got  an}^  bills  showing  any  such 
separation  of  expenses? 

A.  Why  the  bill  for  itself  speaks  to  that,  that  was 
what  you  would  pay  into  court  on  the  previous  case;  that 
was  perfectly  clear. 

Q.  When  you  rendered  your  bill  for  extensions  of  pro- 
test, what  were  they  for?  What  were  extensions  of  protest 
used  for,  in  general  average  or  in  litigation  in  British  Co- 
lumbia? 

A.  Well,  the  extensions  of  protest  were  used  princi- 
pally in  the  litigation  in  British  Columbia.  They  were  not 
used  for  the  general  average  ])iu'j)oses.  There  might  have 
been  a  slight  correlation  that  is  all.     I  was  in  Vancouver 
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and  Victoria  a  little  while  on  the  general  average  matter, 
a  few  days  and  spent  some  money  there.  Witness  shown 
bill  rendered  mider  date  of  July  26,  1911,  and  says  that  is 
for  expense  account  only ;  there  is  no  segregation  of  the  bill, 
because  it  applies  to  this  litigation.  I  did  not  say  that 
the  protest  was  used  for  the  general  average  it  had  to  do 
with  the  litigation  there  on  the  unseaworthiness  of  the 
ship;  that  question  did  not  arise  in  general  average.  I 
testified  in  the  other  cause  that  I  was  in  Vancouver  and 
Victoria  a  few  days;  there  was  no  traveling  expenses  for 
it  in  the  average  account;  my  traveling  expenses  and  gen- 
eral expenses  were  included  in  the  fee. 

The  defendant  offers  in  evidence  document  referred 
to  by  witness,  admitted  and  marked  defendant's  Exhibit 
"B."' 

Redirect  Eocamination  hy  Mr.  Gorham: 

I  consulted  counsel  before  I  brought  the  first  suit;  the 
general  average  agency  suit.  You  ^vere  my  counsel.  I 
directed  and  instructed  my  counsel  to  bring  that  suit. 

"Q.  Do  you  remember  your  counsel  advising  you  as  to 
the  matter  or  the  necessity  of  the  court  acquiring  jurisdic- 
tion by  service  upon  defendant. 

Mr.  Kiefer:    Objected  to. 

The  Court:     Overruled. 

Mr.  Kiefer:     Exception. 

A.  I  was  guided  entirely  by  my  counsel,  I  followed 
his  advice  implicitly. 

Q.  Did  you  state  to  your  counsel  at  that  time  that 
this  corporation  had  an  agent  upon  whom  service  of  process 
could  be  made? 

Mr.  Kiefer:  Same  objection  to  that.  That  clearly  is 
improper. 

The  Court:    Overruled. 

Mr.  Kiefer:     Exception. 

The  Court:    Allowed. 

A.  Well,  I  might  have  done  so.  But  I  don't  under- 
stand the  legal  technicalities  of  these  matters. 

Q.  You  as  a  matter  of  fact,  your  counsel  and  you, 
signed  an  affidavit  for  the  issuance  of  a  writ  of  garnish- 
ment? 

A.     Why,  yes.     I  haven't   sufficient   knowledge   along 
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those  lines  to  do  anything  else.     I  am  not  a  lawyer. 
(\Vijtness  excused)." 

"William  H.  Gorham,  sworn  as  a  witness  on  behalf 
of  plaintiff  testified  as  follows: 

Direct  Examination, 

The  Witness:  My  name  is  William  H.  Gorham.  I 
am  an  attorn ej^  at  law,  practicing  at  this  bar  for  the  last 
twenty-five  or  thirty  years;  that  I  was  attorney  for  the 
plaintiff  in  the  action  at  bar,  in  the  action  in  the  Su- 
perior Court,  No.  104,397,  and  as  such  had  ^ole  chargje  of 
tliat  litigation.  Prior  to  the  commencement  of  the  suit 
tlie  plaintiff  visited  my  office  and  consulted  with  me  with 
reference  to  bringing  the  suit,  advising  me  at  that  tin^e 
of  two  causes  of  action,  one  for  a  general  average  agency 
fee, 

]\Ir.  Kiefeh:  I  want  to  object  to  all  that,  if  the  court 
please,  as  irrelevant  and  immaterial,  and  as  incompetent 
to  contradict  this  record. 

The  Court:     Overruled.    Exception,    Allowed. 

The  Witness:  A  general  average  agency  fee  of  a 
thousand  dollars;  the  other  a  fee  for  ship's  agency  in 
the  sum  of  ten  thousand  dollars,  as  shown  by  these  ex- 
hibits respectively;  and  that  at  that  time  I  inquired  of 
him  whether  or  not  the  defendant  had  an  agent  upon 
whom  service  of  process  could  be  had.  And  I  was  advised 
by  ]Mr.  Barnaby.  After  closely  questioning  him,  that 
he  did  not  know  whether  the  person  who  was  acting,  or 
had  been  acting  as  agent  for  the  vessel,  was  in  fact  au- 
thorized to  act  as  such,  and  was  an  agent  having  the 
management  of  the  defendant's  business,  sufficient  man- 
agement to  warrant  service  of  process  upon  it.  And 
then  I  stated  to  plaintiff  that  if  he  brought  an  action 
against  the  company  embracing  both  causes  of  action, 
upon  both  statements,  the  one  thousand  dollar  statement 
and  the  ten  thousand  dollar  statement,  and  served  pro- 
cess upon  Captain  Jolivet,  it  might  appear  subsequently 
by  Captain  Jolivet's  affidavit  that  he  was  not  such  an 
agent,  or  not  the  ag^ent  of  a  foreign  corporation  upon 
whom  process  could  be  had.  And  I  advised  him  to  bring 
tlie  action   upon   his   smaller  cla^'m   and   to  garnishee   Bal- 
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four,  Guthrie  &  Company,  if  he  was  satisfied  that  any 
moiie}^  in  their  hands  belonged  to  the  defendant  company. 
And  I  was  so  instructed  and  brouojht  the  suit  for  the 
reason  that  after  examination  and  interrogating  my  client 
I  was  not  satisfied  that  we  could  take  a  chance  in  regard 
to  bringing  the  suit  upon  both  claims;  that  is,  take  a 
chance  of  acquiring  jurisdiction  by  service  of  process 
upon  Captain  Jolivet.  And,  after  the  issuance  of  the 
writ  of  garnishment,  and  the  service  of  that  v^rit  upon 
Balfour,  Guthrie  &  Company,  the  defendant  desiring  to 
draw  down  whatever  balance  they  might  have  in  the 
hands  of  Balfour,  Guthrie  &  Company,  came  to  me  and 
requested  me  to  permit  them  to  draw  it  down;  and  I  then 
prepared  a  stipulation  which  set  forth  the  fact  that 
Captain  Jolivet  was  the  agent  of  this  foreign  corporation, 
and  that  the  foreign  corporation  was  doing  business  in 
the  State  of  Washington.  And  the  present  counsel  for 
the  defendant,  then  counsel  for  the  defendant,  said  to  me 
that  he  had  submitted  that  stipulation  to  Captain  Jolivet 
and  that  Captain  Jolivet  had  told  him  that  it  was  cor- 
rect. And,  without  stating  to  counsel  for  defendant  the 
purpose  of  my  including  that  paragraph  of  the  stipula- 
tion in  the  stipulation,  it  was  for  the  purpose  of  securing 
a  statement  upon  the  part  of  the  defendant  that  it  was 
doing  business  in  this  state,  and  that-  Captain  J{)livet 
was  its  agent,  or  that  it  had  an  agent  here,  for  the  pur- 
pose of  acquiring  jurisdiction  in  a  subsequent  suit  for 
the  larger  claim.  ' 

Mr.  Gorham:  We  offer  the  stipulation  in  evidence. 
Hert  is  a  copy  signed  by  both  parties.  It  is  not  the  one 
filed  in  court.     It  may  be  admitted? 

Mr.   Kiefer:     Sure. 

The   Court:     It  may  be  admitted. 

Document  referred  to  admitted  in  evidence  and 
marked  Plaintiff's   Exhibit  "24." 

( Witness   excused ) . 

The   Court:     Anything  further? 
Mr.  Gorham:     That  is  all  I  believe.  Your  Honor. 
Mr.  Kiefer:     Nothing  further  on  the  part  of  the  de- 
fense. 

The  Court:     That  is  all  of  vour  evidence? 
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jNIk.  Gouham  :     \^^e  rest,  if  the  court  please. 
Testimony   closed." 

And  thereupon  upon  oral  argument  Mr.  Gorham,  attor- 
ney for  plaintiff,  contended  that  under  all  the  evidence  in  the 
case  plaintiff  was  entitled  to  judgment,  and  Mr.  Kiefer 
on  behalf  of  defendant  contended  that  his  objection  to 
the  admission  of  any  evidence  in  sui)port  of  the  com- 
plaint must  be  sustained,  and  the  evidence  stricken,  and 
further  that  in  any  event  under  all  the  evidence  in  the 
case  the  defendant  was  entitled  to  judgment.  The  cause 
was  taken  under  advisement  by  the  court;  briefs  to  be 
furnished  by  respective  counsel  and  such  briefs  were 
thereafter  furnished,  in  which  briefs  counsel  maintained 
their  aforesaid  respective  contentions. 

ORDER  SETTLING  BILL  OF  EXCEPTIONS. 

The  foregoing  entitled  cause  coming  on  regularly  for 
hearing  before  the  Court  on  this  8th  day  of  December, 
1916,  the  time  duly  designated  l)y  the  Court  for  settling 
and  certifying  bill  of  exceptions  therein,  the  plaintiff  and 
defendant  now  appearing  by  their  respective  attorneys 
of  record  herein,  and  the  said  defendant  having  within 
the  time  extended  by  stipulations  and  orders  of  the  court 
herein  for  that  purpose,  this  cause  having  been  by  the 
Court  continued  for  the  purpose  of  proposing  and  set- 
tling bill  of  exceptions  from  the  INIay,  1916,  term  at 
which  it  was  tried,  into  the  November,  1916,  term,  duly 
proposed  the  foregoing  as  a  bill  of  exceptions  in  said 
action,  and  no  amendments  thereto  having  been  proposed 
by  the  plaintiff,  and  the  parties  now  agreeing  to  the  set- 
tlement of  the  foregoing  as  the  bill  of  exceptions  in  this 
action. 

Now,  it  is  by  the  Court  and  the  Judge  of  said  Court, 
presiding  at  the  trial  of  said  cause  ORDERED  and 
CERTIFIED  that  the  foregoing  be  and  the  same  hereby 
is  settled  as  the  true  bill  of  exceptions  in  said  cause,  and 
that  said  bill  of  exceptions,  together  with  the  exhibits  of 
the  plaintiff  therein  referred  to,  to-wit,  plaintiff's  ex- 
hibits 1  to  24  inclusive,  and  defendant's  exhibits  "A" 
and  "B",  includes  all  the  materia]  facts  and  evidence 
herein,   and   is   correct   in   all   res})ects.   and   is   hereby   ap- 
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proved,  allowed  and  settled  and  made  a  part  of  the  rec- 
ords herein,  and  the  same  being  so  settled  and  certified,  it 
is  hereby  ordered  to  be  filed  herein  by  the  clerk. 

Edward  E.  Cushman, 
O.  K.,  William  H.  Gorham,  Judge. 

Attorney    for    Plaintiff. 

Indorsed:  Bill  of  Exceptions.  Filed  in  the  U.  S. 
District  Court,  Western  District  of  Washington,  North- 
ern Division,  Dec.  8,  1916.  Frank  L.  Crosby,  Clerk. 
By  Ed.  M.  Lakin,  Deputy. 

In    the    United    States    District    Court,    for    the    Western 
District  of  Washington,  Northern  Division. 

J.  R.  Barnaby,  Plaintiff,  ] 

vs.  J^No.  3241 

Societe  Nouvelle  d'Armement,  Defendant.] 

Assignment  of  Errors. 

Now  on  this  7th  day  of  December,  1916,  comes  the 
defendant  by  its  attorney  James  Kiefer,  and  says:  That 
the  judgment  entered  in  the  above  cause  on  the  2nd  day 
of  October,   1916,  is  erroneous  and  unjust. 

First.  Because  it  adjudges  that  the  said  plaintiff 
shall  recover  the  sum  of  five  thousand  thirty-three  dol- 
lars and  thirty-three  cents  ($5,033.33)  against  the  said 
defendant. 

Second.  Because  it  adjudges  that  the  said  plaintiff 
shall  recover  of  and  from  the  defendant  any  sum. 

Third.  Because  the  evidence  was  insufficient  to  sup- 
port or  justify  the  finding  and  judgment  rendered  in 
said  cause  on  the  2nd  day  of  October,  1916. 

Fourth.  Because  the  court  erred  in  overruling  the 
objection  of  the  defendant  to  the  reception  or  introduc- 
tion of  any  evidence  to  support  the  plaintiff's  complaint. 

Fifth.  Because  the  evidence  upon  the  trial  of  said 
cause  shows  that  the  plaintiff's  cause  of  action  was  barred 
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at   tlie   time   of   the   commencement   of   this   actit)n   by   the 
statute  of  hmitations  of  the   State  of  Washington. 

Shvth.  Because  the  undisputed  evidence  in  the  case 
shows  that  the  cause  of  action  set  up  in  plaintiff's  com- 
phiint  herein  was  merged  in  and  barred  by  the  judgment 
entered  in  the  Superior  Court  of  King  County,  Wash- 
ington, in  cause  No.  104,397,  of  the  files  of  said  Court  as 
shown   by   defendant's   exhibit    "A"   introduced   herein. 

Seventh.  Because  the  inidisputed  evidence  in  the 
case  shows  that  the  plaintiff  recovered,  or  ought  to,  or 
should  have  recovered,  and  would  in  law  recover  all  of  his 
claims  and  demands  against  this  defendant  for  which  he 
has  herein  sued,  in  that  certain  action  in  the  Superior 
Court  of  King  County,  Washington,  wherein  the  plaint- 
iff herein  is  plaintiff  and  the  defendant  herein  is  de- 
fendant, being  Xo.  104,397  of  the  files  of  said  Superior 
Court,  as  shown  by  Defendant's  exhibit  "A"  introduced 
in  evidence  herein  on  the  trial. 

Eighth.  That  the  court  erred  in  overruling  the  ob- 
jection of  the  defendant  to  the  following  question  pro- 
pounded to  the  witness:  Gohdon  Stewart  Currie.  Q. 
What  in  your  opinion  would  be  the  reasonable  value  of  the 
services  detailed  by  JNIr.  Barnaby  to  the  French  Societe? 
Mr.  Kiefer.  I  object  to  that.  He  has  not  shown  him- 
self (jualified  to  answer  that  (juestion.  He  has  not  shown 
that  he  was  engaged  in  or  had  any  knowledge  of  similar 
cases.  The  Court.  Overruled.  Mr  Kiefer.  Excep- 
tion. The  Court.  Allowed.  A.  On  the  evidence  I 
have  heard  INlr.  Barnaby  give,  I  would  sa}^  between  six 
and  seven  thousand  dollars. 

Ninth.  That  the  court  erred  in  overruling  the  objec- 
tion of  the  defendant  to  the  following  question  pro- 
pounded to  the  witness:  Q.  State  what  is  the  relative 
value  of  like  services  in  England  and  in  British  Colum- 
bia and  in  Seattle — for  services  of  this  character.  INIr. 
Kiefer.  I  object  to  that  as  irrelevant  and  immaterial. 
The  Court.  Objection  overruled.  ]Mr.  Kiefer.  Ex- 
ception. The  Court.  Allowed.  Q.  Would  they  be 
higher  or  lower  or  practically  the  same?  A.  Aluch 
higher.  1  should  say  in  the  ratio  of  two  and  a  half  to 
one. 
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Tenth.  That  the  court  erred  in  overruling  the  objec- 
tion of  the  defendant  to  the  following  question  propounded 
to  the  witness:  J.  R.  Baunaby.  Shown  bill,  Plaintifi[^"s 
Exhibit  "21,"  and  says  I  received  this  from  the  owners  of 
the  Societe,  and  that  is  the  amount  they  paid  their  brokers 
in  London  on  the  collision.  Mil.  Kiefer.  Object  to  that 
as  irrelevant.  The  Court.  Overruled.  Mr.  Kiefer.  Ex- 
ception.    The  Court.     Allowed. 

Eleventh.  That  the  court  erred  in  overruling^  the  ob- 
jection of  the  defendant  to  the  following  question  pro- 
pounded to  the  plaintiff.  Q.  I  will  ask  you  if  at  that 
trial  you  testiHed  in  support  of  compensation  for  any  ser- 
vices other  than  that  involved  in  the  General  Agency? 
Mr.  Kiefer.  I  object  to  that  as  incompetent,  irrelevant 
and  immaterial.  The  Court.  Same  ruling.  JNIr.  Kiefer. 
Exception.  The  Court.  Allowed.  A.  Most  certainly 
not. 

Twelfth.  That  the  court  erred  in  overruling  the  ob- 
jection of  the  defendant  to  the  following  question  pro- 
pounded to  the  plaintiff.  Q.  Did  you  or  did  you  not 
testify  in  that  case  relative  to  receiving  or  not  receiving 
instructions  to  render  General  Average  Agency  service? 
A.  I  would  like  to  have  that  question  again.  (Question 
read).  Mr.  Kiefer.  I  object  to  that  on  the  same  grounds. 
The  Court.-  Overruled.  Mr.  Kiefer.  Exception.  The 
Court.  Allowed.  A.  I  received  instructions.  Q.  I  am 
asking  you  if  you  testified?     A.    I  testified. 

Thirteenth.  That  the  court  erred  in  overruling  the 
objection  of  the  defendant  to  the  following  question  pro- 
pounded to  the  plaintiff.  Q.  I  will  ask  you  whether  on 
the  strength  of  that  letter  you  rendered  the  General  Aver- 
age Agency  services?  Mr.  Kiefer.  We  object  to  that  as 
incompetent.  You  cannot  contradict  the  record  in  the 
other  case.  The  Court.  That  is  one  of  the  questions  I 
will  hear  you  on  finally.  Objection  overruled.  Mr. 
Kiefer.  Exception.  Mr.  Gorham.  We  offier  that  in 
evidence.  And  the  bill  is  offered,  and  admitted  as  plaint- 
iff's exhibits  "22"  and  "23."  (Last  question  read).  A. 
I  did,  and  it  is  detailed  in  that  bill  for  General  Average 
Agency  service,  and  that  alone.     I  first  forwarded  the  bill 
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for  General  Average  Agency,  a  copy  of  which  is  here 
intraduced  as  plaintiif's  exhibit  "22,"  to  the  Averaoje  Ad- 
juster in  San  Francisco,  because  it  was  a  disbursement  on 
tlie  general  average  account  to  be  included  in  the  general 
average  statement,  to  be  collected  from  the  ship,  freight 
and  cargo  interests. 

Fourteenth.  That  the  court  erred  in  overruling  the 
objection  of  the  defendant  to  the  following  question  pro- 
pounded to  the  plaintiff.  Q.  From  whom  had  vou  ex- 
pected to  receive  a  check  in  payment  of  the  bill?  jNIii. 
IviEFER.  Same  objection.  (As  immaterial).  The  Coi^rr. 
Overruled.  Mr.  Kiefer.  Excej)tion.  A.  From  the  in- 
surance underwriters  in  San  Francisco,  through  the  aver- 
age adjusters  in  the  usual  way. 

Fifteenth.  That  the  court  erred  in  overruling  the 
objection  of  the  defendant  to  the  following  question  pro- 
pounded to  the  plaintiff.  Q.  Were  the  acts  whereby  you 
discharged  your  function  as  General  Average  Agent  the 
same  acts  whereby  you  discharged  your  function  as  ship's 
agent  in  the  matters  you  testified  to  this  morning?  JNIr. 
Kiefer.  Objected  to  as  incom])etent  and  immaterial. 
The  Court.  Overruled.  Mr.  Kiefer.  Exception.  The 
Court.  Allowed.  A.  The  acts  were  entirely  different. 
The  general  average  agency  services  referred  to  facts 
occurring  prior  to  the  arrival  of  the  ship  in  Seattle,  and 
the  matters  I  testified  to  this  morning  and  afternoon,  for 
which  I  am  now  claiming  comj^ensation  are  for  services 
rendered  subsequent  to  the  arrival  of  the  vessel  at  Seattle, 
and  concern  matters  occurring  after  the  arrival  of  the 
vessel,  that  is  the  line  of  demarcation.  When  I  brought 
the  first  suit  I  did  not  know  that  the  defendant  corpora- 
tion had  an  agent  upon  whom  service  of  process  could  be 
had  in  the  State  of  Washington.  I  filed  a  complaint 
against  the  Societe  as  a  foreign  corporation.  A  writ  of 
garnishment  was  issued  against  Balfour,  Guthrie  &  Com- 
pany and  served  upon  them.  It  was  admitted  that  a 
complaint  was  filed  and  such  a  writ  of  garnishment  issued 
and  served. 

Sirteenth,  That  the  court  erred  in  overruling  the 
objectif)n  of  the  defendant  to  the  following  question  pro- 
pounded   to   the    plaintiff.      Q.      Do    you    remember   your 
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counsel  advising  you  as  to  the  matter  of  the  necessity  of 
the  court  acquiring  jurisdiction  by  service  upon  de- 
fendant <■  Mr.  Kiefer.  Objected  to.  The  Court.  Over- 
ruled. Mr.  Kiefer.  Exception.  A.  I  was  guided  en- 
tirely by  my  counsel,  I  followed  his  advice  implicitly. 

Seventeenth.  That  the  court  erred  in  overruling  the 
objection  of  the  defendant  to  the  f tallowing  question  pro- 
pounded to  the  plaintiff.  Q.  Did  you  state  to  your  coun- 
sel at  that  time  that  this  corporation  had  an  agent  upon 
whom  service  of  process  could  be  made?  Mr.  Kiefer. 
Same  objection  to  that.  That  clearly  is  improper.  The 
Court.  Overruled.  Mr  Kiefer.  Exception.  The  Court. 
Allowed.  A.  Well,  I  might  have  done  so.  But  I  don't 
understand  the  legal   technicalities   of  these  matters. 

Eighteenth.  That  the  court  erred  in  overruling  the 
objection  of  the  defendant  to  the  testimony  given  by  the 
witness  Gorham  on  behalf  of  the  plaintiff.  Mr.  Kiefer. 
I  want  to  object  to  all  that,  if  the  court  please,  as  irrelevant 
and  immaterial,  and  as  incompetent  to  contradict  this 
record.  The  Court.  Overruled.  Exception.  Allowed. 
The  Witness.  A  general  average  agency  fee  of  a  thou- 
sand dollars;  the  other  a  fee  for  ship's  agency  in  the  sum 
of  ten  thousand  dollars,  as  shown  by  these  exhibits  re- 
spectively; and  that  at  that  time  I  inquired  of  him  whether 
or  not  the  defendant  had  an  agent  upon  whom  service  of 
process  could  be  had.  And  I  was  advised  by  Mr.  Barn- 
aby  after  closel}^  questioning  him,  that  he  did  not  know 
whether  the  person  who  was  acting,  or  had  been  acting 
as  agent  for  the  vessel,  was  in  fact  authorized  to  act  as 
such,  and  was  an  agent  having  the  management  of  the 
defendant's  business,  sufficient  management  to  warrant 
service  of  process  upon  it.  And  then  I  stated  to  plaintiff 
that  if  he  brought  an  action  against  the  company  em- 
bracing both  causes  of  action,  upon  both  statements,  the 
one  thousand  dollar  statement  and  the  ten  thousand  dollar 
statement,  and  served  process  upon  Captain  Jolivet,  it 
might  appear  subsequently  by  Captain  Jolivet's  affidavit 
that  he  was  not  such  an  agent,  or  not  the  agent  of  a  for- 
eign corporation  upon  whom  process  could  be  had.  And 
I  advised  him  to  bring  the  actiin  upon  his  smaller  claim 
and  to  garnishee  Balfour,  Guthrie  &  Company,  if  he  was 
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satisfied  that  any  money  in  their  hands  belonged  to  the 
defeiuhmt  eompanv.  And  I  was  so  instructed  and  brought 
the  suit  for  the  reason  that  after  examination  and  inter- 
roo'ating  my  cl  ent  I  was  not  satisfied  that  we  could  take 
a  chance  in  regard  to  bringing  the  suit  upon  both  claims; 
that  is,  take  a  chance  of  acquiring  jurisdiction  by  service 
of  process  upon  Captain  Jolivet.  And,  after  the  issuance 
of  the  writ  of  garnishment,  and  the  service  of  that  writ 
upon  Balfour,  Guthrie  &  Company,  the  defendant  desiring 
to  draw  down  vxhatever  balance  they  might  have  in  the 
hands  of  Balfour,  Guthrie  &  Company,  came  to  me  and 
requested  me  to  permit  them  to  draw  it  down;  and  I  then 
])re])ared  a  stipulation  which  set  forth  the  fact  that  Ca])- 
tain  Jolivet  was  the  agent  of  this  foreign  corj:)orati on,  and 
that  the  foreign  corporation  was  doing  business  in  the 
State  of  Washington,  And  tlie  present  counsel  for  the 
defendant,  then  counsel  for  the  defendant,  said  to  me 
that  he  had  submitted  that  stiinilation  to  Captain  Jolivet 
and  that  Ca]}tain  Jolivet  had  told  him  that  it  was  correct. 
And,  without  stating  to  counsel  for  defendant  the  purpose 
of  my  including  that  paragraph  of  the  sti])ulation  in  the 
stipulation,  it  was  for  the  purpose  of  securing  a  statement 
u>)on  the  part  of  the  defendant  that  it  was  doing  business 
in  this  state,  and  that  Captain  Jolivet  was  its  agent,  or  that 
it  had  an  agent  here,  for  the  purpose  of  ac(]uiring  juris- 
diction in  a  subsequent  suit  for  the  larger  claim. 

AVherefork,  the  defendant  ])rays  that  said  judgment 
be  reversed  and  the  District  Court  directed  to  dismiss  said 
action  as  prayed  in  the  answer  herein. 

James  Kiefer. 
Attorney  for  Defendant. 

Copy  of  above  assignment  of  error  received,  and  due 
service  of  same  acknowledged  this  7th  day  of  December, 
A.   D.   1916. 

William  H.  Gorham, 

Attorney  for  Plaintiff. 

Indorsed:  Assignment  of  Errors.  Filed  in  the  U.  S. 
District  Court,  Western  Dist.  of  Washinrrton,  Xorth- 
ei-n  Division,  Dee.  7,  1910.  Frank  L.  Crosby,  Clerk. 
By  E.  M.  Eakin,  Deputy. 
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In   the    United    States    District    Court,    for    the    Western 
District  of  Washington,  Northern  Division. 

J.  R.  Barnaby^  Plaintiff,  ] 

vs.  po.  3241 

Societe  Nouvelle  d^Armement,  Defendant.  J 

Supersedeas  Bond. 

Know  All  Men  By  These  Presents,  that  we,  So- 
ciete Nouvelle  d'Armement,  a  corporation,  the  above 
named  defendant,  as  principal,  and  the  United  States 
Fidelity  &  Guaranty  Company,  a  body  corporate,  dul}^ 
incorporated  under  the  Laws  of  the  State  of  Maryland, 
and  authorized  to  transact  the  business  of  surety  in  the 
State  of  Washington,  as  surety,  are  held  and  lirmly  bound 
unto  J.  R.  Barnaby,  the  above  named  plaintiff,  in  the  sum 
of  six  thousand  ($6,000.00)  dollars,  to  be  paid  to  said 
2)laintiff,  his  executors,  administrators  and  assions,  for 
which  payment  well  and  truly  to  be  made,  we  bind  our- 
selves, our  and  each  of  our  successors  and  assio^ns  jointly 
and  severally  by  these  presents. 

Sealed  with  our  seals  and  dated  this  7th  day  of  De- 
cember, 1916. 

The  condition  of  the  above  obligation  is  such  that 
whereas  in  the  above  court  and  cause,  final  judgment 
was  rendered  against  the  said  defendant  and  in  favor  of 
plaintiff  in  the  sum  of  five  thousand  thirty-three  dollars 
and  thirty-three  cents  ($5,033.33)  with  plaintiff's  costs  and 
disbursements;  and 

Whereas,  the  said  defendant  has  obtained  from  said 
court  a  writ  of  error  to  reverse  the  judgment  in  said  ac- 
tion and  a  citation  directed  to  the  plaintiff  is  about  to  be 
issued  citing  and  admonishing  him  to  be  and  a])pear  in  the 
United  States  Circuit  Court  of  Appeals,  for  the  Ninth 
circuit,  to  be  held  at  San  Francisco,  in  the  State  of  Cali- 
fornia : 

Now,  Therefore,  if  the  said  defendant,  Societe  Nou- 
velle d'Armement,  a  corporation,  shall  prosecute  the  said 
writ  of  error  to  effect,  and  shall  answer  all  damaa^es  and 
costs  that  may  be  awarded  against  it  if  it  fails  to  make  its 
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plea  good,  then  the  above  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  effect. 

SOCIETE      NOITVELLE      d'ARMEMENT, 

By  James  Kiefer, 
(Seal)  Its  Attorney, 

United  States  Fidelity  and  Guaranty  Co.  By  John 
C.  IVIcCollister,  Attorney  in  Fact. 

The  sufficiency  of  the  surety  on  the  foregoing  bond 
approved  by  me  on  this  7th  day  of  December,  1916. 

Jeremiah  Neterer, 
Judge  of  Said  Court. 

Copy  of  within  Supersedeas  Bond  received,  and  due 
service  of  same  acknowledged  this  7th  day  of  December, 
1910. 

William  H.  Gorham, 

O.   K.  as  to  amount  of  surety.     William  H.  Gorham, 
December  7,  1916. 
Attorney  for  Plaintiff. 

Indorsed:  Supersedeas  Bond.  Filed  in  the  U.  S. 
District  Court,  Western  District  of  Washington,  North- 
ern Division,  Dec.  7,  1916.  Frank  L.  Crosby,  Clerk.  By 
Ed  jM.  Lakin,  Deput5\ 

In    the    United    States    District    Court,    for    the    Western 
District  of  AVashington,  Xorthern  Division. 

J.  II.   Barxaby,  Plaintiff,  1 

vs.  ySlo.  3241 

SociETE  NouvELLE  d'Armement^  Defendant.  J 

Order  Directing  the  Clerk  to  Transmit  Original  ExJiibits. 

In  this  cause  upon  stipulation  of  the  parties,  and  it  ap- 
])earing  to  the  court  to  be  a  proper  case  therefor,  it  is  by 
the  court  ORDERED,  that  the  clerk  do  transmit  to  the 
clerk  of  the  Appellate  Court  the  original  exhibits  offered 
and  filed  by  the  parties  upon  the  trial  of  this  cause. 
Done  in  open  court  December  11,  1916. 

Jeremiah  Xeterer. 

Judge. 


74  Societe  Nouvelle  d'Armement 

Indorsed :  Order  Directing  the  Clerk  to  Transmit  Orig- 
inal Exhibits.  Filed  in  the  U.  S.  District  Court,  Western 
District  of  Washington,  Northern  Division,  Dec.  11,  1916, 
Frank  L.  Crosby,  Clerk.     By  Ed  ^I.  Lakin,  Deputy. 


1 

United  States  of  America  \ss. 

The  President  of  the  United  States  of  America  to  the 
Judffes  of  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Division, 
Greeting: 

Because  in  the  record  and  proceedings,  as  also  in  the 
rendition  of  the  judgment  of  the  plea  which  is  in  the  said 
District  Court  before  you,  or  some  of  you,  between  J.  R. 
Barnaby,  plaintiff,  and  Societe  Nouvelle  d'Armement,  a 
corporation,  defendant,  a  manifest  error  hath  ha])pened,  to 
the  great  damage  of  the  said  Societe  Nouvelle  d'Armement, 
a  corporation,  defendant,  as  is  said  and  appears  by  the  com- 
plaint, we  being  willing  that  such  error,  if  any  hath  been, 
should  be  duly  corrected  and  full  and  speedy  justice  done 
to  the  party  aforesaid,  in  this  behalf,  do  command  you,  if 
any  judgment  be  therein  given,  that  then,  under  your  seal, 
distinctly  and  openly,  you  send  the  record  and  ])roceedings 
aforesaid,  with  all  things  concerning  the  same,  to  the  Jus- 
tice of  the  United  States  Circuit  of  Appeals  for  the  Ninth 
Circuit,  at  the  courtrooms  of  the  said  court  in  the  city  of 
San  Francisco,  in  the  State  of  California,  together  with  this 
writ,  so  that  you  have  the  same  before  the  justice  aforesaid, 
on  the  6th  day  of  January,  1917,  that  the  record  and  pro- 
ceedings aforesaid,  being  inspected,  the  said  justice  of  the 
said  Circuit  Court  of  Appeals  may  cause  further  to  be 
done  therein  to  correct  that  error,  what  of  right  and  ac- 
cording to  the  law  and  custom  of  the  United  States  ought 
to  be  done. 

Witness,  the  Honorable  Edward  D.  White,  Chief 
Justice  of  the  Supreme  Court  of  the  United  States,  this 
7th  day  of  December,  in  the  year  of  our  Lord  one  thousand 
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nine   hundred   and   sixteen,   and   the   Independence   of   the 
United  States  the  one  hundred  and  forty-first. 

(Seal)  Frank  L.  Crosby. 

Clerk  of  Said  District  Court  of  the  United  States,  for  the 
Western  District  of  Washington. 

The  foregoing  writ  is  hereby  allowed. 

Jeremiah  Neterer, 

United  States  District  \Judge,  for  the  Western  District  of 
Washington. 

Copy  of  within  writ  of  error  received  and  due  service 
of  same  acknowledged  this  7th  day  of  December,  1910. 

William  H.  Gorham. 

Attorney  for  Plaintiff. 

Indorsed:  No.  3241.  In  the  United  States  District 
Court,  for  the  Western  District  of  Washington,  North- 
ern Division,  J.  R.  Barnaby,  Plaintiff,  vs.  Societe  Nou- 
velle  d'Armement,  Defendant.  Writ  of  Error.  Filed  in 
the  U.  S.  District  Court,  Western  District  of  Washington, 
Northern  Division,  Dec.  7,  1916.  Frank  L.  Crosby,  Clerk. 
By  Ed  ]M.  Lakin,  Deputy, 

In    the    Ignited    States    District    Court,    for    the    Western 
District  of  Washington,  Northern  Division. 

J.  R.  Barnaby,  Plaintiff,  1 

r^.  J-No.  3241 

Societe  Nouvelle  d^Armement,  Defendant.  J 

Citation. 


>ss. 


United  States  of  America, 
To  J.  R.  Barnaby, 

Greeting  : 

You  are  hereby  cited  and  admonished  to  be  and  appear 
at  a  term  of  the  United  States  Circuit  Court  of  Ap])eals, 
for  the  Ninth  Circuit,  to  be  holden  in  the  city  of  San  Fran- 
cisco, State  of  California,  on  the  6th  day  of  January,  1917, 
pursuant  to  a  writ  of  error  filed  in  the  clerk's  office  of  the 
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District  Court  of  the  United  States,  for  the  Western  Dis- 
trict of  Washington,  Northern  Division,  wherein  Societe 
Nouvelle  d'Armement,  a  corj)oration,  is  plaintiff  in  error, 
and  you  are  defendant  in  error,  to  show  cause,  if  any  there 
be,  why  the  judgment  in  the  said  writ  of  error  mentioned 
should  not  be  corrected,  and  speedy  justice  should  not  be 
done  to  the  parties  in  that  behalf. 

Dated  the  7th  day  of  December,  1916. 

(Seal)  Jeremiah  Neterer, 

United  States  District  Judge  for  the  Western  District  of 
Washington. 

Attest:  Frank  L.   Crosby. 

Clerk  of  Said  United  States  District  Court  for  the  West- 
ern District  of  Washington. 

By 

Dejjuty. 

We  hereby,  this  7th  day  of  December,  1916,  acknowl- 
edge service  of  the  foregoing  Citation  at  the  City  of  Seat- 
tle, Washington. 

William  H.  Gorham. 
Attorney  for  said  J.  R.  Barnaby. 

Received  copy  of  the  foregoing  Citation  lodged  with 
me  for  defendant  in  error  this  7th  day  of  December,  1916. 

Frank  L.  Crosby, 
Clerk  of  Said  United  States  District  Court. 

Indorsed:  No.  3241.  In  the  United  States  District 
Court,  for  the  Western  District  of  Washington,  Northern 
Division,  J.  R.  Barnaby,  Plaintiff,  vs.  Societe  Nouvelle 
d'Armement,  Defendant.  Citation.  Filed  in  the  U.  S. 
District  Court,  Western  District  of  Washinsfton,  Northern 
Division,  Dec.  7,  1916.  Frank  L.  Crosby,  Clerk.  By  Ed 
M.  Lakin,  Deputy.  James  Kiefer  for  i)efendant.  Suite 
327  Colman  Bldg",  Seattle. 
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In    the    United    States    District    Court,    for    the    Western 
District  of  Washington,  Northern  Division. 

J.   R.   Barnaby,  Plaintiff,  1 

vs.  INo.  3241 

SociETE  NouvELLE  d'Armement,  Defendant.] 

Praecipe  for  Printing. 

To  The  Clerk  of  The  Above  Entitled  Court: 

You  will  please  have  printed  under  the  statute,  and 
when  printed  certify  as  the  record  of  this  cause,  the  follow- 
ing papers:  Complaint,  summons  and  return,  answer,  re- 
ply, sti})ulation  waiving  jury  trial,  o})inion  of  the  trial 
court,  finding,  judgment,  petition  for  new  trial,  order  deny- 
ing petition  for  new  trial,  petition  for  writ  of  error,  order 
granting  writ  of  error,  writ  of  error  "original  only,"  as- 
signments of  error,  citation  "original  only,  "  hill  of  excep- 
tions, and   supersedeas   hond,  this  praecipe. 

James  Kiefer, 
Attorney  for  Defendant,  and  Plaintiff  in  Error. 

Copy  of  within  Praecipe  received  and  service  of  same 
acknowledged  this  11th  day  of  December,  1916. 

William  H.  Gorham, 

Attorney  for  Plaintiff. 

Indorsed:  Praecipe  for  Printing.  Filed  in  the  U.  S. 
District  Court,  Western  District  of  Washington,  Northern 
Division,  Dec.  11,  1916.  Frank  L.  Crosby,  Clerk.  By  Ed 
M.  Lakin,  Deputy. 

In  the  District  Court  of  the  United  States  for  the  Western 
District  of  Washington,  Northern  Division. 

J.  R.  Barnaby,  Plaintiff,  1 

vs.  No.  3241 

SociETE  NouvELLE  d'Armement,  Defendant.  J 

Certificate  of  Clerk  U.  S,  District  Court  to  Transcript  of 

Record. 

United  States  of  America, 

Western  District  of  Washington,  [    * 

I,  Frank  L.  Crosby,  Clerk  of  the  United  States  District 
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Court,  Western  District  of  Washington,  do  hereby  certify 
ihe  foregoing  77  printed  pages,  numbered  from  1  to 
77,  inclusive,  to  be  a  full,  true,  correct  and  complete 
copy  of  so  much  of  the  record,  papers  and  other  proceed- 
ings in  the  above  entitled  cause,  as  are  necessary  to  the  hear- 
ing of  said  cause  on  Writ  of  Error  therein  in  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  and 
as  is  stipulated  for  by  counsel  of  record  herein,  as  the  same 
remain  of  record  and  on  file  in  the  office  of  the  clerk  of  said 
District  Court,  and  that  the  same  constitute  the  record  on 
return  to  said  Writ  of  Error  herein  from  the  judgment  of 
said  United  States  District  Court  for  the  Western  District 
of  Washington  to  the  United  States  Circuit  Coui-t  of  Ap- 
peals for  the  Ninth  Circuit. 

I  further  certify  the  following  to  be  a  full,  true  and 
correct  statement  of  all  expenses,  costs,  fees  and  charges 
incurred  and  paid  in  my  office  by  or  on  behalf  of  the 
Plaintiff  in  Error  for  making  record,  certificate  or  return 
to  the  United  States  Circuit  Court  of  Ap])eals  for  the 
Ninth  Circuit  in  the  above  entitled  cause,  to-wit: 


Clerk's  fee  (Sec.  828  R.  S.  U.  S.),  for  making  record, 

certificate  or  return,  305  folios  at  15c $45.75 

Certificate  of  Clerk  to  transcript  of  record,  4  folios 

at    15c    60 

Seal    to   said    Certificate 20 

Certificate  of  Clerk  to  original  exhibits,  3  folios  at  15c       .45 

Seal  to  said  Certificate 20 


Total  $47.20 

I  hereby  certify  that  the  above  cost  for  preparing  and 
certifying  record  amounting  to  $47.20,  has  been  paid  to  me 
by  James  Kiefer,  Esq.,  attorney  for  Plaintiff  in  Error. 

I  further  certify  that  I  hereto  attach  and  herewith  trans- 
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mit  the  original  Writ  of  Error  and  original  Citation  issued 
in  this  cause. 

In  Witness  Whereof  I  have  hereto  set  my  hand  and 
affixed  the  seal  of  said  District  Court  at  Seattle,  in  said  dis- 
trict, this  2nd  day  of  January,  1917. 

Frank  L.  Crosby, 
(Seal)  Clerk  U.  S.  District  Court. 
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SOCIETE    NOUVELLE    d'ARMEMENT, 

Plaintiff  in   Error. 


vs, 
J.  R.  BARNABY, 


Defendant  in  Error 


Upon  Writ  of  Error  to  the  United  States  District  Court  for  the 
Western  District  of  Washington,  Northern  Division. 


Irtrf  0f  Patnltff  3ln  Errnr 


In   the  United   States   Circuit   Court   of  Appeals   for  the 

Ninth  Circuit. 


SOCIETE    NOUVEIXE    d'ARMEMENT, 

Plaintiff  in  Error. 
vs. 
J.   R.   Barnaby,   Defendant   in   Error. 


No.  2914 


Upon  Writ  of  Error  to  the  United  States  District  Court 
for  the  Western   District  of  Washington, 
Northern   Division. 

BRIEF    OF    PLAINTIFF    IN    ERROR. 

STATEMENT   OF   CASE. 

This  action  was  instituted  February  9,  1916,  by  the 
defendant  in  error  to  recover  for  alleged  services  as  a 
ship's  broker,  between  the  29th  day  of  October,  1910,  and 
the  6th  day  of  June,  1912,  in  the  State  of  Washington, 
and  in  the  Province  of  British  Columbia,  Canada,  alleg- 
ed to  have  been  rendered  to  defendant  at  its  instance  and 
request,  in  writing.  The  reasonable  value  of  said  ser- 
vices is  alleged  to  be  the  sum  of  Five  Thousand  ($5000.00) 
Dollars. 

In  the  second  paragraph  of  the  complaint  it  was  al- 
leged that  the  defendant  was  a  corporation,  organized  and 
existing  under  the  laws  of  the  Republic  of  France,  and 
for  more  than  three  years  last  past  had  maintained  and 
was  maintaining  a  general  agent  at  Seattle,  Washington, 
for  the  more  convenient  transaction  of  its  business  in  said 
State;  and  had  maintained  and  was  then  maintaining  a 
line  of  vessels,  plying  with  reasonable  regularity  in  the 
carrying  trade  between  the  ports  of  the  state  of  Wash- 
ington and  foreign  ports,  importing  and  exporting  general 
cargoes.  This  allegation  of  the  complaint  was  admitted 
by  the  answer.      (Record  p.   1). 

The  answer  of  the  defendant,  a  corporation,  under 
the  laws  of  France,  denied  the  a'.letrations  as  to  the  ser- 
vices, except  that  it  was  admitted  that  the  plaintiff,  at  the 
request  of  defendant,  ]:erformed  certain  services  in  regard 
to  ship's  business  at  about  the  times  mentioned  in  plain- 
tiff's complaint. 


For  a  first  affirmative  defense  it  was  set  up  in  the 
answer  that  on  October  22nd,  1914,  plaintiff  herein  began 
a  cause  in  the  Superior  Court  of  King  County,  Washing- 
ton, for  the  same  cause  of  action,  for  the  same  services 
and  upon  the  same  contract  pleaded  and  rehed  upon  by 
the  plaintiff  in  this  cause,  and  covering  the  same  transac- 
tions, and  it  was  further  alleged  that  defendant  appeared 
and  joined  issue  in  the  cause  in  the  Superior  Court  and 
that  judgment  was  entered  therein  in  favor  of  the  plaintiff 
and  against  defendant  in  the  sum  of  $1081.00  on  May 
18th,  1915,  and  plaintiff's  costs,  and  that  said  judgment 
was  thereafter  fully  paid  and  satisfied  by  the  defendant. 
For  a  second  affirmative  defense,  defendant  set  up  the 
statute  of  limitations  of  the  State  of  Washington,  namely, 
that  the  action  had  not  been  begun  or  commenced  within 
three  years  after  the  rendition  of  the  services  sued  for. 
(Record  p.  3  and  4.) 

The  plaintiff  by  reply  denied  all  the  affirmative  al- 
legations of  the  answer.      (Record   p.   5.) 

There  was  a  written  stipulation  waiving  trial  by 
jury.      (Record   p.   6). 

Upon  the  calling  of  the  case  for  trial,  on  July  14th, 
1916,  counsel  for  plaintiff  moved  to  amend  the  complaint 
in  the  4th  paragraph  by  erasing  the  words  "ship's 
broker"  and  inserting  in  lieu  thereof  "ship's  agent." 
Upon  objection  made  by  counsel  for  defendant,  it  was 
stipulated  by  counsel  for  plaintiff,  in  open  court,  that  the 
services  sued  for  in  the  case  in  the  Superior  Court,  re- 
ferred to  and  set  up  in  defendant's  answer,  were  rendered 
as  a  "ship's  agent,"  and  that  for  the  purposes  of  defend- 
ant's plea  of  former  recovery,  the  term  "ship's  broker" 
used  in  the  complaint  in  the  Superior  Court,  and  the 
term  "ship's  agent,"  in  this  cause  after  amendment  should 
be  held  to  mean  the  same  thing  and  should  not  prejudice 
defendant's  plea  of  former  recovery,  and  that  such  plead- 
ing of  former  recovery  or  res  judicata  should  have  the 
same  effect  as  though  there  had  been  no  amendment,  and 
thereupon  the  amendment  was  allowed.      (Record  p.  23). 

Counsel    for    plaintiff    thereupon    made    an    opening 
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statement  to  the  Court,  embodying  among  other  things, 
the  statement  that  plaintiff  rehed  upon  certain  letters  as 
evidencing  the  contract  of  employment,  but  containing  no 
direct  promise  of  compensation  for  the  services,  and  men- 
tioning no  sum  agreed  to  be  paid  plaintiff;  and  that  parol 
evidence  woidd  be  off'ered  of  the  reasonable  value  of  the 
services  alleged  to  have  been  rendered  by  plaintiff. 

Counsel  for  defendant  objected  to  the  introduction 
of  any  evidence  in  support  of  the  complaint,  for  the  reason 
that  it  was  apparent  from  the  record  that  the  action  is 
barred  by  the  statute  of  limitations  of  the  State  of  Wash- 
ington, and  that  it  is  apparent  on  the  face  of  the  com- 
plaint. 

After  argument  the  Court  declined  to  rule,  reserving 
the  question  for  consideration  on  the  final  argument;  and 
it  was  thereupon  agreed  between  counsel  in  open  court 
that  all  of  plaintiff's  evidence  should  go  in,  subject  to 
this  objection,  and  that  defendant  should  not  waive  it  by 
offering  testimony  in  its  own  behalf.  (Record  p.  23 
and  24). 

Evidence  was  introduced  by  the  testimony  of  plain- 
tiff as  to  the  character  and  extent  of  the  alleged  services; 
a  number  of  written  exhibits  were  introduced,  and  parol 
evidence  was  offered,  both  by  the  plaintiff's  testimony  and 
that  of  other  vitnesscs  of  the  value  of  the  services.  De- 
fendant offered  testimony  of  the  value  of  the  services. 
Counsel  for  plaintiff  insisted  upon  his  right  to  judgment 
under  all  the  evidence,  and  counsel  for  defendant  insisted 
that  his  objection  to  the  admission  of  any  evidence  in  sup- 
port of  the  complaint  must  be  sustained;  and  that  in  any 
event,  defendant  was  entitled  to  a  judgment  of  dismissal, 
under  all  the  evidence.  After  argument  the  court  took 
the  case  under  advisement,  written  briefs  to  be  furnished 
by  counsel  on  both  sides.  Thereafter  the  Court  filed  a 
memorandum  decision  or  o])inion  for  the  ])laintiff  in  the 
sum  of  Four  Thousand  ($4000.00)  Dollars.  (Record 
p.  7  to  14). 

A  general  finding  was  made  for  the  ])laintiff,  to 
which  defendant  exce])te(l,  and  judgment  was  entered 
thereon.      (Record   p.    14,   1,3   and   16). 


A  petition  for  new  trial  was  filed  according  to  rule, 
and  it  was  denied,  and  exception  saved.  ^Record  p.  16 
to  20). 

This  Writ  of  Error  was  thereupon  sued  out. 

SPECIFICATIONS    OF   ERROR. 

First:  The  judgment  was  erroneous  because  it  ad- 
judges that  the  said  plaintiff  shall  recover  the  sum  of  five 
thousand  thirty-three  dollars  and  thirty-three  cents 
($5,033.33)    against  the  said  defendant. 

Second.  Because  it  adjudges  that  the  said  plaintiff 
shall  recover  of  and  from  the  defendant  any  sum. 

Third.  Because  the  evidence  was  insufficient  to  sup- 
port or  justify  the  finding  and  judgment  rendered  in  said 
cause  on  the  2nd  day  of  October,  1916. 

Fourth.  Because  the  court  erred  in  overruling  the 
objection  of  the  defendant  to  the  reception  or  introduc- 
tion of  any  evidence  to  support  plaintiff's  complaint. 

Fifth.  Because  the  evidence  upon  the  trial  of  said 
cause  shows  that  the  plaintiff's  cause  of  action  was  barred 
at  the  time  of  the  commencement  of  this  action  by  the 
statute  of  limitations  of  the   State  of  Washington.. 

Sixth.  Because  the  undisputed  evidence  in  the  case 
shows  that  the  cause  of  action  set  up  in  plaintiff's  com- 
plaint herein  was  merged  in  and  barred  by  the  judgment 
entered  in  the  Superior  Court  of  King  County,  Wash- 
ington, in  cause  No.  104,397,  of  the  files  of  said  Court 
as  shown  by  defendant's  exhibit  "A"  introduced  herein. 

Seventh.  Because  the  undisputed  evidence  in  the 
case  shows  that  the  plaintiff  recovered,  or  ought  to,  or 
should  have  recovered,  and  would  in  law  recover  all  of  his 
claims  and  demands  against  this  defendant  for  which  he 
has  herein  sued,  in  that  certain  action  in  the  Superior 
Court  of  King  County,  Washington,  wherein  the  plaintiff 
herein  is  plaintiff  and  the  defendant  herein  is  defendant, 
being  No.  104,397  of  the  files  of  said  Superior  Court,  as 
shown  by  defendant's  exhibit  "A"  introduced  in  evidence 
herein  on  the  trial. 


Eighth.  That  the  court  erred  in  overriihn^  the  ob- 
jection of  the  defendant  to  the  following  question  pro- 
pounded to  the  witness:  Gordon  Stewart  Currie. 
Q.  What  in  your  opinion  would  be  the  reasonable  value 
of  the  services  detailed  by  Mr.  Barnaby  to  the  French 
Societe^  Mr.  Kiefer.  I  object  to  that.  He  has  not 
shown  himself  qualified  to  answer  that  question.  He  has 
not  shown  that  he  was  engaged  in  or  had  any  knowledge 
of  similar  cases.  The  Court.  Overruled.  Mr.  Kiefer. 
Exception.  The  Court.  Allowed.  A.  On  the  evidence 
I  have  heard  INIr.  Barnaby  give,  I  would  say  between  six 
and  seven  thousand  dollars. 

Ninth.  That  the  court  erred  in  overruling  the  objec- 
tion of  the  defendant  to  the  following  question  propounded 
to  the  witness:  Q.  State  what  is  the  relative  value  of  like 
services  in  England  and  British  Columbia  and  in  Seattle 
— for  services  of  this  character.  Mr.  Kiefer.  I  object 
to  that  as  irrelevant  and  immaterial.  The  Court.  Objec- 
tion overruled.  IVIr.  Kiefer.  Exception.  The  Court. 
Allowed.  Q.  Would  they  be  higher  or  lower  or  practi- 
cally the  same?  A.  Much  higher.  I  should  say  in  the 
ratio  of  two  and  a  half  to  one. 

Tenth.  That  the  court  erred  in  overruling  the  objec- 
tion of  the  defendant  to  the  following  question  propounded 
to  the  witness:  J.  R.  Barnaby.  Shown  bill,  Plaintiff's 
Exhibit  "21,"  and  says  I  received  this  from  the  owners  of 
the  Societe,  and  that  is  the  amount  they  paid  their  brokers 
in  London  on  the  collision.  Mr.  Kiefer.  Object  to  that 
as  irrelevant.  The  Court.  Overruled.  Mr.  Kiefer. 
Exception.      The    Court.     Allowed. 

Eleventh.  That  the  court  erred  in  overruling  the  ob- 
jection of  the  defendant  to  the  following  question  pro- 
pounded to  the  plaintiff:  Q.  I  will  ask  you  if  at  that  trial 
you  testified  in  support  of  compensation  for  any  services 
other  than  that  involve]  in  the  General  yVgency.  JNIr.  Kie- 
fer: I  object  to  that  as  incom])etent,  irrelevant  and  immate- 
rial. The  Court:  Same  ruling.  Mr.  Kiefer:  Exception. 
The  Court:    Allowed.     A.     Most  certainly  not. 

Twelfth.    That  the  court  erred  in  overruling  the  objec- 
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tion  of  the  defendant  to  the  following  question  propounded 
to  the  plaintiff.  Q.  Did  you  or  did  you  not  testify 
in  that  case  relative  to  the  receiving  or  not  receiving 
instructions  to  render  General  Average  Agency  service? 
A.  I  would  like  to  have  that  question  again.  (Question 
read).  Mr.  Kiefer.  I  ohject  to  that  on  the  same  grounds. 
The  Court.  Overruled.  Mr.  Kiefer.  Exception.  The 
Court.  Allowed.  A.  I  received  instructions.  Q.  I  am 
asking  you  if  you  testified.     A.    I  testified. 

Thirteenth.  That  the  court  erred  in  overruling  the 
objection  of  the  defendant  to  the  following  question  pro- 
pounded to  the  plaintiff:  Q.  I  will  ask  you  whether  on 
the  strength  of  that  letter  you  rendered  the  General  Aver- 
age Agency  services?  Mr.  Kiefer.  We  object  to  that  as 
incompetent.  You  cannot  contradict  the  record  in  the 
case.  The  Court.  That  is  one  of  the  questions  I  will 
hear  you  on  finally.  Objection  overruled.  Mr.  Kiefer. 
Exception.  Mr.  Gorham.  We  offer  that  in  evidence. 
And  the  bill  is  offered,  and  admitted  as  plaintiff''s  exhib- 
its "22"  and  "23."  (Last  question  read).  A.  I  did,  and 
it  is  detailed  in  that  bill  for  General  Average  Agency  ser- 
vice, and  that  alone.  I  first  forwarded  the  bill  for  General 
Average  Agency,  a  copy  of  which  is  here  introduced  as 
plaintiff's  exhibit  "22,"  to  the  Average  Adjuster  in  San 
Francisco,  because  it  was  a  disbursement  on  the  general 
average  account  to  be  included  in  the  general  average 
statement,  to  be  collected  from  the  ship,  freight  and  cargo 
interests. 

Fourteenth.  That  the  court  erred  in  overruling  the 
objection  of  the  defendant  to  the  following  question  pro- 
.pounded  to  the  plaintiff.  Q.  From  whom  had  you  ex- 
pected to  receive  a  check  in  payment  of  the  bill?  Mr. 
Kiefer.  Same  objection.  (As  immaterial).  The  Court. 
Overruled.  Mr.  Kiefer.  Exception.  A.  From  the  in- 
surance underwriters  in  San  Francisco,  through  the  aver- 
age adjusters  in  the  usual  way. 

Fifteenth.  That  the  court  erred  in  overruling  the  ob- 
jection of  the  defendant  to  the  following  question  pro- 
pounded to  the  plaintiff.  Q.  Were  the  acts  whereby  you 
discharged  your  function  as  General   Average  Agent  the 


same  acts  whereby  you  discharged  your  function  as  ship's 
agent  in  the  matters  you  testified  to  this  morning?  jNIr. 
KiEFEK.  Objected  to  as  incompetent  and  immaterial. 
The  Court.  Overruled,  Mr.  Kieier.  Exception.  The 
Court.  Allowed.  A.  The  acts  were  entirely  dift'erent.  The 
general  average  agency  services  referred  to  facts  occurring 
prior  to  the  arrival  of  the  ship  in  Seattle,  and  the  matters 
I  testified  to  this  morning  and  afternoon,  for  which  I  am 
now  claiming  compensation  are  for  services  rendered  sub- 
sequent to  the  arrival  of  the  vessel  at  Seattle,  and  concern 
matters  occurring  after  the  arrival  of  the  vessel,  that  is  the 
line  of  demarcation.  When  1  brought  the  first  suit  I  did 
not  know  that  the  defendant  cor]jtoration  had  an  agent 
upon  whom  service  of  process  could  be  had  in  the  State 
of  Washington.  I  filed  a  complaint  against  the  Societe 
as  a  foreign  corporation.  A  writ  of  garnishment  was  is- 
sued against  Balfour,  Guthrie  &  Company  and  served 
upon  them.  It  was  admitted  that  a  complaint  was  filed 
and  such  writ  of  garnishment  issued  and  served. 

Sixteenth.  That  the  court  erred  in  overruling  the  ob- 
jection of  the  defendant  to  the  following  question  pro- 
pounded to  the  plaintiff.  Q.  Do  you  remember  your  coun- 
sel advising  you  as  to  the  matter  of  the  necessity  of  the 
court  acquiring  jurisdiction  by  service  upon  defendant? 
INIr.  Kiefer.  Objected  to.  The  Court.  Overruled.  ^Ir. 
KiEFER.  Exception.  A.  I  was  guided  entirely  by  my 
counsel.     I  followed  his  advice  implicitly. 

Seventeenth.  That  the  coiu-t  erred  in  overruling  the 
objection  of  the  defendant  to  the  following  question  pro- 
pounded to  the  ])laintiff.  Q.  Did  you  state  to  your  coun- 
sel at  that  time  that  this  cor])oration  had  an  agent  upon 
whom  service  of  process  could  be  made?  INIr.  Kiefer. 
Same  objection  to  that.  That  clearly  is  im])ro]:)er.  The 
Court.  Overruled.  Mr.  Kiefer:  Exception.  Tpie 
Court.  Allowed.  A.  Well,  I  might  have  done  so.  But 
I  don't  understand  the  legal  technicalities  of  these  mat- 
ters. 

Eighteenth.  That  the  court  erred  in  overruling  the 
objection  of  the  defendant  to  the  testimony  given  by  the 
witness  Gorham  on  behalf  of  the  plaintiff.  ^1r.  Kiefer. 
I  want  to  object  to  all  that,  if  the  court  please,  as  irrele- 


vant  and  immaterial,  and  as  incompetent  to  contradict  this 
record.  The  Court.  Overruled.  Exception.  Allowed. 
The  Witness.  A  general  average  agency  fee  of  a  thou- 
sand dollars;  the  other  a  fee  for  ship's  agency  in  the  sum 
of  ten  thousand  dollars,  as  shown  by  these  exhibits  re- 
spectively; and  that  at  that  time  I  inquired  of  him  whether 
or  not  the  defendant  had  an  agent  upon  Vv^hom  service  of 
process  could  be  had.  And  I  was  advised  by  Mr.  Barnaby 
after  closely  questioning  him,  that  he  did  not  know 
whether  the  person  who  was  acting,  or  had  been  acting  as 
agent  for  the  vessel,  was  in  fact  authorized  to  act  as  such, 
and  was  an  agent  having  the  management  of  the  defend- 
ant's business,  sufficient  management  to  warrant  service 
of  process  upon  it.  And  then  I  stated  to  plaintiff  that  if 
he  brought  an  action  against  the  company  embracing 
both  causes  of  action,  upon  both  statements,  the  one  thou- 
sand dollar  statement  and  the  ten  thousand  dollar  state- 
ment, and  served  process  upon  Captain  Jolivet,  it  might 
appear  subsequently  by  Captain  Jolivet's  affidavit  that  he  was 
not  such  an  agent,  or  not  the  agent  of  a  foreign  corpora- 
tion upon  whom  process  could  be  had.  And  I  advised  him 
to  bring  the  action  upon  his  smaller  claim  and  to  g;arnishee 
Balfour,  Guthrie  &  Company,  if  he  was  satisfied  that  any 
money  in  their  hands  belonged  to  the  defendant  company. 
And  I  was  so  instructed  and  brought  the  suit  for  the 
reason  that  after  examination  and  interrogating  my  client 
I  was  not  satisfied  that  we  could  take  a  chance  in  regard  to 
bringing  the  suit  upon  both  claims;  tliat  is,  take  a  chance  of 
acquiring  jurisdiction  by  service  of  process  upon  Captain 
Jolivet.  And,  after  the  issuance  of  the  writ  of  garnishment, 
and  the  service  of  that  writ  upon  Balfour,  Guthrie  &  Com- 
.pany,  the  defendant  desiring  to  draw  down  whatever  bal- 
ance they  might  have  in  the  hands  of  Balfour,  Guthrie  & 
Company,  came  to  me  and  requested  me  to  permit  them  to 
draw  it  down;  and  I  then  prepared  a  stipulation  which  set 
forth  the  fact  that  Captain  Jolivet  was  the  agent  of  this 
foreign  corporation,  and  that  the  foreign  corporation  was 
doing  business  in  the  State  of  Washington.  And  the  pres- 
ent counsel  for  the  defendant,  then  counsel  for  the  defend- 
ant, said  to  me  that  he  had  submitted  that  stipulation  to 
Captain  Jolivet  and  that  Captain  Jolivet  had  told  him  that 
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it  was  correct.  And,  without  stating  to  counsel  for  de- 
fendant the  purj)ose  of  my  including  that  paragraph  of  the 
stipulation  in  the  stipulation,  it  was  for  the  purpose  of 
securing  a  statement  upon  the  part  of  the  defendant  that 
it  was  doing  husiness  in  this  State,  and  that  Captain  Joli- 
vet  was  its  agent,  or  that  it  had  an  agent  here,  for  the 
purpose  of  acquiring  jurisdiction  in  a  subsequent  suit  for 
the  larger  claim. 

ARGUMENT. 

We  will  first  consider  our  Fourth  Assignment  of 
Error,  which  is  predicated  upon  the  refusal  of  the  trial 
court  to  sustain  the  objection  of  the  plaintiff  in  error  to 
the  admission  of  any  evidence  to  support  the  complaint. 

The  allegation  of  the  complaint  is  that  the  services 
sued  for  were  rendered  between  October  29th,  1910,  and 
June  6th,  1912,  and  that  they  were  rendered  upon  the  re- 
quest of  the  plaintiff  in  error,  in  writing.  There  is  a  further 
allegation  of  the  reasonable  value  of  the  services.     (Record 

p.  1.) 

When  the  case  was  called  for  trial,  counsel  for  defend- 
ant in  error  made  an  opening  statement  to  the  effect  that 
the  plaintiff'  relied  upon  certain  letters  of  the  defendant  as 
evidencing  the  contract  of  employment,  but  containing  no  di- 
rect promise  of  compensation  for  the  services,  and  mention- 
ing no  sum  agreed  to  be  paid  plaintiff,  and  that  evidence 
would  be  offered  of  the  reasonable  value  of  the  services  alleg- 
ed to  have  been  rendered  by  defendant  in  error.  Thereupon 
counsel  for  ])laintiff  in  error  objected  to  the  admission  of  any 
evidence  in  supj^ort  of  plaintiff's  complaint  for  the  reason 
that  it  aj)pears  from  the  record  as  it  then  stood  and  from 
the  complaint  itself  that  the  action  was  barred  by  the 
statute  of  limitations  of  the  State  of  Washington.  The  trial 
court  after  argument  declined  to  rule  upon  the  objection, 
reserving  the  (question  until  the  close  of  the  case.  It  was 
thereupon  agreed  that  all  of  plaintiff's  evidence  should  be 
subject  to  this  objection,  and  that  defendant  should  not 
waive  its  objection  by  offering  evidence  in  its  own  behalf. 
(Record,  p.  23  and  24.) 

The  trial  court  never  distinctly  passed  upon  this  ques- 
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tion,  but  in  his  memorandum  of  opinion  (Record  pp.  7  to 
10)  treats  the  objection  as  a  demurrer  to  the  evidence  after 
its  reception.  We  submit  that  the  Court  therein  erred. 
This  objection  must  be  considered  strictly  in  the  hght  of 
the  complaint  and  the  opening  statement  of  counsel.  The 
statute  of  the  State  of  Washington  affecting  this  question 
reads  as  follows: 

Within  three  years  "an  action  upon  a  contract  or 
liability,  express  or  implied,  which  is  not  in  writing, 
and  does  not  arise  out  of  any  written  instrument." 

Rem.  &  Bal.  Code,  Sec.  159. 

It  shoidd  be  borne  in  mind  that  the  last  service  was 
rendered  June  6th,  1912,  and  the  action  was  begun  Febru- 
ary 9th,  1916,  so  that  clearly  three  years  had  run  at  the 
time  when  the  action  was  begun. 

The  defendant  in  error  is  clearly  bound  by  the  allega- 
tion in  his  complaint  that  the  plaintiff  in  error,  during  more 
than  three  years  prior  to  the  bringing  of  his  action  was 
maintaining  an  office  and  agency  and  had  a  general  agency 
within  the  territorial  jurisdiction  of  this  court.  This  clear- 
ly appears  from  the  case  of 

Northern  Pacific  Rij.  Co.  vs.  Paine,  119  U.  S.  561; 
30  Law  Ed.  513. 

We  submit  that  the  statute  which  we  have  quoted 
above  is  applicable  to  the  case  at  bar.  It  is  true  that  the 
complaint  alleged  that  the  services  were  rendered  at  the 
written  request  of  the  plaintiff  in  error,  but  coupled  there- 
with is  the  allegation  of  reasonable  value  of  the  services. 

In  the  case  of  Ingalls  vs.  A7igcll,  76  Wash.  692,  the 
Supreme  Court  of  the  State  of  Washington  construed  this 
statute,  and  as  we  view  it  settled  this  question.  That  was 
an  action  to  recover  for  the  value  of  nursery  stock  which 
had  been  delivered  upon  a  written  order  mentioning  no 
price  to  be  paid  for  the  trees.  Oral  testimony  was  resorted 
to  to  show  their  reasonable  value;  and  the  Supreme  Court 
of  the  State  of  Washington,  says: 

"The  written  order  upon  which  an  attempt  was  made 
to  state  a  cause  of  action  did  not  contain  anything  as 
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to  the  price  of  the  trees.  This  was  an  essential  ele- 
ment of  the  contract.  It  would  appear  then,  that  one 
of  the  necessary  terms  not  heing  set  out  in  the  writing, 
in  order  to  establish  the  price,  resort  must  be  made  to 
oral  testimony.  The  contract  would  be  in  part  oral 
and  in  part  written.  The  rule  is  that  a  contract  partly 
in  writing  and  partly  oral  is  an  oral  contract." 

Bishop  on  Contracts,  Sec  164. 

Commissioners  of  Marion   County   vs.   Shipley,   77 
Ind.   553. 

The  State  of  Washington  has  the  usual  statutory  pro- 
vision that  the  period  of  absence  of  a  defendant  from  the 
state  should  not  be  included  in  the  computation  of  time 
necessary  to  the  running  of  the  statute.  It  is  clear,  how- 
ever, that  the  fact  is  that  the  plaintiff  in  error  for  more  than 
three  years  prior  to  the  institution  of  this  action,  and  after 
the  accrual  of  the  cause  of  action,  maintained  an  agency 
within  the  territorial  jurisdiction  of  this  court,  and  had  at 
said  times  an  agent  upon  whom  process  could  be  served, 
the  statute  of  limitations  therefore  ran  in  favor  of  the 
plaintiff'  in  error  during  all  of  this  time. 

Southern  Railway  Co.  vs.  Mayes,  113  Fed.  84; 
Crowder  vs.  Morphy,  61  Wash.  626; 
Use  vs.  Aetna  Indemnity  Co.,  69  Wash.  484; 
Tureott  vs.  Yazoo,  etc.,  Ry.  Co.,  40  L.  R.  A.  768; 
U.  S.  Express  Co.  vs.   Ware,  87  U.  S.  543,  Book 
22  L.  Ed.  422. 

The  defendant  in  error  having  alleged  in  his  complaint 
the  doing  of  business  in  the  state,  and  the  maintenance  of 
an  office  and  an  agency  therein  for  more  than  three  years 
after  the  accrual  of  the  cause  of  action,  and  \)y'\oy  to  the 
beginning  of  this  action,  is  estopped  to  claim  that  the  plaint- 
iff in  error  may  not  plead  the  statute. 

Harrington  vs.  Gordon,  42  Wash.  692; 
Lnmley  vs.  Wabash  Ry.  Co.,  71  Fed.  21. 

The  defendant  in  error  at  the  trial  made  the  contention 
that  the  statute  applicable  to  this  case  is  the  six  years  and 
not  the  three  years  statute.     The  portion  of  the  six  years 
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statute  of  limitations  of  the  State  of  Washington  which 
must  be  invoked  to  aid  the  defendant  in  error  is  Sub- 
Division  2  of  Sec.  157,  Rem.  &  Bal.  Code,  and  reads  as 
follows : 

2.  "An  action  upon  a  contract  in  writing,  or  lia- 
bility, expressed  or  implied,  arising  out  of  a  written 
agreement;" 

We  submit  that  the  construction  of  the  statute  by  the 
Supreme  Court  of  the  State  of  Washington  appearing  in 
the  case  of  Ingalls  vs.  A  ngcll,  supra,  is  controlling  and 
should  be  followed  by  this  Court. 

In  RailKay  Passengers  Association  vs.  Loomis,  32 
N.  E.  424,  it  is  held  that  if  parol  evidence  is  required  to 
help  out  a  written  contract  and  supply  missing  terms,  the 
entire  contract  is  oral. 

In  the  case  of  Grafton  vs.  Cuiinnings,  99  U.  S.  100, 
Book  25,  L.  Ed.  366,  it  is  held  that  if  a  written  contract 
failed  to  contain  all  the  terms  to  make  it  a  valid  and 
enforcible  contract,  and  resort  be  had  to  parol  evidence  to 
supply  such  lack,  the  entire  contract  is  thereby  made  oral. 

The  opinion  of  the  trial  court  shows  that  in  ruling  upon 
this  question  the  court  was  influenced  not  by  the  pleadings 
as  amplified  by  the  opening  statement  of  counsel  for  the 
defendant  in  error  at  the  time  the  objection  was  made,  but 
considered  what  he  conceived  to  be  the  evidence.  (Record 
p.  10). 

The  allegation  of  agency  for  more  than  three  years 
being  admitted  in  the  answer,  the  defendant  in  error  was 
absolutely  bound  thereby  as  we  have  shown  in  the  cases  cited. 

Passing  to  the  evidence,  however,  we  submit  that  there 
is  absolutely  no  evidence  to  sustain  the  view  of  the  trial 
court  u23on  this  question. 

When  Captain  Jolivet,  the  local  agent  of  plaintiff  in 
error,  was  on  the  stand  as  a  witness  for  a  particular  and 
specific  purj)ose,  namely,  to  testify  as  an  expert  as  to  the 
value  of  alleged  services  of  defendant  in  error,  he  was 
cross-examined  by  Mr.  Gorham,  solely  with  a  view  to  show 
his  interest  in  the  controversy;  and  he  then  testified  that 
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he  had  acted  as  the  agent  of  the  plaintiff  in  error  for  three 
years.  (Record  p.  55).  This  was  not  followed  up  to 
show  that  it  was  exactly  three  or  more  than  three  years. 
He  was  testifying  in  the  month  of  July,  1916.  For  aught 
that  api^ears  he  might  have  heen  the  agent  of  the  plaintiff 
in  error  for  three  years  and  ten  or  eleven  months.  It  is  ad- 
mitted that  Captain  Jolivet  succeeded  the  defendant  in 
error.  The  defendant  in  error  stated  that  he  did  nothing 
after  A})ril,  1912;  that  he  was  not  thereafter  the  agent  of 
the  plaintiff  in  error   (Record  p.  56). 

There  was  no  issue  upon  the  question  of  the  plaintiff 
in  error  being  duly  represented  by  an  agent  in  the  City  of 
Seattle,  for  a  period  more  than  sufficient  to  bar  the  cause 
of  action  of  the  defendant  in  error,  if  the  three  years  stat- 
ute applies.  There  being  no  issue  upon  this  question,  and 
the  testimony  having  been  elicited  for  a  specific  purpose, 
namely,  to  affect  the  credibility  of  the  witness,  Jolivet,  by 
showing  his  interest,  the  trial  court  was  clearly  in  error  in 
disposing  of  our  objection  to  the  introduction  of  testimony 
in  the  manner  in  which  he  did.  This  objection  should  have 
been  disposed  of  in  the  light  of  the  record  as  it  stood  at  the 
time  the  o])jection  was  made.  The  defendant  in  error  hav- 
ing made  in  his  complaint  the  allegation  that  he  did,  with 
regard  to  agency,  and  having  served  plaintiff  in  error 
through  its  agent,  we  submit  that  he  is  absolutely  bound 
by  his  allegation  and  procedure.  There  is  nothing  in  the 
record,  therefore,  to  sustain  the  trial  court's  view  that  dur- 
ing a  ])ortion  of  the  three  years  prior  to  the  beginning  of 
this  action,  the  defendant  in  error  w^as  still  the  agent  of  the 
plaintiff  in  error  and  for  that  reason  could  not  bring  his 
action.  He,  himse'f,  ceased  to  be  agent  in  April,  1912 
(Record  p.  .56).  His  successor  was  Captain  Jolivet,  as  is 
admitted.  He  has  alleged  in  his  complaint  that  for  more 
than  three  years  prior  to  the  beginning  of  this  action,  the 
plaintiff  in  error  maintained  an  office  and  agent  in  Seattle. 

Under  the  statutes  of  the  State  of  Washingto!i.  mere 
service  of  the  summons  and  comrilaint  would  not  toll  the 
running  of  the  statute  of  limitations. 

Sec.  167,  Rem.  &  Bal.  Code,  provides: 

"The  limitations  ])rescribed  in  this  act   (Chapter)   shall. 
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apply  to  actions     ...     an  action  shall  be  deemed  com- 
menced when  the  complaint  is  filed." 

Blalock  vs.  Condon,  51  Wash.  604; 
Service  vs.  McMalion,  42  Wash.  452. 

But  it  clearly  appears  from  the  record  as  we  have  shown, 
that  the  defendant  in  error  could  at  all  times  for  more  than 
three  years  prior  to  the  commencement  of  this  action,  have 
obtained  service  upon  the  plaintiff  in  error,  precisely  as  he 
has  done  it  in  this  action,  and  therefore  the  objection  of  the 
plaintiff  in  error  to  the  introduction  of  testimony  to  support 
the  complaint  should  have  been  sustained. 

Defendant  in  error  made  no  offer  or  motion  and  took 
no  order  permitting  any  amendment  of  the  pleadings.  This 
objection  of  the  plaintiff  in  error  to  the  reception  of  evi- 
dence must  therefore  be  considered  upon  the  pleadings  and 
upon  the  opening  statement  of  counsel  made  to  the  court. 
The  objection  made  by  counsel  for  the  plaintiff  in  error 
is  in  accordance  with  the  practice  in  the  courts  of  the  State 
of  Washington. 

Belknap  Glass  Co  vs.  Kellehcr  et  al.,  72  Wash.  529; 
Gladden  vs.  J acohowski,  61  Wash.  242. 

By  our  fifth  assignment  of  error  we  claim  that  the 
judgment  in  this  case  is  erroneous  and  unjust  because  the 
evidence  upon  the  trial  of  said  cause  shows  that  plaintiff's 
cause  of  action  was  barred  at  the  time  of  the  commencement 
of  this  action  by  the  statute  of  limitations  of  the  State  of 
Washington. 

The  defendant  in  error  testified  (Record  p  56),  that 
he  rendered  no  service  after  April,  1912,  although  in  his 
complaint  he  does  allege  that  his  services  were  completed 
June  6th,  1912.  The  case  was  begun  February  9th,  1916. 
The  cause  of  action  accrued  at  the  close  of  the  rendition 
of  the  services. 

Blake  vs.  Pratt,  54  Pac.  806; 

Robinson  vs.  McAfee's  Estate,  26  N.  W.  643; 

City  of  Seattle  vs.  Walker,  87  Wash.  609. 

The  trial  court  appeared  to  think  that  the  agency  of 
the  defendant  in  error  contiimed  up  to  July,   1913.     We 
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have  shown  in  our  argument  upon  the  preceding  point  that 
this  is  incorrect;  neither  can  that  portion  of  the  practice 
act  of  1893,  quoted  hy  the  trial  court  in  his  opinion  at  page 
9  of  the  record,  requiring  service  to  he  made  within  ninety 
days  from  fihng  the  complaint,  have  any  a])])lication.  The 
fact  of  the  service  of  ])rocess  would  not  toll  the  running  of 
the  statute  of  limitations.  As  we  have  shown  by  our  statute 
and  the  cases  cited  in  the  Supreme  Court  of  the  State  of 
Washington,  even  if  service  is  made,  the  statute  continues 
to  run  until  the  complaint  is  filed.  Even  if  it  did  appear 
that  the  defendant  in  error  continued  to  be  the  agent  of  the 
plaintiff  in  error  after  April  or  June,  1912  (as  it  clearly 
does  not),  that  fact  would  not  prevent  him  from  bringing 
suit.  He  could  have  assigned  his  claim  to  some  third  ])arty 
and  service  could  have  been  made  and  the  complaint  filed. 

In  the  case  of  Scliuhach  vs.  Redehheimer's  Ejcecutors, 
158  Pac.  739,  an  executor  having  a  claim  against  the  estate 
which  had  been  rejected  by  his  co-executor,  assigned  the 
same  to  a  third  party,  who  brought  action  against  both 
executors.  Judgment  was  entered  in  the  lower  court  in 
favor  of  defendant  upon  a  demurrer  to  the  complaint.  This 
judgment  was  reversed.  The  Supreme  Court  of  the  State 
of  Washington,  thereby  at  least  impliedly  approves  such 
practice. 

The  legislature  has  provided  certain  exceptions  in  the 
statute  of  limitations.  The  courts  cannot  add  thereto  and 
thereby  graft  upon  the  statute  exceptions  not  made  by  the 
legislature.  Upon  this  point  we  also  cite  the  cases  cited  in 
our  preceding  point. 

The  Cause  of  ^  Let  ion  of  Defendant  In  Error  Merged  In 
and  Barred  hy  His  Former  Recover?/. 

The  plaintiff  in  error  offered  in  evidence,  the  complaint, 
answer,  re])ly,  findinofs  of  fact,  conchisions  of  law,  and  judg- 
ment entered  by  the  Superior  Court  of  King  County,  Wash- 
ington, in  Cause  No.  104397,  wherein  the  parties  were  the 
same  as  in  this  cause,  as  defendant's  exhibit  "A."  In  con- 
nection therewith  it  was  admitted  that  the  judgment  was 
paid  and  fully  satisfied.  The  cf)m])laint  in  that  cause  al- 
leges that  between  November  12th,  1909,  and  January  5th, 
1914,  at  Seattle,  Washington,  and  Vancouver,  B.  C,  plaint- 
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iff  rendered  services  as  a  "ship's  broker,"  to  the  defendant 
at  its  special  instance  and  request. 

The  defendant  appeared  and  answered  in  the  Superior 
Court  and  after  trial  the  court  made  findings  following  the 
complaint  and  entered  judgment  for  Ten  Hundred  and 
eighty-one  ($1081.00)  Dollars  and  costs.  This  judgment 
was  thereafter  paid. 

In  the  case  at  bar  the  allegations  of  the  complaint  origi- 
nally stood  that  between  the  29th  day  of  October,  1910,  and 
the  6th  day  of  June,  1912,  in  the  State  of  Washington,  and 
the  Province  of  British  Columbia,  plaintiff  rendered  services 
as  a  "ship's  broker"  to  the  defendant. 

Upon  the  trial  the  complaint  was  amended  by  erasing 
the  words  "ship's  broker,"  and  inserting  in  lieu  thereof  the 
words  "ship's  agent."  It  was  stipulated  between  counsel 
that  this  amendment  should  not  prejudice  the  defendant's 
plea  of  former  recovery  (Record  p.  23).  And  before  de- 
fendant rested  it  was  again  stipulated  that  the  amendment 
of  the  complaint  in  the  case  should  not  alter  the  force  and 
effect  the  judgment  of  the  Superior  Court  as  a  bar,  if  it 
be  otherwise  a  bar,  and  that  the  term  "ship's  broker"  should 
be  considered  by  the  Court  to  mean  the  same  as  "ship's 
agent"  (Record  p.  56).  It  is  settled  law  that  if  a  plaintiff 
bring  an  action  for  a  portion  of  his  claim,  the  recovery  of 
judgment  for  such  portion  bars  an  action  for  the  remainder 
of  his  claim. 

The  difficulty  is  not  as  to  what  the  law  is  upon  this 
subject,  but  in  its  application.  The  courts  appear  to  be 
agreed  u])on  the  proposition  that  a  man  may  not  split  his 
demand;  the  difficulty  arises  in  distinguishing  between  a 
•single  cause  of  action  and  separate  or  several  causes  of  ac- 
tion. 

We  submit  that  the  trial  court  appears  in  his  opinion 
to  have  overlooked  the  stipulation  of  counsel  with  regard  to 
the  amendment,  the  court  says   (Record  p.  13)  : 

"There  being  no  evidence  as  to  whether  the  services 
for  which  plaintiff  now  seeks  to  recover  were  those  of 
a  broker,  rather  than  a  ship's  agent,  the  precise  point  is 
not  then  in  issue  as  to  whether  such  services  were  those  of 
a  ship's  broker  or  not.      The  term     'ship's   agent'    is 
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broader  than  'ship's  broker.'  The  latter  might  be  in- 
chided  in  the  former,  })ut  not  the  former  in  the  hitter. 
The  services  for  which  claim  is  now  made  being  those 
of  an  agent,  and  there  being  no  evidence  that  they  are 
those  of  a  broker,  the  bm-den  of  establishing  such  fact, 
resting  upon  the  defendant,  has  not  been  upheld." 

The  stipulation  that  the  term  "shijj's  agent"  and 
"ship's  broker"  should  be  held  to  be  synonymous  and  to 
mean  the  same  thing  undoubtedly  cut  off  all  the  evidence 
offered  by  the  defendant  in  error  and  admitted  over  the  ob- 
jection and  exception  of  the  plaintiff  in  error,  as  to  what 
was  testified  to  at  the  trial  of  the  Superior  Court. 

It  would  be  just  as  reasonable  to  admit  parol  evi- 
dence to  show  in  a  suit  on  a  promissory  note  of  the  same 
amount  and  date  as  one  already  in  judgment,  that  the  first 
action  was  in  fact  upon  a  different  note  for  a  different 
amount. 

If  the  demand  of  the  defendant  in  error  be  considered 
as  a  running  account  between  the  defendant  in  error  and 
the  plaintiff  in  error,  then  clearly  the  court  erred.     . 

It  will  be  observed  that  the  period  set  up  in  the  Su- 
perior Court  action  embraces  all  of  the  period  set  up  in  the 
suit  at  bar,  and  the  first  action  is  for  exactly  the  same  kind 
of  services  as  the  services  sued  for  in  the  case  at  bar. 

We  submit  that  this  case  is  controlled  by 

Baird  vs.  U.  S.,  96  U.  S.  430  L.  Ed.,  Book  24,  p 
703. 

In  that  case  a  firm  of  locomotive  builders  brought  suit 
in  the  court  of  claims  against  the  United  States  for  extras 
alleged  to  be  due  under  a  contract  for  the  construction  of 
locomotives  for  the  Government  during  the  Civil  War. 
Recovery  was  had.  Subsequently  another  action  was 
brought  against  the  government  to  recover  different  extras 
not  included  in  the  first  action,  and  it  was  held  that  the 
recovery  in  the  first  was  a  bar  to  the  maintenance  of  the 
second  action. 

An  attorney  was  em])loyed  by  a  ^lortgage  Loan  Com- 
pany to  examine  abstracts,  and  upon  such  examination  to 
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make  certificates  of  title  to  each  abstract,  and  to  render 
other  services.  He  received  an  annual  retainer  for  certain 
services,  and  rendered  bills  from  time  to  time  for  the  ex- 
amination of  abstracts;  his  charges  for  abstract  examina- 
tion being  based  upon  the  amount  of  the  loan.  He  brought 
an  action  to  recover  a  certain  sum,  and  judgment  was  en- 
tered in  his  favor.  He  then  brought  a  second  action  for 
other  and  different  services  which  had  been  rendered  before 
the  commencement  of  the  first  action,  but  not  sued  for 
therein.  The  Mortgage  Company  pleaded  the  judgment  in 
the  first  case  as  a  bar  to  the  second,  and  the  answer  was 
sustained  upon  demurrer  in  an  opinion  by  Judge  Deady. 
According  to  the  printed  report  at  the  end  of  the  opinion 
the  demurrer  was  sustained ;  but  it  is  apparent  from  a  read- 
ing of  the  opinion,  as  well  as  the  report  of  the  succeeding 
case,  that  the  demurrer  was  overruled,  and  that  this  is  merely 
a  misprint. 

Hughes  vs.  Mortgage  Co.  26  Fed.  837. 

To  the  same  effect  is  the  case  of 

Lucas  vs.  LeCompte,  42  111.  303. 

The  services  alleged  to  have  been  rendered  by  the  de- 
fendant in  error  here  closely  approximate  the  services  of  an 
attorney-at-law. 

A  debtor  in  a  large  book  account  gave  several  notes 
maturing  at  different  times,  covering  most  of  the  account, 
although  leaving  a  small  balance.  Two  of  these  notes  had 
matured  and  thereupon  suit  was  brought  upon  the  entire 
account  according  to  the  claim  filed,  but  alleging  a  balance 
equal  to  the  two  overdue  notes,  and  the  small  balance  not 
covered  by  the  notes.  There  was  also  an  indorsement  on  the 
plaintiff's  declaration  to  the  effect  that  the  amount  sued  for 
was  the  two  notes,  and  the  small  balance  of  account.  Judg- 
ment was  taken  for  the  amount  of  the  notes  and  small  bal- 
ance. In  a  subsequent  action  it  was  held  that  the  first  suit 
barred  an  action  for  the  balance  of  the  account. 

Buck  vs.  Wilson,  6  Atl.  97. 

An  action  was  brought  for  damages  for  infringement 
of  patent,  and  resulted  in  judgment.     Subsequently  a  bill  in 
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equity  was  filed  for  an  accounting  for  other  sales  not  em- 
braced in  the  first  suit,  hut  made  ])rior  to  the  bringing  of  the 
first  action.  Held  that  the  judgment  in  the  first  action 
barred  the  bill  in  equity. 

Panoulioas  vs.  National  Equipment  Co.   198   Fed. 
493. 

A  judgment  in  an  action  u])on  a  running  account  is  a  bar 
to  another  action  for  a  part  of  the  account,  although  the  sec- 
ond action  be  for  items  not  included  in  the  first  action,  but  due 
when  the  first  action  was  commenced. 

Borngesser  vs.  Harrison,  78  Amer.  Dec.  757. 

A  contract  was  made  for  the  purchase  of  a  large  quan- 
tity of  lumber  at  a  fixed  price,  deliveries  to  be  made  from 
time  to  time.  Vendor  brought  separate  actions  for  sepa- 
rate and  several  deliveries.  Held  that  this  could  not  be 
done. 

McPhail  vs.  Johnson,  13  S.  E.  799. 

Defendant  occu])ied  plaintiff's  premises  for  a  period 
in  excess  of  two  years  agreeing  to  pay  $37.50  per  month. 
October  31st,  1877,  suit  was  brought  to  recover  for  two 
j^ears  ending  Septem})er  30th,  1877.  November  1st,  1877, 
suit  was  brought  before  a  Justice  of  the  Peace  for  $37.50, 
for  rent  for  the  month  of  October,  1877-  Judgment  was 
obtained  in  the  Justice  of  the  Peace  case  and  was  paid. 
Upon  the  subsequent  trial  of  the  case  first  brought,  it  was 
held  that  the  judgment  in  the  Justice  Court  was  a  bar  to  the 
recovery  of  the  two  years  rent,  as  the  plaintiff  was  bound 
to  include  in  one  action  everything  that  w-as  due. 

Burritt  vs.  Bclfy,   (Conn.)    36  Amer.  Rep.  79. 
See  also 

Meniurer  vs.  Caseij,  15  N.  W.  877,  23  Cyc.  440. 

This  court  should  follow  the  settled  law  of  the  State 
of  Washington,  and  we  submit  that  it  is  abundantly  set- 
tled by  the  decisions  of  the  Supreme  Court  of  Washington, 
that  the  defendant  in  error  cannot  maintain  this  action,  as 
he  is  barred  by  his  previous  action. 

Holt  Mfg.  Co.  vs.  Coss,  78  Wash.  39. 
Gladden  vs.  Jacohowski,  61  Wash.  242. 
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Perlus  vs.  Silver,  71  Wash.  338. 

Farwell  vs.  Brisson,  66  Wash.  305. 

International   Development     Co.    vs.     Clemans,   66 

Wash.  620. 
Thompson    vs.     Washington    National    Bank,    68 

Wash.  42. 
Gladwin  vs.  Chancy,  67  Wash.  151. 
Collins  vs.  Gleason,  47  Wash.  69. 
Kline  vs.  Stein,  46  Wash.  546. 
Carniean  vs.  N.A.T.^T.  Co.  45  Wash.  446. 
Sweeney  vs.   Waterhouse  t!§  Co.  43  Wash.   613. 

The  case  of  Stern  vs.  Washington  National  Bank,  14 
Wash.  511,  is  particularly  in  point.  That  was  an  action 
for  professional  services  of  an  attornej^  and  it  appears 
from  the  record  that  the  court  withdrew  from  the  con- 
sideration of  the  jury  an  item  for  certain  services  between 
certain  dates.  In  a  subsequent  action  to  recover  for  the 
excluded  item,  it  was  held  that  the  first  action  was  a  bar 
to  the  second.     We  also  cite  as  to  this  point, 

Spokane  Valley  L.  ^  W.  Co.  vs.  A.  B.  Jones  S^  Co., 

53  Wash.  37. 
Schultz  vs.  Christopher,  65  Wash.   496. 
Rosenmueller   vs.   Lampe,    89    111.    212;    31    Amer. 

Rep.  74. 
Hawkins  vs.  Rehert,  81  Wash.  79. 
Kritg  vs.  Hendricks,  54  Wash.  209. 

Owners  of  a  patent  obtained  a  decree  for  a  perpetual 
injunction  against  an  infringement  and  awarding  dam- 
ages and  profits  for  infringement  occurring  prior  to  a  given 
■  date.  A  subsequent  action  was  brought  to  recover  damages 
•and  profits  arising  from  other  acts  of  infringement  com- 
mitted during  the  same  period,  but  for  which  no  recover}' 
was  asked  in  the  first  suit,  and  no  evidence  was  given  on 
trial.     Held  that  the  first  action  barred  the  second. 

Horton  vs.  N.  Y.  Central  <|  H.  Ry.  Co.  63  Fed. 
897. 

See  also 

Claflin  (|  Kimball  vs.  Mather  Elec.  Co.  87  Fed  795. 
Bucki  vs.  Atlantic  Lbr.  Co.  109  Fed.  411. 
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We  submit  that  the  expense  account  rendered  by  the 
defendant  in  error  to  the  plaintiff  in  error,  and  offered  in 
evidence  as  Exhibit  "A,"  shows  plainly  that  he  considered 
it  as  one  matter.  He  rendered  but  one  expense  account 
both  for  the  average  adjustment  matter  and  the  matter  of 
the  litigation  in  British  Columbia.  He  did  not  segregate 
his  expenses.  When  the  letters  and  cables  from  the  plain- 
tiff in  error  to  the  defendant  in  error,  and  vice  versa  are 
considered,  it  will  be  seen  that  it  was  all  one  employment. 
The  situation  of  the  parties  should  be  borne  in  mind.  Bar- 
naby  had  been  an  agent  of  the  Societe  from  1907  until 
1910,  attending  to  all  matters  for  them;  and  when  the 
trouble  of  the  Notre  Dame  d'Arvor  arose,  the  service  was 
an  entire  one.  The  attempted  division  bj'  the  defendant  in 
error  between  the  general  average  matter  and  the  services 
with  regard  to  the  litigation  is  merely  fanciful.  The  ren- 
dering of  separate  bills  cannot  help  the  defendant  in  error; 
as  well  might  a  merchant  having  a  running  account  for 
household  necessities,  split  it  up  into  separate  actions,  and 
bring  one  suit  for  flour,  another  for  sugar  and  another  for 
butter,  and  so  on  through  all  the  catalogue  of  groceries.  It 
would  clearly  be  as  reasonable  for  the  defendant  in  error 
to  have  sued  the  plaintiff  in  error  for  each  trip  that  he  made 
to  Vancouver. 

We  submit  that  the  services  of  the  defendant  in  error 
were  all  rendered  in  connection  with  the  troubles  of  the 
ship  Xotre  Dame  d'Arvor  belonging  to  the  plaintiff  in 
error,  and  that  the  attempted  division  into  two  separate 
items  is  fallacious. 

In  the  case  of 

Morrisey  vs.  Faucett,  28  Wash.  52 

We  have  a  case  of  services  of  various  kinds,  and  the 
Supreme  Court  of  the  State  of  Washington  there  held 
that  tlie  services  were  continuous  and  under  a  single  con- 
tract, and  that  the  contract  was  a  continuous  one,  and  the 
statute  of  limitations  did  not  begin  to  run  until  the  com- 
pletion of  the  service.  The  same  i)rinci])le  is  here  a])])licable. 
If  the  contract  was  an  entire  one,  then  the  defendant  in  error 
is  absolutely  barred  by  his  recovery  in  the  first  action. 

We  confidently  submit  that  the  judgment  of  the  trial 
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court  was  erroneous  and  should  be  reversed  upon  this 
ground  alone. 

The  eighth  assignment  of  error  raises  the  question  of 
the  qualifications  of  the  witness,  George  Stewart  Currie, 
as  an  expert  on  the  value  of  the  alleged  services  of  the  de- 
fendant in  error.  The  witness,  at  page  49  of  the  record, 
had  testified  to  his  experience  in  shipping  matters,  and  had 
shown  considerable  experience  in  that  line,  but  none  what- 
ever in  the  line  of  the  preparing  such  cases  for  trial.  It  is 
to  be  observed  that  the  defendant  in  error  is  suing  for  ser- 
vices as  an  expert  in  assembling  and  classifying  evidence  in 
a  trial  involving  the  responsibility  for  collision  damages  to 
cargo.  The  witness,  Currie,  did  not  show  that  he  had  ever 
had  any  experience  in  such  matters.  Our  objection,  there- 
fore, was  well  taken.  Another  question  arises  as  to  the 
testimony  of  the  same  witness  at  pages  50,  51  and  52  of  the 
record.  The  witness,  Currie,  was  interrogated  as  to  the 
value  of  similar  services  in  England,  and  was  allowed  to 
make  a  comparison  of  the  value  of  the  services  alleged  to 
have  been  rendered  by  the  defendant  in  error  in  this  coun- 
try, and  in  England.  The  defendant  in  error  at  page  52  of 
the  record,  was  asked  a  question  going  into  the  same  matter 
as  complained  of  in  this  assignment  of  error,  and  forms  the 
basis  of  our  tenth  assignment  of  error.  (Record  67  and 
68). 

We  submit  that  the  trial  court  invaded  the  rights  of 
the  plaintiff  in  error  in  permitting  this  matter  to  be  gone 
into.  It  certainly  was  utterly  immaterial  what  the  plain- 
tiff in  error  paid  its  representative  in  London,  England, 
in  the  litigation  over  the  Raithwaite  collision.  The  testi- 
mony given  by  the  witnesses  is  highly  damaging  to  the 
plaintiff  in  error,  and  could  not  fail  to  influence  the  trial 
court  as  is  shown  by  the  extravagant  award  made  to  the 
defendant  in  error. 

We  submit  that  this  is  error  requiring  the  reversal  of 
the  judgment. 

Our  nth,  12th,  13th,  14th,  15th,  16th,  17th  and  18th 
assignments  of  error  will  be  considered  under  the  same 
head;  they  all  cover  virtually  the  same  question,  namely, 
the  admissibility  of  the  evidence  of  the  defendant  in  error 
to  the  effect  that  in  his  first  action  in  the  Superior  Court 
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of  King  County,  Washington,  he  did  not  sue  for  the  ser- 
vices sued  for  herein.  In  the  attempt  to  escape  the  effect 
of  the  alle.Qations  of  his  pleadings,  the  amendment  of  com- 
plaint at  page  23  of  record  was  made.  He  sued  in  the  first 
cause  for  services  as  "ship's  broker"  for  a  period  which  in- 
cluded the  period  sued  for  in  the  case  at  bar,  for  exactly  the 
same  services,  namely,  those  of  a  "ship's  broker."  It  was  stip- 
ulated at  pages  23  and  56  of  the  record  that  the  term  "ship's 
agent"  as  used  in  the  complaint  in  the  suit  at  bar  after 
amendment  should  be  held  to  mean  the  same  thing;  and 
that  the  amendment  should  not  prejudice  the  plaintiff  in 
error's  plea  of  former  recovery. 

The  case  at  bar  is  exactly  the  same  as  if  a  plaintiff 
sued  to  recover  for  ten  thousand  pounds  of  butter,  alleged 
to  have  been  sold  between  two  dates  mentioned  in  his  com- 
plaint, and  thereafter  brought  a  second  suit  to  recover  for 
five  thousand  pounds  of  the  same  article  sold  during  a  por- 
tion of  the  period  mentioned  in  his  first  com])laint.  Neither 
can  the  case  at  bar  be  distinguished  from  the  two  cases  for 
Attorney's  fees,  cited  above. 

26  Fed.  837. 
42  111.  303. 

It  would  be  just  as  reasonable  to  allow  a  carpenter 
to  sue  for  each  of  thirty  days  wages  upon  an  emploj^ment  at 
so  much  per  diem. 

An  attempt  was  made  in  the  trial  court  to  distinguish 
the  two  cases  by  reason  of  the  fact  that  the  first  action  was 
one  in  rem.  It  is  true  that  at  the  time  of  beginning  the 
action  in  the  Superior  Court,  a  writ  of  garnishment  was 
sued  out;  but  garnishment  is  not  a  method  of  beginning  an 
action  under  the  statutes  of  the  State  of  Washington. 

Sec.  220  Rem.  &  Bal.  Code  provides  that  "Civil 
actions  in  the  several  superior  courts  of  this  state  shall 
be  commenced  by  the  service  of  a  summons,  as  herein- 
after provided,  or  by  filing  a  complaint  with  the  county 
clerk  as  Clerk  of  the  Court.     ^^     *     *" 

The  ])rovision  as  to  garnishment  as  found  in  Sec.  680 
is  as  follows: 

"The  clerks  of  the  superior  courts  in  the  various 
counties  in  the  state  may  issue  writs  of  garnishment 
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returnable  to  their  respective  courts  in  the  following 
cases : 

1.  Where  an  original  attachment  has  been  is- 
sued in  accordance  with  the  statutes  in  relation  to  at- 
tachments ; 

2.  Where  the  plaintiff  sues  for  a  debt  and  makes 
affidavit  that  such  debt  is  just,  due  and  unpaid,  and 
that  the  garnishment  applied  for  is  not  sued  out  to 
injure  either  the  defendant  or  the  garnishee; 

3.  Where  the  plaintiff  has  a  judgment  wholly  or 
partially  unsatisfied  in  the  court  from  which  he  seeks 
to  have  a  writ  of  garnishment  issued." 

Sec.  681  provides  that,  if  the  writ  is  issued  under  sub- 
division 2,  a  bond  must  be  given. 

Sec.  682  provides  for  an  affidavit  by  the  plaintiff,  or 
someone  in  his  behalf,  stating  certain  facts  required  to  sup- 
port the  issuance  of  the  writ,  which  in  substance  are  that 
the  plaintiff  has  reason  to  believe  and  does  believe  that  the 
garnishee,  stating  name  and  residence,  is  indebted  to  the 
defendant,  or  has  in  his  possession  or  under  his  control,  per- 
sonal pro])erty  or  effects  belonging  to  the  defendant,  or 
that  garnishee  is  an  incorporated  or  joint  stock  company, 
and  that  the  defendant  is  the  owner  of  shares  in  such  com- 
pany, or  has  an  interest  therein. 

Then  follow  provisions  for  the  service  of  the  writ,  an- 
swer and  hearing. 

We  submit  that  the  garnishment  contemplated  by  the 
statutes  of  the  State  of  Washington  is  mesne  process,  an- 
cillary and  auxiliary  to  the  main  case;  and  in  no  sense  a 
proceeding  in  rem. 

The  reasoning  of  the  trial  court,  in  his  opinion  at  page 
12  of  the  record,  upon  this  subject  is  fallacious  and  in- 
conclusive and  not  in  accordance  with  the  settled  law. 

The  defendant  in  error  could  have  brought  his  action 
for  the  entire  amount  of  his  claim  for  services,  and  if  the 
plaintiff  in  error  had  failed  to  appear  in  the  Superior 
Court  he  could  have  exhausted  the  funds  garnished,  and 
such  garnishment  would  not  have  barred   his   remedy   for 
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the  balance  not  realized.  The  decision  of  the  trial  court 
was  evidently  tempered  by  this  consideration  as  appears 
from  the  reading  of  the  memorandum  decision  at  pages 
11  and  12  of  the  record.  It  is  settled  law  that  a  failure  to 
realize  the  entire  amount  sued  for  from  funds  attached  or 
garnished,  does  not  bar  the  plaintiff's  remedy  for  the  bal- 
ance. 

Hochstcin  vs.  Hill  153  N.  Y.  Sup.  899. 

Smith  vs.  Curtis,  38  JNlich.  393. 

Stone  vs.  Mijers,  86  Amer.  Dec.  104. 

It  appears  from  Exhibit  "A"  of  the  plaintiff'  in  error 
and  is  an  undisputed  fact  that  after  the  commencement  of 
the  suit  in  the  Superior  Court,  the  plaintiff  in  error  ap- 
I)eared.  It  was  perfectly  competent  for  defendant  in  error 
then,  without  any  risk  to  himself,  to  have  amended  his 
complaint  to  embrace  his  entire  account.  The  fear  mani- 
fested by  the  witness,  INIr.  Gorham,  as  attorney  for  defend- 
ant in  error,  that  he  might  prejudice  his  client's  cause  by 
suing  for  the  entire  amount,  and  not  reach  sufficient  funds 
by  garnishment  to  accom])lish  a  full  satisfaction,  is  without 
foundation  in  the  law.  The  law  will  not  permit  the  split- 
ting up  of  a  cause  of  action  to  suit  the  convenience  or  neces- 
sity of  a  plaintiff  litigant,  or  a  defendant  litigant. 

It  is  the  duty  of  the  ])laintiff  to  bring  forward  his  en- 
tire cause  of  action,  and  of  the  defendant  to  bring  for- 
ward  all  his  defenses.  It  would  be  just  as  reasonable  to 
allow  a  defendant  after  waging  an  unsuccessful  defense  of 
set  off  against  a  cause  of  action,  to  bring  another  action  to 
set  aside  the  first  judgment  on  the  ground  that  he  wanted 
to  interpose  a  plea  of  payment,  which  for  some  season  ap- 
pearing to  him  sufficient,  he  did  not  interpose  in  the  first 
cause. 

The  judgment  in  this  case  is  grossly  excessive.  The 
defendant  in  error  was  allowed  a  sum  which  woidd  surely 
be  an  ample  counsel  fee  for  re])resenting  the  plaintiff  in 
error  in  the  litigation  in  British  Columbia.  The  defendant 
in  error  himself  says  that  his  business  was  yielding  him  be- 
tween three  and  four  thousand  dollars  ])er  annum,  when  he 
gave  it  his  undivided  attention.  It  ai)])ears  from  his  ex- 
pense account,  defendant's  Exhibit  "B,"  that  the  plaintiff 
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in  error  was  exceedingly  liberal  with  him  in  the  matter  of 
expenses;  and  the  reading  of  the  evidence  of  the  defendant 
in  error  cannot  fail  to  impress  the  court  that  the  defendant 
in  error  has  throughout  the  trial  greatly  magnified  his  own 
services  during  the  progress  of  the  business,  and  used  every 
opportunity  to  spend  time  upon  the  matter  in  hand  and 
lay  the  foundation  for  future  excessive  charges. 

We  submit  that  if  the  defendant  in  error  is  to  recover 
at  all,  his  recovery  should  be  limited  to  an  amount  not  ex- 
ceeding Five  Hundred  ($500.00)  Dollars.  The  services  of 
a  "ship's  broker"  or  "agent"  are  not  so  valuable  as  to  war- 
rant the  allowance  of  any  such  sum  as  was  here  awarded. 

rinally,  we  submit  the  following  propositions: 

(A)  The  judgment  should  be  reversed  and  the  case 
dismissed  for  the  reason  that  the  cause  of  action  sued  upon 
was  at  the  time  of  beginning  the  action,  barred  by  the 
statute  of  limitations  of  the  State  of  Washington. 

(B)  The  judgment  should  be  reversed  and  the  case 
dismissed  for  the  reason  that  the  cause  of  action  herein  sued 
upon  was  merged  in  and  barred  by  the  recovery  of  judg- 
ment by  the  defendant  in  error  against  the  plaintiff  in 
error  in  the  cause  in  the  Superior  Court  of  King  County, 
Washington. 

(C)  That  the  judgment  should  be  reversed  and  the 
cause  sent  back  for  a  new  trial  for  the  errors  committed 
by  the  court  in  the  admission  of  evidence. 

(D)  The  recovery  of  the  defendant  in  error,  if  he  is 
to  recover,  should  be  limited  to  Five  Hundred  ($500.00) 
Dollars. 

Respectfully  submitted, 

James   Kiefer, 
Attorney  for  Plaintiff  in  Error. 
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STATEMENT  OF  THE  CASE. 

This  is  an  action  at  law. 

The  complaint  alleges  that  between  certain 
dates  the  plaintiff  rendered  services  to  defendant 
at  its  special  instance  and  request  in  writing.  (Tr. 
ecord  p.  1) 

The  Answer  contained  a  general  denial  and 
two  affirmative  defenses,  one  of  former  recovery; 


the  other,  pleading  the  statutes  of  limitation.     (Tr. 
Kecord  pp.  3,  4.) 

The  trial  was  to  the  court  under  a  written  stipu- 
lation between  the  parties  waiving  a  jury.  (Tr. 
Record  p.  6.) 

In  his  opening  statement,  counsel  for  plaintiff 
stated  that  plaintiff  relied  upon  certain  letters  as 
evidencing  the  contract  of  employment  but  contain- 
ing no  direct  promise  of  compensation  for  the 
services  and  mentioning  no  sum  agreed  to  be  paid 
plaintiff  and  that  e\ddence  would  be  offered  of  the 
reasonable  value  of  the  services  rendered.  (Tr. 
Record  pp.  23,  24.) 

Thereupon  counsel  for  defendant  objected  to 
the  introduction  of  any  evidence  in  support  of  the 
complaint,  for  the  reason  that  it  was  apparent  from 
the  record  that  the  action  was  barred  by  the  statute 
of  limitation  of  the  state  of  Washington.  (Tr.  Rec- 
ord p.  24.) 

The  court  declined  to  rule  at  that  time,  reserv- 
ing the  question  for  consideration  on  final  argu- 
ment; and  thereupon  it  was  agreed  between  counsel 
in  open  court  that  all  of  the  plaintiff's  evidence 
should  go  in  subject  to  this  objection,  and  that  the 
defendant  should  not  waive  it  by  offering  testimony 
on  its  own  behalf.  Id. 
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At  the  close  of  the  pkiintiff's  case  iu  chief,  de- 
fendant proceeded  to  put  in  its  case  without  the  in- 
tervention of  any  motion  or  any  request  on  its  part 
for  a  declaration  of  law. 

At  the  close  of  all  the  testimony  both  parties 
rested;  whereupon,  upon  oral  argument,  plaintiff's 
counsel  contended  that  under  all  the  evidence  in  the 
case  plaintiff  was  entitled  to  judgment;  and  de- 
fendant's counsel  contended  (a)  that  his  objections 
to  the  admission  of  any  evidence  in  support  of  the 
complaint  must  be  sustained,  and  (b)  the  evidence 
stricken,  and  further  (c)  that  in  any  event  under 
all  the  evidence  in  the  case  defendant  was  entitled 
to  judgment. 

Thereupon  the  cause  was  taken  under  advise- 
ment by  the  court.     (Tr.  Record  p.  65.) 

Thereafter  the  court  made  a  general  finding  in 
favor  of  the  plaintiff'  in  the  sum  of  $4,000  and  in- 
terest, and  judgment  was  rendered  agreeably  to  the 
general  finding,  tlie  judgment  i-eciting,  among  other 
things,  as  follows: 

"the  parties  ha\ing  joined  in  a  request  for 
special  findings  and  that  neither  party  having 
served  his  draft  findings  or  delivered  the  same  to 
the  clerk  of  the  court  for  the  presiding  judge  at 
said  trial,  and  the  time  within  which  the  defendant 
as  the  losing  party  has  under  the  Rules  of  this  court 
to  serve  its  draft  findings  and  deliver  the  same  to 
the  clerk  for  the  presiding  judge  at  said  trial  hav- 
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ing  expired  and  the  plaintiff  having  in  open  court 
waived  his  right  to  special  findings  and  the  court 
having  found  the  issue  for  the  plaintiff  in  the  sum 
of"  etc.     (Tr.  Record  p.  15.) 

Thereafter  a  bill  of  exceptions  was  duly  set- 
tled and  certified  by  the  trial  judge  and  ordered 
filed.     (Tr.  Record  pp.  23-26.) 

Thereafter,  defendant  as  plaintiff  in  error  pe- 
titioned for  an  order  allowing  a  writ  of  error  and 
fixing  the  amount  of  the  supersedeas  and  an  order 
was  duly  entered  allowing  the  writ  of  error  and  fix- 
ing the  amount  of  the  supersedeas.  (Tr.  Record 
pp.  21,  22.) 

An  assignment  of  Errors  was  dul}^  filed  simul- 
taneously with  the  petition  for  writ  of  error.  (Tr. 
Record  pp.  66-71.) 

ARGUMENT. 

POINT  I. 

Only  exceptions  to  rulings  of  the  trial  court, 
made  at  the  time  at  the  trial  and  duly  presented  in 
the  Bill  of  Exceptions,  can  be  considered  bj^  this 
court  on  review. 

The  finding  of  fact  by  the  court  being  general, 
the  review  by  this  court  can  only  extend  to  rulings 
of  the  trial  court  in  the  progress  of  the  trial  and 
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then  only  when  excepted  to  at  the  time  and  duly 
presented  by  a  bill  of  exceptions. 

R.  S.  U.  S.  Sec.  700. 

Kelly  V.  Ophir  H.  C.  Mg,  Co.,  169  Fed.  598. 

Marinette  Sawmill  Co.  v.  Scofield,  174  Fed. 
562. 

Webh  V.  Nat.  Bank,  146  Fed.  718. 

Streeter  v.  Sanitary  Dist.,  133  Fed.  127. 

Paul  V.  Deleicare,  etc.  Co.,  120  Fed.  951. 

The  statement  of  the  court  in  its  opinion  on  the 
merits  as  to  the  effect  of  the  evidence  does  not  fall 
within  "rulings"  as  contained  in  the  11.  3.  U.  S. 
sec.  700. 

Moser  v.  Smith,  191  Fed.  502. 
Keely  v.  Ophir,  etc.  Co.,  supra. 
Streeter  v.  Sanitary  Dist.,  supra. 
Bell  V.  U.  R.  Co.,  194  Fed.  366. 

Steinhauser  v.  Order  St.  Benedict,  194  Fed 
289. 

The  assignments  of  plaintiff  in  error  that  there 
is  no   evidence  to   support  the  judgment  being  a 


question  of  law  cannot  be  reviewed  here  unless  pre- 
sented to,  and  passed  on  by,  the  trial  court  by  some 
appropriate  action  during  the  trial,  unless  the  find- 
ing is  entirely  without  any  evidence  to  support  it. 

Steinhauser  v.  Order  St.  Benedict,  supra. 

It  is  true  that  the  plaintiff  in  error  had  an  ex- 
ception to  the  general  finding  of  the  trial  court  in- 
corporated in  that  finding;  but  an  exception  to  the 
general  finding  by  the  court  for  the  plaintiff,  upon 
the  evidence  adduced  at  the  trial,  not  raised  or  pre- 
sented in  the  Bill  of  Exceptions,  presents  no  qiies- 
tion  of  law  which  the  appellate  court  can  review. 

Town  of  Martinton  v.  Fairbanks,  112   U.  S. 
670 

Phoenix  Securities  Co.  v.  Dittmar,  224  Fed. 
893,  9th  C.  C.  A. 

This  rule,  so  thoroughly  established  and  fol- 
lowed, disposes  of  the  1st,  2nd,  3rd,  4th,  5th,  6th  and 
7th  Assignments  of  Error,  for  none  of  these  as- 
signments is  based  upon  an  exception  to  a  ruling  of 
the  court  during  the  trial,  excepted  to  at  the  time 
and  duly  presented  in  the  Bill  of  Exceptions. 

Assignments  of  Error,  8th  to  the  18th  inclusive, 
are  based  upon  rulings  of  the  court  in  the  progress 
of  the  trial,  excepted  to  at  the  time  and  duly  pre- 
sented in  the  Bill  of  Exceptions. 
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We  will  answer  the  argument  of  counsel  for 
plaintiff  in  error  in  support  of  his  contentions  in 
the  order  in  whicli  they  appear  in  his  opening  brief. 

POINT  II. 

Fourth  Assignment  of  Error. 

Alleged  error  in  overruling  the  objection  of  de- 
fendant to  reception  or  introduction  of  anj^-  evi- 
dence to  support  the  plaintiff's  complaint.  (Tr. 
Record  p.  66.    Plaintiff*  in  Error's  Brief  p.  9.) 

There  was  no  ruling  by  the  trial  court  on  this 
objection;  the  objection  was  made  at  the  close  of 
the  opening  statement  of  plaintiff  and  ruling 
thereon  reserved;  at  the  close  of  the  testimony  de- 
fendant renewed  his  objection,  and  that  objection 
together  with  the  case  on  its  merits  was  taken 
under  advisement  by  the  court.  Nor  was  there, 
either  at  the  close  of  plaintiff' 's  case  or  at  the  close 
of  the  testimony,  any  exception  taken  at  the  time 
by  defendant  for  failure  of  the  court  to  rule  on 
the  objection;  and  no  exception  is  presented  in  the 
Bill  of  Exceptions,  covering  the  objection  set  out 
in  the  4th  Assigmnent  of  Error. 

That  the  court  finally  disposed  of  this  objec- 
tion adversely  to  defendant  is  manifest  by  the  gen- 
eral finding  in  favor  of  plaintiff;  and  in  that  gen- 
eral finding  is  written  the  exception  of  defendant 
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thereto ;  but  no  exception  thereto  is  raised  and  pre- 
sented in  the  Bill  of  Exceptions  for  review  by  this 
court;  and,  as  we  have  seen  under  the  First  Point, 
an  error  urged,  not  presented  in  the  Bill  of  Excep- 
tions, cannot  be  reviewed  by  this  court. 

Should  the  court  not  take  this  view  of  the  law 
governing  review  on  writ  of  error,  we  submit  as  a 
further  answer  to  contention  of  plaintiff  in  error : 

The  theory  of  plaintiff  in  error  in  respect  of 
the  4th  Assignment  of  Error  is:  That  the  com- 
plaint alleges  plaintiff  rendered  services  betweep 
October  29,  1910  and  June  6,  1912;  at  defendant's 
special  instance  and  request  in  writing,  which  writ- 
ing, consisting  of  letters,  counsel  admitted  in  his 
opening  statement  at  the  trial,  contained  no  ex- 
press promise  of  compensation  for  the  services  and 
mentioned  no  sum  agreed  upon  to  be  paid  plaintiff' 
and  stated  that  evidence  would  be  offered  of  the 
reasonable  value  of  the  services  so  rendered;  that 
in  such  case,  nothing  appearing  in  the  contract  sued 
upon  as  to  price  or  compensation,  which  was  an  es- 
sential element  of  the  contract,  resort  must  be  had 
to  oral  testimony ;  and  thus  the  contract  would  be  in 
part  oral  and  in  part  written  and  therefore  an  oral 
contract,  on  which  the  statutes  of  limitation  of  the 
state  of  Washington  would  run  as  follows: 

"Upon  a  contract  or  liability  express  or  im- 
plied, which  is  not  in  writing  and  does  not  arise 
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out  of  any  written  instrument,"  three  j^ears.     Sec. 
159  Remington's  1915  Washington  Code,  subd.  3. 

But  the  statutes  of  limitation  of  Washington 
further  provide  that  "an  action  upon  a  contract  in 
writing  or  liability  express  or  implied  arising  out 
of  a  written  agreement,"  may  be  commenced  within 
six  years.  Sec.  157,  subd.  2,  Remington's  1915 
Washington  Code. 

Subd.  2  of  Sec.  157  has  been  construed  by  the 
Supreme  Court  of  the  State  of  Washington  in  Cald- 
well V.  Hurley,  41  Wash.  296,  where  the  court  said: 

''said  subdivision  2  *  *  *  differs  from  the 
statutes  of  limitation  of  most  if  not  all  the  other 
states.  In  fact,  after  a  painstaking  research  we 
have  found  no  similar  statute.  The  peculiar  feature 
of  our  statute  is  that  an  implied  liability  arising  out 
of  a  written  instrument  is  included  in  the  same 
clause  with  an  express  liability  arising  out  of  a  writ- 
ten contract.  The  legislature  evidently  thereby  in- 
tended that  a  certain  class  of  actions  should  be  in- 
cluded within  the  terms  of  said  section  which  had 
not  in  other  states  been  associated  or  connected  with 
actions  on  written  instruments  or  actions  founded 
upon  written  agreements." 

This  brings  the  cause  of  action  in  the  case  at 
bar  within  subd.  2  of  Sec.  157,  supra,  providing  a 
limit  of  six  vears  for  the  commencement  of  suit. 
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Nor  do  we  consider  the  cas  of  Ingalls  v.  Angell, 
76  Wash.  692,  cited  in  Brief  of  plaintiff  in  error,  p. 
12,  overrules  Caldwell  v.  Hurley,  supra.  In  Ingalls 
V.  Angell,  supra,  the  court  in  discussing  the  question 
of  limitation  said: 

"The  first  question  to  be  determined  is  whether 
the  six-year  or  the  three-year  statute  of  limitation 
applies  to  the  contract  as  pleaded.  An  action  upon 
a  contract  in  writing,  or  liability  express  or  im- 
plied, arising  out  of  a  written  contract,  may  be  be- 
gun within  a  period  of  six  years."  (Italics  ours). 
But  the  language  thus  referred  to  is  not  the  lang- 
uage of  the  statute.     The  statute  provides: 

"An  action  upon  a  contract  in  writing,  or  lia- 
bility express  or  implied,  arising  out  of  a  written 
agreement,"  may  be  commenced  within  six  years 
(Italics  ours). 

Furthermore,  an  examination  of  the  case  itself, 
discloses  that  the  opinion  so  far  as  it  relates  to  limi- 
tation of  the  action  is  dictum  for  the  court  found 
the  cause  of  action  in  fact  accrued  within  three 
years. 

In  \dew  of  the  peculiarity  of  the  statutes  of 
limitation  of  the  state  of  Washington  and  the  state- 
ment by  the  Sujjreme  Court  of  that  state  that  no 
similar  statute  could  be  foimd  after  a  painstaking 
research,  a  review  of  the  cases  from  other  states, 
cited  by  plaintiff  in  error  in  its  brief  in  discussing 
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the  4th  Assignment  of  Error,  will  in  our  opinion, 
not  be  illuminating. 

POINT  III. 

Fifth  Assignment  of  Error. 

That  the  evidence  upon  the  trial  shows  that 
plaintiff's  cause  of  action  was  barred  at  the  time  of 
the  commencement  of  the  action  by  the  statutes  of 
limitation  of  the  state  of  Washington.  (Tr.  Record 
p.  66.    Plaintiff  in  Error's  Brief,  p.  14.) 

Neither  at  the  close  of  plaintiff* 's  case  nor  at 
the  close  of  all  the  testimony,  was  there  any  ruling 
by  the  court,  excepted  to  by  defendant  upon  a  mo- 
tion for  judgment  or  a  challenge  to  the  sufficiency 
of  the  evidence  or  a  request  for  a  declaration  of  law, 
which  fairly  presented  the  issue  of  law  raised  by 
the  5th  Assignment  of  Error,  as  to  whether  or  not, 
on  the  pliaintift''s  case  or  on  all  of  the  testimony,  a 
judgment  could  be  sustained  in  favor  of  plaintiff; 
and  no  exception  is  presented  in  the  Bill  of  Excep- 
tions to  any  ruling  of  the  court  or  failure  of  the 
court  to  rule,  based  on  the  legal  proposition  that  the 
evidence  of  the  case  shows  that  the  statute  had  run, 
at  the  time  of  the  commencement  of  this  action. 

The  5th  Assignment  of  Error  cannot  be  re- 
viewed if  we  are  right  in  our  statement  of  the  law 
in  our  First  Point. 
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Should  the  court  not  take  this  view,  then  we 
submit : 

That  the  statutes  of  limitation  were  pleaded  as 
an  affirmative  defense  by  defendenat.  (Tr.  Record 
p.  4)  ;  and  denied  by  plaintiff's  reply  (Tr.  Record 
p.  5.) 

The  running  of  the  statute  was  thus  an  issue 
raised  by  the  pleadings  and  that  issue  was  decided 
in  favor  of  plaintiff'  by  the  general  finding. 

Further,  the  complaint  alleges  that  defendant 
maintained  a  general  agency  at  Seattle  during  three 
years  last  past,  i.  e.  immediately  preceding  the  com- 
mencement of  the  action.  Captain  Jolivet  for  de- 
fendant testified  at  the  trial,  in  July  1916,  that  he 
had  been  agent  for  three  years.  (Tr.  Record  p.  55.) 
Plaintiff  in  Error  admits  in  its  opening  brief  ''that 
Jolivet  succeeded  defendant  in  error"  in  such 
agency  (p.  13,  lines  6-8.) 

And  it  appears  from  the  testimony  contained  in 
the  Bill  of  Exceptions,  if  the  evidence  is  to  be 
considered  by  this  court  in  reviewing  this  5th  As- 
signment of  Error,  that  plaintiff'  testified  that  he 
had  been  agent  of  defendant  at  Seattle  continuoTisly 
up  to  about  the  time  this  difficulty  arose  early  in 
1912,   to   about  April   1912.      (Tr.   Record   p.   56.) 

All  of  which  amounts  to  this:  That  plaintiff' 's 
agency  and  that  of  Px)livet  extended  back  more  than 
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three  years  prior  to  the  commencement  of  this  ac- 
tion. 

After  the  defendant  had  closed  its  testimony, 
it  thereupon  rested  "with  the  understanding  that  the 
amendment  of  the  complaint  in  the  case  at  bar  to 
read  'ship's  agent'  should  not  alter  the  force  and 
effect  of  the  judgment  of  the  Superior  Court  as  a 
bar,  if  it  be  otherwise  a  bar,  that  the  term  'ship's 
])roker'  (in  the  complaint  in  the  former  suit)  should 
be  considered  by  the  court  to  mean  the  same  as 
ship's  agent."  This  was  conceded  by  the  plaintiff*. 
(Bill  of  Exceptions,  Tr.  Record  p.  56.) 

Counsel  for  plaintiff  in  error,  at  page  13  of  his 
brief,  referring  to  the  testimony  of  Captain  Jolivet, 
given  at  the  time  of  the  trial,  Jul}^  1916,  in  the  case 
at  bar,  that  he  had  acted  as  agent  for  plaintiff  in 
error  for  three  years,  argues:  "For  aught  that  ap- 
pears he  might  have  been  agent  of  the  plaintiff  in 
error  for  three  years  and  ten  or  eleven  months.  It 
is  admitted  that  Captain  Jolivet  succeeded  the  de- 
fendant in  error." 

That  is  to  say  that  Captain  Jolivet,  in  using  the 
words  "three  years"  meant  "three  years,  more  or 
less." 

And  if  it  can  be  considered  that  Captain  Joli- 
vet meant  three  years  more  or  less,  it  might  be  less 
quite  as  well  as  more.  In  which  case,  the  apparent 
hiatus  betw^een  the  agency  of  defendant  in  error  and 
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of  Captain  Jolivet  is  closed  up  by  the  allegation  of 
the  complaint  and  the  finding  of  fact,  in  the  former 
suit,  that  the  plaintiff  rendered  services  as  ship's 
broker  (that  is:  ship's  agent)  between  November 
12,  1909  and  January  5,  1914.  (Plaintiff  in  Error's 
Exhibit  "A".     Plaintiff  in  Error's  Brief  p.  15.) 

But  during  plaintiff's  agency,  the  statutes  of 
limitation  were  suspended  as  to  this  action  of  plain- 
tiff* against  defendant. 

Where  service  of  process  is  made  upon  an  of- 
ficer or  agent  who,  although  within  the  terms  of  the 
statute,  sustains  such  relation  to  plaintiff  or  the 
claim  in  suit  as  to  make  it  to  his  interest  to  suppress 
the  fact  of  service,  such  service  is  unauthorized. 

32  Cyc.  554. 

People  V.  Lafferty,  96  N.  E.  1052. 

Service  of  process  will  not  be  sustained  where  it 
is  upon  a  person  who  is  a  party  plaintiff. 

Ill  Ills.  32. 

103  Ills.  472. 

It  is  not  sufficient  service  of  a  writ  against  a 
corporation  to  serve  the  same  upon  the  plaintiff,  as 
president  of  the  corporation. 

Buch  V.  Mfg,  Co.,  4  Allen  (Mass.)  357. 
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It  would  not  have  availed  plaintiff  to  have  as- 
signed his  claim  for  the  purpose  of  having  action 
brought  on  such  assigned  claim  by  service  of  process 
in  such  action  upon  plaintiff,  as  agent  for  defendant. 

In  an  action  against  a  corporation  on  an  as- 
signed claim  for  personal  services,  service  of  pro- 
cess on  the  assignor,  as  an  officer  of  the  corporation, 
was  held  invalid. 

Attvood  V.  Poiver  Co.,  Ill  N.  W.  (Mich.)  747. 

One  interested  in  the  recovery  of  a  loss  on  a 
fire  insurance  policy  cannot  be  considered  the  Com- 
pany's agent  so  that  citation  served  upon  him  as 
such  agent  will  bind  the  Company. 

No.  Br.  d  M.  Ins.  Co.,  v.  Storms,  24  S.  W. 
(Tex.)  1122. 

The  case  of  Schtibach  v.  Redelsheimer's  Execu- 
tors, 158  Pac.  739  (Wash.)  cited  by  plaintiff  in  error 
in  discussing  its  5th  Assignment  of  Error,  Brief  p. 
15,  does  not  support  its  contention  that  defendant 
in  error  could  have  assigned  his  claim  and  that  in 
an  action  by  his  assignee,  service  of  summons  could 
have  been  made  upon  plaintiff'  in  error  by  serving 
defendant  in  error,  as  agent.  That  was  a  case  of 
an  executor,  whose  claim  against  the  estate  having 
been  presented  and  rejected  by  his  co-executor,  as- 
signing his  claim  to  a  third  party  who  brought  an 
action  upon  the  assigned  claim  against  both  execu- 
tors, and  the  court  said : 


—18— 

*'When  Moyses  (one  of  the  executors)  presented 
Ms  claim  to  Ms  co-executor,  he  did  so  as  a  claimant 
against  the  estate.  It  was  not  as  if  he  had  been 
sole  executor.  His  co-executor  could  pass  on  the 
claim  as  fully  as  if  she  were  the  sole  executrix  and 
he  a  claimant  merely." 

No  inference  can  be  drawn  from  the  language 
of  the  court  that,  if  Moyses  had  been  sole  executor, 
he  could  have  assigned  his  claim  and  such  assignee 
could  have  either  presented  the  assigned  claim  for 
allowance  by  Moyses  as  executor;  or  after  rejection 
could  have  commenced  action  on  the  assigned  claim 
against  Moyses  as  executor  and  acquired  jurisdic- 
tion by  service  of  siunmons  on  Moyses,  as  executor. 
The  statutes  of  the  state  of  Washington  provide, 
that  where  the  executor  or  adminivStrator  is  himself 
a  creditor  of  the  testator  or  intestate,  his  claim  shall 
be  presented  for  allowance  or  rejection  to  the  judge 
of  the  court.  Sec.  1487,  Remington's  1915  Code  of 
Washington. 

This  suspension  of  the  statute  of  limitation  in 
the  instance  case  continued  until  Jolivet  succeeded 
plaintiff  as  defendant's  agent  in  July  1913  and  three 
years  had  not  run  after  the  apopintment  of  Jolivet 
and  before  the  commencement  of  the  action  in  Feb- 
ruary 1916. 

Assuming,  but  not  admitting,  that  plaintiff's 
cause  of  action  was  upon  a  contract  or  liability,  ex- 
press of  implied,  which  was  not  in  writing,  and  did 
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not  arise  out  of  a  written  instrument,  which  would 
toll  the  statute  in  three  years,  still  the  action  was 
not  barred  by  the  statute,  because  of  the  suspension 
of  the  running  of  the  statute  during  plaintiff's 
agency. 

For  Sec.  168  of  Remington's  1915  Washington 
Code  provides  that  if  the  cause  of  action  shall  ac- 
crue against  any  person  who  shall  be  out  of  the 
state  *  *  *  such  action  may  be  commenced 
within  the  terms  therein  respectively  limited,  after 
the  return  of  such  person  into  the  state. 

For  the  purpose  of  an  action  on  plaintiff's  claim 
against  defendant,  the  defendant  is  to  be  considered 
as  withdrawn  from  the  state  during  plaintiff's 
agency. 

POINT  IV. 

6tli  and  7t]i  Assignments  of  Errors. 

(a)  That  the  evidence  shows  that  the  cause  of 
action  in  plaintiff' 's  complaint  was  merged  in  and 
barred  by  a  judgment  in  a  former  suit  in  the  state 
court. 

(b)  That  the  evidence  shows  that  plaintiff'  re- 
covered or  ought  to  have  recovered  or  would  in  law 
recover  all  of  his  demands  against  defendant  for 
which  he  has  herein  sued,  in  the  former  action  in  the 
state  court.  (Tr.  Record  p.  67.  Pitt,  in  Error's 
Brief  p.  15.) 
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There  was  on  the  part  of  defendant,  at  the 
trial,  no  motion  for  judgment  or  a  request  for  a 
declaration  of  law  or  any  other  action  which  fairly 
presented  to  the  court  the  issue  of  law  whether  or 
not  the  action  herein  was  barred  by  a  former  re- 
covery. 

There  was  no  ruling  of  the  court  on  any  such 
issue  of  law,  no  exception  therefor,  to  such  ruling, 
or  for  a  failure  to  make  such  ruling,  and  no  such  ex- 
ception is  presented  by  the  Bill  of  Exceptions,  res- 
pecting the  matters  included  in  the  6th  or  7th  As- 
signment of  Errors.  For  reasons  given  in  our  First 
Point  the  6th  and  7th  Assignment  of  Erorrs  cannot 
be  reviewed  by  this  court. 

Should  the  court  not  take  this  view  of  the  law, 
we  submit: 

That  the  bar  of  a  former  recovery  was  pleaded 
by  defendant  as  an  affirmative  defense.  (Tr.  Rec- 
ord p.  4),  and  denied  by  plaintiff  in  his  reply,  (Tr. 
Record  p.  5).  The  issue  thus  joined  was  decided  in 
favor  of  plaintiff  by  the  general  finding. 

Further,  it  appears  from  the  testimony  in  the 
Bill  of  Exceptions,  if  the  evidence  is  to  be  consid- 
ered by  this  court  in  reviewing  the  6th  and  7th  As- 
signments of  Error,  that  plaintiff  brought  an  action 
in  the  state  court  of  Washington  in  1914  for  serv- 
ices rendered  defendant  in  matters  of  general  aver- 
age and  recovered  therein  the  sum  of  $1,000,  upon  a 
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written  instrument  other  than  and  separate  from  the 
instrument  upon  which  the  cause  of  action  in  the 
instant  case  is  founded.  Plaintiff  in  Error  admit- 
ted at  the  trial  that  the  recovery  in  the  former  suit 
was  on  the  General  Average  bill,  in  e^ddence  in  the 
instance  case  as  plaintiff's  exhibit  No.  20,  and  that 
this  bill  for  $1,000  for  General  Average  services 
was  offered  in  evidence  in  the  former  suit  to  sup- 
port the  same.  (Tr.  Record  p.  57.)  And  plain- 
tiff in  error  contends  in  his  opening  brief,  in  the 
instance  case,  that  defendant  in  error  is  suing  in  the 
instance  case  for  services  as  an  expert  in  assembling 
and  classifying  evidence  in  a  trial  invoMng  the 
responsibility  for  collision  damages  to  cargo.  (Tr. 
Record  p.  22,  Ines  9-18.)  It  further  appears  from 
the  testimony  in  the  Bill  of  Exceptions  that  the 
General  Average  services  involved  matters  occur- 
ring prior  to  the  arrival  of  defendant's  ship  Notre 
Dame  d'Avor  on  our  Western  Coast  and  the  serv- 
ices in  the  instance  case  concerned  matters  occur- 
ring after  that  arrival.  (Tr.  Record  p.  61.)  The 
two  services  were  rendered  under  diff'erent  instru- 
ments, involved  totally  different  matters,  for  each 
of  which  a  separate  account  was  kept  and  rendered, 
by  plaintiff'.     (Tr.  Record  p.  60.) 

In  Stark  v.  Starr,  94  U.  S.  477,  it  was  said: 

It  is  undoubtedly  a  settled  principle  that  a 
party  seeking  to  enforce  a  claim,  legal  or  equitable, 
must  present  to  the  court,  either  by  the  pleadings  or 
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proof  or  both,  all  the  grounds  upon  which  he  ex- 
pects a  judgment  in  his  favor.  He  is  not  at  liberty 
to  split  up  his  demand  and  prosecute  it  by  piece- 
meal, or  present  only  a  portion  of  the  grounds  upon 
which  special  relief  is  sought,  and  leave  the  rest  to 
be  presented  in  a  second  suit,  if  the  first  fall.  There 
would  be  no  end  to  litigation  if  such  a  practice  were 
permissible.  But  this  princple  does  not  require 
distinct  causes  of  action,  that  is  to  say,  distinct  mat- 
ters, each  of  which  would  authorize  by  itself  inde- 
pendent relief,  to  be  presented  in  a  single  suit, 
though  they  exist  at  the  same  time  and  might  be  con- 
sidered together. 

And  in  the  Haytian  Republic,  154  U.  S.  118  at 
125,  the  court,  after  quoting  from  Stark  v.  Starr, 
supra,  as  above,  added: 

The  qualification  states  the  elementary  rule. 
One  of  the  tests  laid  down  for  the  purpose  of  de- 
termining whether  or  not  tlie  causes  of  action 
should  have  been  joined  in  one  suit  is  whether  the 
evidence  necessary  to  prove  one  cause  of  action 
would  have  established  the  other." 

The  record  in  the  Bill  of  Exceptions  shows  that 
the  testimony  in  the  state  case  was  in  support  of 
compensation  for  general  average  services  and  no 
other  (Tr.  Record  p.  58,)  under  an  instrument 
separate  and  distinct  from  the  instrument  in  the 
instance  case  and  for  services  on  matters  not  in- 
volved in  the  instance  case  but  arising  long  prior  to 
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the  matters  involved  in  the  instance  case;  while  the 
testimony  in  the  instance  case  would  not  support  a 
claim  for  general  average  services  at  all.  This  is 
the  test  as  declared  in  the  Haytian  Republic  case, 
supra. 

In  view  of  the  rule  in  Stark  v.  Starr,  supra, 
and  in  the  Haytian  Republic,  supra,  and  the  facts 
of  the  instance  case  and  of  the  state  case,  as  dis- 
closed by  the  bill  of  exceptions,  we  do  not  consider 
it  necessary  to  discuss  the  authorities  cited  by  plain- 
tiff in  error  under  his  5th  Assignment  of  Error. 

POINT  V. 

^th  Assignment  of  Error. 

Alleged  error  in  the  admission  of  testimony  of 
plaintiff's  witness  Currie  on  the  value  of  plaintiff's 
services,  over  objection  of  defendant  on  ground  of 
incompetency,  (Tr.  Record  p.  67.  Pltff.  in  Error's 
Brief  p.  22.) 

This  alleged  error  was  duly  raised  and  pre- 
sented in  the  Bill  of  Exceptions. 

Plaintilf  in  error  admits,  (Brief  p.  22,)  that 
this  witness  had  shown  considerable  experience 
in  shipping  matters  but  contends  that  he  had  shown 
no  experience  whatever  in  the  line  of  preparing  such 
cases  for  trial. 

We  submit  that  the  witness  Currie 's  admitted 
*' considerable  experience"  was  sufficient  to  qualify 
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him  to  testify  as  to  the  reasonable  value  of  plain- 
tiff's services  in  the  instance  case. 

The  bare  objection  of  defendant's  counsel  at 
the  trial  that  the  witness  had  not  shown  that  he  was 
engaged  in  or  had  any  knowledge  of  similar  cases 
and  therefore  had  not  shown  himself  qualified  to 
answer  the  questions  included  in  the  8th  Assign- 
ment of  Eri*or,  does  not  carry  with  it  any  conclus- 
ion that  the  witness  had  not  properly  qualified  him- 
self by  his  testimony.  Statement  of  counsel  to  the 
effect  that  the  witness  had  not  qualified  himself,  in 
itself,  of  course,  would  carry  no  presumption  in  its 
favor.  And  this  court  cannot  say  from  the  bare 
question  objected  to,  the  objection,  ruling,  exception, 
and  answer  to  the  question,  whether  or  not  the  wit- 
ness was  qualified  and  whether  or  not  the  ruling  of 
the  court  was  error. 

If  the  whole  evidence  as  contained  in  the  Bill 
of  Exception  is  to  be  considered  by  this  court  in 
reviewing  this  8th  Assignment  of  Error,  then  we 
submit  that  the  admission  of  the  testimony  com- 
plained of  was  proper  because  the  witness  had 
shown  himself  qualified  to  express  an  opinion  as  to 
the  value  of  plaintiff's  services. 

Further  we  submit,  that  if  there  was  error,  it 
was  without  prejudice  to  defendant;  because  of  the 
fact  that  there  was  abundant  testimony  of  competent 
witnesses  on  behalf  of  plaintiff'  to  prove  the  value  of 
plaintiff' 's   ser^dces   and   support   the    finding   and 
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judgment.  8ee  in  Bill  of  Exceptions,  testimony  of 
Captain  Copp,  who  fixed  the  value  of  those  services 
at  from  five  to  six  thousand  dollars;  (Tr.  Record  p. 
47)  testimony  of  Captain  Stuart,  who  fixed  that 
value  at  one  thousand  pounds,  sterling,  say  $5000; 
(Tr.  Record  p.  48)  Mr.  Thorn  dyke,  who  fixed  that 
value  at  five  to  six  thousand  dollars,  (Tr.  Record 
p.  53)  the  plaintiff,  who  fixed  the  value  for  the  pur- 
poses of  this  case  at  $5000,  (Tr.  Record  p.  41). 

The  witness  Currie  fixed  the  value,  in  his  an- 
swer to  the  question  objected  to,  at  from  six  to  seven 
thousand  dollars.  The  court  awarded  the  sum  of 
$4,000. 

The  excepting  party  must  make  it  manifest 
that  an  error  prejudicial  to  him  has  occurred  in  the 
trial  in  order  to  justify  an  appelate  court  disturb- 
ing the  general  finding. 

Cunningham  v.  Springer,  204  U.  S.  647,  652. 

The  burden  of  showing  prejudicial  error  is 
upon  the  plaintiff  in  error  and  no  such  showing  has 
been  made.  On  the  contrary  we  submit  that  it  is 
afifii-matively  shown  by  the  record  that  the  admis- 
sion of  the  testimony  objected  to  was  without  preju- 
dice, to  the  defendant. 

POINT  VI. 
9th  Assignment  of  Error. 
Alleged  error  in  the  admission  of  testimony  of 
plaintiff   as   to   relative   values   of  like   service  in 
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England  and  in  British  Columbia  and  Seattle.    (Tr. 
Record  pp.  51  and  67.  Pltff.  in  Error's  Brief,  p.  22). 

This  alleged  error  was  duly  raised  and  pre- 
sented in  the  Bill  of  Exceptions. 

A  witness  for  plaintiff  was  asked  what  was  the 
relative  value  of  like  service  in  England  and  British 
Columbia  and  Seattle  and  testified  the  value  was 
much  higher  here  than  in  England,  at  a  ratio  of 
two  and  one  half  to  one.     (Tr.  Record  p.  51). 

The  burden  is  on  the  excepting  party  to  show 
prejudicial  error. 

Cunningham,  v.  Springer,  204  U.  S.  647,  652. 

That  burden  the  plaintiff  in  error  has  not  dis- 
charged. 

We  submit  that  if  there  was  error,  it  was  with- 
out prejudice  to  plaintiff*  in  error.  There  was 
nothing  before  the  court,  as  disclosed  by  the  record 
of  the  testimony  in  the  Bill  of  Exceptions,  showing 
what  would  have  been  charged  for  similar  service 
in  England  and  the  fact  that  such  services  here 
were  worth  two  and  one-half  times  more  than  in 
England  could  in  no  way  fix  the  value  here,  without 
a  criterion  which  was  wanting. 

Furthermore,  the  court  awarded  plaintiff'  $4000 
as  against  $6000.  to  $7000.  testified  to  by  this  witness 
as  the  value  of  the  services  rendered. 
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POINT  VII. 

10th  Assignynent  of  Error. 

Alleged  error  in  admitting  bill  of  broker  in 
London  for  services  rendered  on  collision,  plain- 
tiff's exhibit  No.  21.  (Tr.  Record  pp.  52  and  68; 
Pltff.  in  Error's  Brief  p.  22.) 

This  alleged  error  was  duly  raised  and  pre- 
sented in  the  Bill  of  Exceptions. 

What  was  said  in  Point  VI  as  to  the  9th  As- 
signment of  Error,  may  be  considered  as  repeated 
here  as  to  the  lOth  Assignment  of  Error. 

The  amount  of  the  bill  of  the  London  agent 
had  no  bearing  upon  the  value  of  plaintiff's  serv- 
ices at  Seattle  and  British  Columbia  and  its  ad- 
mission was  without  prejudice  to  plaintiff*  in  error. 
The  trial  court  itself  characterized  it  as  "rather  far 
fetched."  (Bill  of  Exceptions,  Tr.  Record  p.  5, 
line  14.) 

That  bill,  plaintiff' 's  exhibit  No.  21,  was  for 
services  during  a  period  of  four  months  and  was  for 
£400  or  say  $2000.  Notwithstanding  the  comparison 
made  between  values  of  services  here  and  in  Eng- 
land, as  two  and  one  half  times  greater  here  than 
in  England,  the  court  as  a  mater  of  fact  found  for 
plaintiff  in  the  sum  of  $4000  for  services  covering 
a  period  of  over  one  year  and  eight  months;  plain- 
tiff testified  that  the  time  actually  occupied  by  him, 
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if  boiled  down,  would  amount  to  one  year,  of  eight 
hours  a  day.  (Tr.  Record  p.  39,  lines  9-14)  Plain- 
tiff further  testified  that  his  net  earnings  were  three 
to  four  thousand  dollars  a  year.  (Tr.  Record  p. 
42).  It  is  evident  that  it  was  this  testimony 
as  to  time  actually  employed  and  the  earning  ca- 
fermod-4he  baois  of  the  court 'o  finding  in  favor  of 
pacity  of  plaintiff  at  Seattle,  that  formed  the  basis 
of  the  court's  finding  in  favor  of  plaintiff'  in  the  sum 
of  $4000,  and  not  the  testimony  of  Currie  as  to  rela- 
tive values  or  the  London  agent's  bill  of  Exhibit  No. 
21,  and  that  the  admission  of  the  agent's  bill  was 
without  prejudice  to  plaintiff*  in  error. 

As  applicable  generally  to  the  8tli,  9th  and  10th 
Assignments  of  Error,  the  admission  of  alleged  in- 
competent and  immaterial  evidence,  the  Supreme 
Court  in  Holmes  v.  Goldsmith,  147  U.  S.  150,  said: 

''The  modern  tendency,  both  of  legislation  and 
of  the  decision  of  courts,  is  to  give  as  wide  a  scope 
as  possible  to  the  investigation  of  facts.  Courts  of 
error  are  specially  unwilling  to  reverse  cases  be- 
cause unimportant  and  possibly  irrelevant  testimony 
may  have  crept  in,  unless  there  is  reason  to  think 
that  practical  injustice  has  been  thereby  caused." 

To  the  same  effect.  Press  Piib.  Co.  v.  Monteith, 
180  Fed.  356  at  362,  2nd  C.  C.  A. 

This  court  in  U.  S.  v.  Honolulu  Plantation  Co., 
122  Fed.  at  583,  said: 
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"Material  evidence  erroneously  admitted  in  a 
trial  before  a  jury  is  always  reversible  error,  unless 
it  can  be  properly  said  that  such  admission  was  with- 
out doubt,  without  injury." 

The  erorneous  admission  of  evidence  was  harm- 
less where  the  same  facts  were  shown  by  proper  evi- 
dence. 

Smith  V.  Township  of  Au  Gres,  150  Fed.  257. 

Crichfield  v.  Julia,  147  Fed.  25. 

The  error,  if  any,  in  admitting  evidence  of  a 
fact  established  by  evidence  received  without  ob- 
jection, is  harmless. 

St.  Louis,  etc.  Co.  v.  Duke,  192  Fed.  306. 

Unless  it  can  be  shown  that  prejudice  has  re- 
sulted from  error  of  the  trial  court  prejudice  will 
not  be  presumed. 

Hoogendorn  v.  Daniel,  202  Fed.  431  9th  C. 
C.  A. 

In  the  case  at  bar  the  trial  was  to  the  cotirt  and 
it  can  hardly  be  said  that  opinion  evidence  by  a  wit- 
ness, as  to  the  value  of  services,  is  prejudicial,  be- 
cause of  incompetency  of  the  witness,  where  the 
trial  judge  was  advised  as  to  the  degree  of  qualifi- 
cation of  the  witness;  or  where  other  expert  wit- 
nesses, whose  testimony  on  the  question  of  value  of 
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service  was  received  without  objection,  testified  as 
to  the  value  of  those  services  in  an  amount  in  excess 
of  the  award  made  by  the  court. 

POINT  VIII. 

11th  and  18th  Assignments  of  Error. 

Alleged  error  in  the  admission  of  evidence  for 
defendant  in  error  detailing  the  evidence  offered 
in  former  suit  in  support  of  his  cause  of  action  in 
that  suit  and  to  the  effect  that  in  the  former  suit  he 
did  not  sue  for  the  services  sued  for  in  the  instance 
suit.  (Tr.  Record  pp.  58,  59,  60,  61,  62,  63,  68,  69, 
70.     Pltff.  in  Error's  Brief  p.  22.) 

It  will  be  remembered  that  one  of  the  affirma- 
tive defenses  of  plaintiff'  in  error  in  the  instance 
case  was  former  recovery  which  was  denied  bj^  de- 
fendant in  error.  The  issue  thus  joined  was  de- 
cided in  favor  of  defendant  in  error  by  the  general 
finding. 

It  appears  from  the  testimony  contained  in  the 
Bill  of  Exceptions  that,  in  support  of  that  affirma- 
tive defense,  plaintiff  in  error  offered  in  evidence 
Exhibit  A,  being  the  complaint,  answer,  reply,  find- 
ings of  fact,  conclusions  of  law  and  judgment  in 
the  former  suit  and  it  was  admitted  that  the  judg- 
ment was  paid  in  full;  and  that  in  rebuttal  the 
defendant  in  error  took  the  witness  stand  and  testi- 
fied respecting  the  former  suit,  identified  Exhibit 
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No.  22  as  the  account  on  which  he  recovered  in  that 
former  suit,  (Tr.  Record  p.  56),  the  basis  of  his 
comphiint  and  recovery  in  the  former  suit,  (Tr. 
Record  p.  57) ;  that  plaintiff  in  error  admitted  as  a 
fact  that  the  recovery  in  the  former  suit  was  on 
the  general  average  bill.  Exhibit  No.  22  herein,  and 
that  that  was  the  bill  evidence  was  offered  in  the 
former  suit  to  support,  (Tr.  Record  p.  57)  ;  de- 
fendant in  error  further  testified  that  he  was  pres- 
ent at  the  trial  of  former  suit  and  was  the  main  wit- 
ness for  plaintiff  in  that  suit;  that  he  alone  had 
knowledge  of  the  particular  facts  upon  which  re- 
covery could  be  had,  (Tr.  Record  p.  58)  ;  that  Ex- 
hibit No.  23  is  the  letter  containing  instructions 
from  plaintiff*  in  error  to  defendant  in  error  to  take 
charge  of  the  general  average  matters.  (Tr.  Rec- 
ord p.  59;)  that  separate  and  distinct  accounts  of 
the  services  in  the  general  average  matter,  the  basis 
of  recovery  in  the  former  suit,  and  of  services  in- 
volved in  the  instance  case  were  kept  and  rendered 
by  defendant  in  error,  (Tr.  Record  p.  60;)  and  that 
*'the  general  average  agency  services  referred  to 
are  facts  occurring  prior  to  the  arrival  of  the  ship 
in  Seattle  and  the  matters  I  testified  to  this  morn- 
ing and  afternoon  (in  the  instance  case),  for  which 
I  am  now  claiming  compensation  are  for  services 
rendered  subsequent  to  the  arrival  of  the  vessel  at 
Seattle  and  concern  matters  occurring  after  the  ar- 
rival of  the  vessel,  that  is  the  line  of  demarcation." 
(Tr.  Record  p.  61). 
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In  view  of  the  issues  raised  by  the  pleadings  on 
the  question  of  former  recovery,  the  testimony  of 
the  defendant  in  error  which  was  sought  by  the 
questions,  objections  to  which  form  the  bases  of 
Assignments  of  Error  11th  to  17th,  inchisive,  was 
competent  and  material. 

There  was  no  other  way  of  determining  the 
issues  in  the  instance  case  regarding  the  defense  of 
former  recovery  than  by  calling  witnesses  who  at- 
tended the  trial  of  the  former  suit.  If  the  testimony 
of  such  witness  in  the  instance  case  was  inaccurate 
or  untrue,  plaintiff  in  error,  on  its  rebuttal,  could 
have  shown  such  inaccuracy  or  untruth.  That  such 
could  not  be  shown  is  manifest  from  the  admission 
by  plaintiff  in  error  that  the  recovery  in  the  former 
suit  was  on  the  bill  of  $1000  for  general  average 
services  and  that  the  bill  offered  in  evidence  in  the 
instance  case  as  Exhibit  No.  22  was  the  bill  offered 
in  evidence  to  support  the  cause  of  action  in  the 
former  suit.     (Tr.  Record  p.  57.) 

While  on  the  other  hand,  it  is  contended  by 
plaintiff*  in  error  in  his  brief  that  in  the  instance 
case  defendant  in  error  is  suing  for  services  as  an 
expert  in  assembling  and  classifying  evidence  in  a 
trial  involving  the  responsibility  for  collision  dam- 
ages to  cargo.     (Pltff'.  in  Error's  Brief,  p.  22.) 

The  test  laid  down  in  Stark  v.  Starr,  supra,  and 
the  Haijtian  Be  public,  supra,  for  the  purpose  of  de- 
termining whether  or  not  the  causes  of  action  in  the 
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former  suit  and  in  the  instance  case  should  have 
been  joined  in  one  suit,  i.  e.  whether  the  evidence 
necessary  to  j)ro\'e  one  cause  of  action  would  have 
established  the  other,  determines  the  admissibility 
of  the  testimony  as  material  and  competent,  which 
admission  is  objected  to  and  urged  as  error  by  the 
Assignments  of  Erroi*,  llth  to  17th  inclusive. 

iVs  to  the  ISth  Assignment  of  Error,  the  ob- 
jection complained  of  is  only  to  the  first  ten  lines 
of  the  testimony  of  witness  Gorham.  (Tr.  Record 
p.  63).  There  is  nothing  in  those  ten  lines  which 
is  in  an}^  way  pi'ejudicial  to  plaintiff  in  error.  The 
balance  of  the  testimony  of  that  witness  on  pages 
63  and  on  page  64,  all  within  the  Bill  of  Exceptions 
was  not  objected  to  and  no  error  can  be  predicated 
upon  testimony  not  admitted  over  an  objection. 
Plaintiff'  in  Error  may  have  intended  that  his  ob- 
jection should  cover  all  of  the  statement  of  this  wit- 
ness but  the  record  does  not  disclose  any  such  in- 
tention. 

We  submit  that  the  objections  to  the  several 
questions  in  the  llth  to  the  17th  Assignments  of 
Error  and  to  the  testimony  in  the  18th  Assignment 
of  Error,  were  not  well  taken,  that  the  nilings  of 
the  court  overruling  the  objections  were  without 
error  and  that,  even  if  there  were  error,  such  error 
was  not  prejudicial  to  plaintiff  in  error. 

The  burden  is  on  the  excepting  party  to  show 
prejudicial  error. 
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Cunningham  v.  Springer,  204  U.  S.  647,  652. 

The  plaintiff  in  error  has  not  discharged  that 
burden. 

Admission  of  extrinsic  evidence  to  show  precise 
matters  raised  and  determined  in  former  suit; 

In  the  instance  case  the  comphaint  alleges,  para- 
graph III,  that  between  November  29,  1910  and 
June  6,  1912,  in  the  State  of  Washington  and  the 
Province  of  British  Columbia,  plaintiff*  rendered 
services  as  a  ship's  agent  to  defendant  at  its  special 
instance  and  request  in  writing. 

The  answer  to  that  complaint  alleges,  in  its 
first  affirmative  defense:  (1)  That  on  October  22nd, 
1914,  plaintiff*  began  an  action  in  the  Superior 
Court  of  King  County,  State  of  Washington,  against 
defendant  for  the  same  cause  of  action,  the  same 
services  and  upon  the  same  contract  pleaded  herein 
and  covering  the  same  transactions ;  in  which  former 
action  defendant  appeared,  issue  was  joined,  trial 
had  and  judgment  entered  in  favor  of  plaintiff'  in 
the  sum  of  $1081  and  costs  and  judgment  was  there- 
after paid  in  full  (par.  I;)  (2)  That  in  order  to  sus- 
tain his  cause  of  action  in  the  state  court  plaintiff 
offered  evidence  of  the  same  transactions  as  ai'e  re- 
ferred to  and  relied  upon  herein  and  in  plaintiff's 
bill  of  particulars  herein,  and  that  all  matters  men- 
tioned in  plaintiff's  complaint  herein  and  in  his  bill 
of  particulars  herein,  were  litigated  and  should  have 
been  litigated  in  the  former  suit  (par.  II)  ; 
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The  plaintiff  in  its  reply  made  a  general  denial 
of  the  allegations  of  that  first  affirmative  defense. 

Thus  the  issues  were  joined. 

It  was  the  duty  of  the  court  to  admit  testimony 
on  these  issues. 

At  the  trial,  in  support  of  its  first  affirmative 
defense,  defendant  offered  in  evidence  the  com- 
plaint, answer,  reply,  findings  of  fact,  conclusions  of 
law  and  judgment  in  the  former  suit,  defendant's 
Exhibit  A;  and  it  was  admitted  that  that  judgment 
had  been  paid. 

This  complaint  and  the  findings  of  fact  in  the 
former  suit,  alleges  and  recites,  respective!}^ :  That 
between  the  11th  day  of  November,  1910,  and  the  5th 
day  of  January  1914,  at  Seattle,  Washington,  and 
Vancouver,  British  Columbia,  plaintiff  rendered 
services  as  a  ship  broker  to  defendant  at  its  special 
instance  and  request  in  writing. 

No  further  evidence  was  offered  on  the  part  of 
defendant  in  support  of  its  first  affirmative  defense. 

Thereupon  the  plaintiff  in  rebuttal,  in  view  of 
the  issues  of  fact  joined  by  the  first  affirmative  de- 
fense and  the  reply,  offered  testimony  showing:  (1) 
That  the  services  involved  in  the  instance  case  were 
not  the  same  services  as  were  involved  in  the  former 
suit,  (2)  nor  upon  the  same  contract;  (3)  nor  cover- 
ing the  same  transactions;  (4)  that  the  evidence  of- 


— 36— 

fered  by  plaintiff  in  the  former  suit  was  not  of  the 
same  transactions  as  are  referred  to  and  relied  upon 
in  the  instance  case  and  in  his  bill  of  particulars  in 
the  instance  case;  (5)  that  the  matters  mentioned  in 
plaintiff's  complaint  in  the  instance  case  and  in  his 
bill  of  particulars  in  the  instance  case  were  not  liti- 
gated in  the  former  suit. 

Part  of  the  evidence  so  offered  by  plaintiff  was 
objected  to  by  defendant,  its  objections  overruled 
and  exceptions  thereto  properly  preserved  and  pre- 
sented in  the  Bill  of  Exceptions  under  the  11th  to 
the  18th  Specifications  of  Error. 

We  submit  that  upon  the  face  of  the  complaint 
in  the  instance  case  and  of  the  complaint  in  the 
former  suit,  without  respect  to  any  distinction  as  to 
the  phrases  "ship  broker"  and  "ship's  agent,"  the 
causes  of  action  respectively  stated  therein,  are  not 
the  same;  and  for  that  reason  the  judgment  in  the 
former  suit  is  no  bar  to  recovery  herein. 

But  in  view  of  the  issues  tendered,  in  view  of 
the  very  particularity  of  the  allegations  of  both  the 
first  and  second  paragraphs  of  the  first  affirmative 
defense  in  defendant's  answer,  denied  by  plaintiff's 
reply,  we  submit  that  it  was  proper  for  the  trial 
court  to  admit  extrinsic  evidence  on  the  part  of 
plaintiff  on  such  issues. 

Where  former  recovery  is  pleaded,  it  can  be 
shown  in  the  second  suit  by  parol  evidence  what  was 
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in  the  first,  wli 
do  so. 

Campbell  v.  Rankin,  98  U.  S.  261. 


tried  in  the  first,  whenever  it  becomes  necessary  to 


"It  is  undoubtedly  settled  law  that  a  judgment 
of  a  court  of  competent  jurisdiction,  upon  a  ques- 
tion directly  involved  in  one  suit,  is  conclusive  as 
to  that  question  in  another  suit  between  the  same 
parties.  But  to  this  operation  of  the  judgment  it 
must  appear,  either  upon  the  face  of  the  record  or 
be  shown  by  extrinsic  e\ddence,  that  the  precise  ques- 
tion was  raised  and  determined  in  the  former  5uit." 

Russell  V.  Place,  94  U.  S.  606. 

The  case  of  Russell  v.  Place,  supra,  was  fol- 
lowed by  this  court  in  Lim  Jew  v.  TJ.  S.,  196  Fed. 
736,  whei'ein  it  was  said: 

"It  is  also  settled  law  that  a  judgment  upon  a 
question  directly  involved  in  one  suit  is  conclusive 
as  to  that  question  in  another  suit  between  the  same 
parties;  but  to  have  this  operation  it  must  appear 
from  the  record  or  be  shown  by  extrinsic  evidence 
that  the  precise  question  was  raised  and  determined 
in  the  former  suit.  Any  uncertainty  on  this  head 
must  be  dispelled  by  extrinsic  proof;  otherwise  the 
entire  subject-matter  of  the  action  will  be  set  at 
large  upon  the  new  contention. ' ' 
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The  issues  tendered  by  the  first  affirmative  de- 
fense of  the  answer  and  met  by  denial  in  the  reply, 
raise  such  an  ''uncertainty"  in  the  case  at  bar. 

The  admission  of  the  testimony  objected  to, 
covered  by  the  11th  to  the  18th  Assignments  of 
Error,  even  if  error,  was  without  prejudice  to 
plaintiff  because  there  was  sufficient  other  evidence, 
not  objected  to  or  if  objected  to,  exceptions  not 
taken  in  Bill  of  Exceptions,  admitted  to  support 
the  issues  on  the  question  at  bar  in  favor  of  plain- 
tiff. 

St.  Louis,  etc.,  Co.  v.  Duke,  supra. 

We  submit  that  the  judgment  of  the  lower  court 
should  be  affirmed. 


WILLIAM  H.  GORHAM, 
Attorney  for  Defendant  in  Error. 
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To  the  Honorable,  the  Judges  of  the  above  entitled 
Court : 

The  plaintiff  in  error  respectfully  petitions  the 
Court  to  grant  a  rehearing  and  reargument  of  this 
case  upon  the  following  grounds: 

I. 

The  court,  at  page  7  of  the  opinion  filed  treats 
of  the  objection  of  plaintiff  in  error  to  the  introduc- 
tion of  evidence,  not  in  the  light  of  the  record  as  it 


existed  at  the  time  when  the  objection  was  made  but 
in  the  light  of  the  evidence  thereafter  introduced  over 
such  objection.  We  submit  that  this  must  have  been 
an  inadvertence  on  the  part  of  the  court.  The  ob- 
jection of  the  plaintiff'  in  error  should  have  been  con- 
sidered and  disposed  of  upon  the  record  as  it  stood 
when  it  was  made.  The  record  as  it  then  stood  con- 
tains the  plain  and  unmistakable  allegation  in  the  com- 
plaint that  "during  said  three  years  last  past  the  de- 
fendant has  maintained  and  is  now^  maintaining  a 
general  agent  at  Seattle,  Washington,  for  the  more 
convenient  transaction  of  its  business  in  said  state." 
It  also  contains  a  further  allegation  in  the  following 
paragraph  of  the  complaint  that  the  defendant  in 
error  had  ceased  to  be  the  agent  of  plaintiff  in  error 
on  June  6th,  1912.  The  allegation  of  maintaining 
an  agency  which  we  have  quoted  above  was  admitted 
in  the  answer  of  the  plaintiff  in  error.  This  allega- 
tion of  the  defendant  in  error  as  to  said  agency  is  to 
be  taken  as  a  conclusive  judicial  admission  and  no 
evidence  was  proper  to  be  received  under  it. 

Wulf  vs.  Manuel  23  Pac.   723. 

J.   Hendy  Machine    Works   vs.   Pacific   Cable 
Construction   Co.,   33   Pac.    1084. 
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It  is  the  established  rule  of  law  that  facts  admit- 
ted in  the  pleadings  are  equivalent  to  findings  made 
by  the  court  and  are  equally  conclusive. 

Miller  vs.  Head  Camp  W.  O.  IF.,  77  Pac.  83. 

A  party  cannot  contradict  judicial  allegations 
of  his  petition  to  the  prejudice  of  his  adversary  who 
has  in  good   faith   accepted  and  acted   on  them. 

State  vs.  Judges  of  Appeals,  etc.,  34  La.  Ann. 
1220. 

An  averment  of  title  in  respondents,  declaring 
title  to  be  in  respondents  found  in  a  petition  for  con- 
demnation, is  conclusive  upon  petitioner  and  respond- 
ents need   not   prove   their  title. 

Sanitar})  District  vs.  Chicago,  etc.,  Ry.  Com- 
pany, 75   X.   E.   248. 

Where  facts  are  admitted  in  the  pleadings  no 
proof  is  necessan'  or  proper. 

Scheldt  vs.  Board  of  Com.,  122  Pac.  910. 

We  submit,  therefore,  that  the  allegation  in  the 
complaint  of  the  defendant  in  error  was  absolutely 
binding  upon  him.  This  view  is  further  strengthened 
by  consideration  of  plaintiff's  Exhibit  24,  offered  in 
evidence  Record  64,  and  the  testimony  of  the  witness 
Gorham.      An    examination    of    Exhibit    24    will    dis- 


close  that  on  October  14th,  1914,  the  defendant  in  error 
and  the  plaintiff  in  error  stipulated  that  for  three 
years  prior  to  that  time  plaintiff  in  error  had  been 
represented  by  an  agent  and  had  maintained  an  office 
in  the  City  of  Seattle.  When  defendant  in  error  was 
called  for  further  interrogation,  upon  cross-examina- 
tion by  Mr.  Kiefer  he  testified,  that  he  was  agent 
for  defendant  in  Seattle  continuously  from  1907  up 
to  about  the  time  this  controversy  over  his  compen- 
sation arose  early  in  1912,  about  April,  1912. 

An  examination  of  the  record,  page  55,  will  dis- 
close that  the  testimony  of  Captain  Jolivet  was  not 
offered  upon  this  question  and  was  not  so  received 
by  the  court  or  so  considered  by  either  counsel.  Cap- 
tain Jolivet  had  been  asked  concerning  his  experience 
for  the  purpose  of  qualifying  him  as  an  expert  wit- 
ness as  to  the  value  of  the  services  of  the  defendant 
in  error,  and  was  thereafter  asked  this  question: 

"Q.  What  in  your  judgment.  Captain,  is  the 
reasonable  value   of   Mr.    Barnaby's    services? 

Mr.  Gorham:  We  desire  to  ask  the  Caj^tain  a 
question   or   two   before   he   answers   that. 

The  Court:     Very  well. 


Cross-Examination. 

By   Mr.   Gorham: 

Q.     You  are  the  agent  for  the  defendant  corpo- 
ration,  in  this  suit   at  bar? 

A.     Yes. 

Q.     How  long  have  you  acted  as  such  agent? 

A.     Three    years. 

Q.     You  are  their  resident   agent   at    Seattle,   in 
full   charge   of   their   business   here? 

A.     Yes. 

Q.     Employ    counsel   to    defend    this    suit? 

A.     Yes." 

And  thereupon  the  witness  answered  the  question  as 
an  expert  and  counsel  for  defendant  in  error  offered 
no  further  cross-examination.  We  submit  that  the 
context  of  this  witness'  entire  testimony,  including 
his  cross-examination,  showed  that  the  purpose  and 
object  of  counsel  for  defendant  in  error  was  simply 
to  show  the  interest  of  Captain  Jolivet  in  the  con- 
troversy with  a  view  to  more  or  less  affecting  the 
weight  of  his  evidence.  There  was  nothing  whatever 
to  direct  the  attention  of  counsel  for  plaintiff  in  er- 
ror or  of  the  coiu't  to  any  purpose  to  use  this  to  vary 
or  modify  the  allegations  of  the  complaint.  Had  there 
been  it  would  have  promptly  been  objected  to. 
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It  is  perfectly  patent  from  the  testimony  of  the 
defendant  in  error  just  referred  to  and  from  the  com- 
plaint and  the  entire  theory  of  the  cause  in  the  lower 
court  that  the  claim  now  made  upon  the  testimony 
elicited  upon  the  cross-examination  of  the  witness 
Jolivet  is  tlie  merest  afterthought.  The  view  taken 
by  the  court  of  tliis  testimonj^  clearly  allowed  the  de- 
fendant in  error  to  introduce  testimony  for  one  pur- 
pose, and  later,  when  he  finds  his  theory  of  the  case 
not  in  accordance  with  the  law,  to  seek  to  profit  by 
this  testimony  as  though  it  were  in  generally  and  to 
thereby  contradict  his  solemn  averment  of  jurisdic- 
tional facts.  He,  himself,  has  alleged  and  testified 
to  a  state  of  facts  which  started  the  statute  of  limita- 
tions running  in  April,  1912,  when  he  demanded  pay- 
ment of  this  account.  The  record  throughout  shows 
that  counsel  for  defendant  in  error  tried  his  case  in 
the  court  below  upon  the  theory  of  the  application  of 
six  years  statute  of  limitations ;  his  complaint  is  drafted 
upon  that  theory;  and  his  stipulation,  plaintiff's  Ex- 
hibit 24,  shows  that.  The  opinion  of  the  trial  court 
shows  that  the  case  was  tried  upon  the  theory  of  the 
six  years  statute,  and  we  most  earnestly  urge  upon 
this  court  that  this  judgment  should  be  reversed  and 
the  case  dismissed  for  the  reason  that  j^laintiff  in  error 
made  the  point  of  the  statute  of  limitations  by  its  ob- 


jection  to  the  introduction  of  any  testimony  upon  the 
ground  and  its  objection  should  be  disposed  of  upon 
the  record  as  it  then  stood.  This  court  says  in  its 
opinion  that  upon  a  demurrer  the  complaint  would  be 
construed  against  the  pleader.  What  else  is  our  objec- 
tion to  the  introduction  of  evidence  but  a  demurrer 
ore  tenus,  and  we  certainly  are  entitled  to  have  it  ruled 
upon  as  such  and  not  ruled  upon  as  a  demurrer  to 
the  evidence,  as  has  been  done. 

An  objection  to  the  admission  of  evidence  is  equiv- 
alent to  a  demurrer  ore  tenus. 

Belknap  Glass  Co.,  Appellant,  vs.  Kelleher  et 
al,  T2  Wash  529. 

H indie  vs.  Holcomh,  34  Wash.  336. 
(See  bottom  page  339) 

BotJie  vs.  Rothe,  31  Wis.  570. 

The  opening  statement  of  counsel  is  proper  for 
the  consideration  of  the  Court  in  passing  upon  the  ob- 
jection to  the  introduction  of  evidence. 

Oscanyan  vs.  Arms  Co.,  103  U.   S.  261. 

The  court  should  consider  this  case  and  compel  the 
defendant  to  try  this  case  upon  appeal  upon  the  same 
theory  upon  which  he  tried  it  in  the  court  below,  name- 
ly, that  the  contract  sued  upon  was  a  contract  in  writ- 
ing and  therefore  within  the  six  years  statute  of  limi- 
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tations,  and  his  solemn  averment  that  for  a  period  of 
more  than  three  years  prior  to  bringing  the  action  the 
plaintiff  in  error  was  represented  by  an  agent  within 
the  jurisdiction  so  as  to  be  capable  of  being  sued.  If 
his  theory  as  to  the  the  character  of  his  contract  is 
wrong  he  should  be  lield  to  the  consequences  and  he 
should  not  be  permitted  to  escape  by  now  contending 
in  opposition  to  the  solemn  averment  of  his  complaint, 
and  admitted  by  the  answer. 

U.  S.  vs.  KettenbacJi,  208  Fed.  209. 

Elliott  on  Appellate  Procedure,  Sees.  489,  490, 
491    and   492. 

Webh  vs.  Roscmond,  90  S.  E.  306. 

Belcher  I's.  Young,  90  Wash.  303. 

Wichers  vs.    Wicliers,  70   Southern  40. 

Delano  vs.  Roberts,  182  S.  W.  771. 

The  Court  in  its  opinion  undoubtedly  overlooked 
one  of  the  provisions  of  the  statute  of  the  State  of 
Washington  respecting  the  running  of  the  statute  of 
limitations.  Actions  may  be  begun  in  two  ways  in  the 
State  of  Washington,  namely,  by  the  service  of  sum- 
mons or  the  filing  of  a  complaint. 

"Actions  in  the  several  Superior  Courts  of  this 
State  shall  be  commenced  by  the  service  of  a  sum- 
mons, as  hereinafter  provided,  or  by  filing  a  com- 
plaint with  the  county  clerk  as  the  clerk  of  the 
Court 

Rem.  &  Bal.  Code,  Sec.  220. 


9 

It  is  further  provided  l)>"  Section  167,  Rem.  & 
Bill   Code, 

"The  limitations  prescribed  in  this  act  (Chap- 
ter) shall  ap})ly  to  actions  ...  an  action 
shall  be  deemed  commenced  when  the  complaint 
is  filed." 

In  B I  (dock  vs.  Condon,  51  Wash.  604,  Service  vs. 
MacMahon,  42  Wash.  452,  and  in  numerous  other 
cases  the  Supreme  Court  of  the  State  of  Washington 
has  held  that  service  of  summons  without  the  filing  of 
the  complaint  will  not  toll  the  statute.  According  to 
the  allegations  of  tlie  complaint  of  the  defendant  in 
error  and  according  to  his  own  testimony  the  defendant 
in  error  could  at  any  time  within  three  years  after 
April,  1912,  not  only  have  filed  his  complaint,  but  he 
could  have  obtained  service.  It,  however,  appears  that 
the  obtaining  of  service  without  filing  the  complaint 
would  not  have  tolled  the  statute.  If  service  were  nec- 
essary under  our  statute  to  start  the  action  and  toll  the 
statute  the  point  made  by  the  defendant  in  error  in 
this  court  but  not  in  the  court  below  might  be  worthy 
of  serious  consideration,  but  in  the  face  of  the  statu- 
tory provision  of  the  State  of  Washington  that  for  the 
purposes  of  the  statute  of  limitations  an  action  shall  be 
deemed  begun  when  the  complaint  is  filed,  it  must  be- 
come evident  that  the  issue  of  service  of  summons  is 
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irrelevant.  We  presume,  therefore,  that  this  court  has 
overlooked  the  statutory  provision  or  had  added  to  the 
exceptions  provided  in  the  statute,  something  which  we 
respectfully  suggest  is  heyond  the  power  of  this  or  any 
other  court. 

II. 

The  court,  at  page  6  of  the  opinion,  says  that  the 
plaintiff  in  error  made  no  request  for  a  general  finding. 
We  submit  that  the  court  overlooked  the  state  of  the 
record.  At  page  65  of  the  record  this  occurs:  "And 
Mr.  Kiefer  on  behalf  of  the  defendant  contends  that 
his  objection  to  the  introduction  of  any  evidence  in 
support  of  the  complaint  must  be  sustained  and  the 
evidence  stricken,  and  further  that  in  any  event  under 
all  the  evidence  in  the  case  the  defendant  was  entitled 
to  a  judgment."  The  opinion  of  the  trial  court  clearly 
shows  that  the  court  treats  what  occurred  as  a  request 
from  counsel  for  both  parties  to  find  generally  for 
their  respective  clients.  While  the  language  here  is 
somewhat  informal,  it  clearly  indicated  to  the  trial 
court  that  both  parties  were  requesting  general  find- 
ings in  their  favor. 

We  respectfully  submit  that  the  foregoing  lan- 
guage is  a  sufficient  challenge  to  the  evidence  and  cer- 
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tainly  ought  to  be  given  force  and  effect  as  a  request 
for  a  general  finding  in  favor  of  the  plaintiff  in  error. 

National  Surct/j  Co.  vs.  U.  S.,  200  Fed.  142. 
Bunday  vs.  Hvniington,  224  Fed.  847. 
Paul  vs.  Del.  I..  S^  IV.  B.  Co.,  130  Fed.  951. 

That  being  so,  the  inquiry  arises  as  to  whether  or 
not  there  was  any  competent  evidence  to  support  the 
court's  finding  in  favor  of  the  plaintiff,  and  this  brings 
us  to  a  discussion  of  the  question  of  the  admissibility 
of  the  evidence  of  the  witness  Barnaby.  This  matter 
is  disposed  of  by  this  court  on  pages  9  and  10  of  the 
opinion  and  is  embraced  in  the  11th  to  18th  assign- 
ments of  error. 

It  appears  to  counsel  that  the  court  has  unwit- 
tingly overlooked  the  exact  state  of  the  record,  partic- 
ularly the  stipulation  hereafter  referred  to.  In  the 
action  in  the  Superior  Court  the  plaintiff'  in  his  com- 
plaint, defendant's  Exhibit  "A,"  sets  up  that  between 
November  12,  1909,  and  January-  5th,  1914,  he  ren- 
dered services  to  plaintiff  in  error  as  a  "shi]:)'s  broker." 
Originally  the  complaint  in  the  cause  at  bar  alleged 
services  rendered  as  "ship's  broker"  between  October 
29th,  1910,  and  June  6th,  1912.  The  court  will  ol)- 
serve  tliat  the  dates  of  the  period  set  up  in  the  first 
action  included  all  of  the  period  set  up  in  the  cause  at 
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bar  for  identical  services,  namely,  "ship's  broker." 
The  court  will  also  note  that  before  the  amendment 
in  the  cause  at  bar  erasing  the  words  "ship's  broker" 
and  inserting  "ship's  agent,"  it  was  stipulated  between 
counsel  that  this  amendment  should  not  prejudice  de- 
fendant's plea  of  former  recovery  (Record  23).  Again 
it  was  stipulated  before  defendant  rested  that  the 
amendment  of  the  complaint  in  the  cause  at  bar  should 
not  alter  the  force  and  effect  of  the  judgment  of  the 
Superior  Court  as  a  bar,  if  otherwise  a  bar  and  that  for 
that  purpose  the  term  "ship's  agent"  should  be  con- 
sidered by  the  court  to  mean  the  same  as  "ship's  bro- 
ker"  (Record  56). 

Certainly  the  effect  of  this  stipulation  is  to  abro- 
gate the  trial  amendment  so  far  as  it  affects  the  right 
of  the  plaintiff  in  error  to  urge  the  plea  of  former 
recovery,  and  the  case  at  bar  is  one  brought  for  the 
same  kind  of  services  rendered  during  a  portion  of  the 
period  covered  by  the  former  recovery.  No  testimony 
could  possibly  be  received  to  show  otherwise  in  the  face 
of  such  an  admission  in  the  pleadings  in  the  case  at 
bar  and  the  record  in  the  first  suit. 

When  the  testimony  covered  by  our  11th  to  18th 
assignments  of  error  inclusive  was  offered  there  was 
before  the  court  the  record  of  the  judgment  in  the  Su- 
perior Court  showing  that  the  defendant  in  error  had 
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recovered  for  all  his  services  as  "ship's  broker"  during 
a  period  embracing  all  of  the  period  sued  for  in  the 
case  at  bar  for  the  same  kind  of  services.  We  submit 
that  this  record  was  absolutely  conclusive  upon  the  de- 
fendant in  error.  The  trial  court  and  this  court  both 
appeared  to  think  that  he  sued  in  one  case  for  services 
as  a  "ship's  agent'  and  in  the  other  for  services  as 
"ship's  broker,"  overlooking  the  stipulation  we  have 
above  referred  to,  the  effect  of  which  stipulation  as  to 
make  both  actions  for  exactly  the  same  services  and 
both  of  them  upon  a  quantum  meruit.  This  state  of 
the  record  surely  makes  all  of  the  testimony  covered 
by  these  assignments  of  error  incompetent.  The  de- 
fendant in  error  was  bound  by  his  own  records  as  he 
made  them  and  his  solemn  stipulation  at  the  bar  of  the 
court  upon  trial.  We  submit  that  by  his  pleadings  in 
the  two  cases  the  defendant  in  error  has  absolutely  shut 
out  the  testimony  embraced  in  these  assignments  and 
which  it  is  admitted  that  the  lower  court  received  over 
our  objection  and  exception.  Surely  this  court  must 
have  overlooked  the  two  stipulations  to  which  we  have 
called  attention.  If  these  two  stipulations  u])on  the 
trial  are  to  be  given  any  force  and  effect  it  must  be 
that  we  have  here  at  bar  a  suit  for  services  as  "ship's 
broker"  alleged  to  have  been  rendered  during  a  period 
for  which  recoverv  for  same  service  had  alreadv  been 
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had  in  the  first  action.  If  this  is  true  then  our  objec- 
tion to  the  admission  of  the  testimony  must  be  sus- 
tained, and  our  assignments  11  to  18  are  well  taken. 
We  refer  to  the  authorities  in  our  brief. 

III. 

At  page  10  of  the  opinion  the  court  concedes  that 
the  9th  and  10th  assignments  are  well  taken  in  the 
sense  that  the  evidence  was  not  admissible,  and  goes 
on  to  say  that  it  was  obviously  harmless.  We  respect- 
fully question  the  logic  of  this  statement.  It  is  un- 
necessary to  cite  authorities  to  this  court  to  the  effect 
that  the  findings  of  fact  of  a  Federal  trial  court,  sitting 
without  a  jury,  have  all  the  force  and  effect  of  a  ver- 
dict of  a  jury.  Neither  is  it  necessary  to  cite  authori- 
ties to  the  effect  that  if  testimony  is  improperly  ad- 
mitted and  permitted  to  go  to  a  jury  the  verdict  must 
be  set  aside  and  a  new  trial  granted.  There  may  be 
good  reason  for  saying  that  testimony  may  be  admitted 
for  what  it  is  worth  before  a  jury,  but  it  is  hard  to 
conceive  of  more  damaging  testimony  than  that  which 
forms  the  basis  of  these  two  assignments. 

A  very  vital  question  before  the  court  was  the 
amount  of  plaintiff's  recovery.  The  testimony  on  behalf 
of  the  defendant  in  error  showed  $5,000.00  and  upwards. 
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That  on  behalf  of  the  plaintiff  in  error  ])laced  the  value  of 
the  services  around  $.500.00.  The  evidence  objected  to 
under  these  two  assignments  consists,  first,  of  the  bill 
which  the  plaintiff  Barnaby  stated  was  the  amount 
paid  by  plaintiff  in  error  to  its  representative  in  Lon- 
don, England,  in  the  litigation  over  the  Raithwaite 
Collision.  This  was  followed  up  by  the  evidence  of 
the  witness  Currie  comparing  the  value  of  such  ser- 
vices in  England  with  the  value  of  such  services  here. 
If  this  bill  for  400  pounds  Sterling,  or  substantially 
$2,000.00  in  our  money,  is  doubled,  as  was  done  by  the 
witness  Currie  at  page  51  of  the  record  over  our  objec- 
tion and  exception,  we  have  just  about  the  amount  of 
recovery  allowed  the  defendant  in  error.  It  is  a  sin- 
gular coincidence  if  the  trial  court  was  not  influ- 
enced by  this  testimony  in  making  up  his  finding  of  the 
amount.  It  is  certainly  illogical  to  say  that  the  admis- 
sion of  improper  testimony  vitiates  the  verdict  of  the 
jury  but  does  not  vitiate  the  finding  of  the  trial  court 
sitting  without  a  jur^^  and  give  to  the  finding  of  the 
trial  court  all  the  conclusive  effect  of  a  verdict.  A  trial 
coiu't  might  well  permit  testimony  which  he  considers 
of  little  weight  to  go  to  a  jury  or  he  may  admit  tes- 
timony and  tell  them  to  disregard  it.  It  is  utterly 
illogical,  however,  to  say  that  a  trial  court  sitting  with- 
out a  jury  may  admit  testimony  going  to  one  of  the 
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vital  issues  and  hold  that  this  does  not  vitiate  his  find- 
ing,  to  hold  that  he  disregarded   it. 

Surely  the  trial  court  was  not  perpetrating  a  joke 
when  he  admitted  this  evidence;  he  was  expecting  to 
consider  it  and  did  consider  it,  and  we  have  not  the 
least  doubt  that  he  gave  it  substantial  weight  and  that 
it  entered  materially  into  the  making  up  of  his  finding 
of  the  amount. 

For  the  reasons  that  we  have  herein  pointed  out, 
we  respectfully  request  that  a  rehearing  and  reargu- 
ment  of  this  case  should  be  granted. 

James  Kiefer, 
Attorney  for  Plaintiff  in  Error. 

I  James  Kiefer,  attorney  for  plaintiff  in  error,  do 
hereby  certify  that  the  foregoing  petition  for  rehear- 
ing is  in  my  judgment  well  founded  in  law  and  that 
the  same  is  not  interposed  for  delay.   //     y 


Lttorney  for  Plaintiff  in  Error. 
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SociETE  Nou\t:lle  d^Armement, 

Plaintiff  in  Error, 
vs. 

J.  R.  Barnaby,        Defendant  in  Error. 


Upon    Writ  of  Error  to   the   United  States  District 

Court  for  the  Western  District  of  Washington, 

Northern  Division. 


REPLY  BRIEF  OF  PLAINTIFF  IN  ERROR. 


I. 

The  first  point  made  by  the  defendant  in  error  is 
not  well  taken. 

Counsel  has  examined  the  record  in  the  cases  in 
this  circuit  cited  in  the  brief  of  the  defendant  in  error 
upon  this  point  and  finds  that  in  not  one  of  them  was 
there  any  suggestion  or  hint  or  a  request  for  a  finding 
on  behalf  of  the  plaintiff  in  error.  At  page  65  of  the 
record  in   this  case  we  find  a   plain  challenge  to  the 


evidence.  While  a  formal  motion  was  not  made,  we 
submit  that  the  record  plainly  shows  that  the  point 
was  made  that  under  all  the  evidence  in  the  case  de- 
fendant (plaintiff  in  error)  was  entitled  to  a  judgment. 
This  we  submit  is  sufficient  under  all  the  cases  cited  by 
the  defendant  in  error  in  his  brief.  No  formal  or  set 
language  is  required  to  constitute  a  challenge  to  the 
evidence.  It  is  sufficient  if  the  plaintiff  in  error  called 
to  the  attention  of  the  trial  court  the  point  that  the 
evidence  is  insufficient  to  justify  recovery  by  his  ad- 
versary. The  holdings  in  all  the  cases  amount  to  this, 
that  there  must  be  a  request  for  a  finding  for  the 
plaintiff  in  error.  The  findings  of  a  trial  court  are 
mixed  findings  of  law  and  fact,  and  we  respectfully 
contend  that  if  the  plaintiff  in  error  makes  the  point 
in  the  trial  court  that  he  is  entitled  to  judgment,  the 
appellate  court  must  review  the  sufficiency  of  the  evi- 
dence to  sustain  the  recovery.  We  submit  that  the 
language  found  on  page  65  of  the  record  in  this  case, 
"that  in  any  event  under  all  the  evidence  in  the  case 
the  defendant  was  entitled  to  judgment"  satisfies  this 
requirement. 

Bundaif  vs.  Huntington,  224  Fed.  47. 

A  reading  of  the  opinion  of  the  trial  court  cannot 
fail  to  convince  this  court  that  the  trial  court  treated 
this  request  of  the  defendant   (plaintiff  in  error)    as  a 


challenge  to  the  evidence,  and  disposed  of  the  case  upon 
that  theory.  In  recent  years  the  courts  have  departed 
from  the  ancient  rule  that  form  is  everything.  It  is 
not  necessary  that  there  should  be  a  formal  challenge 
in  any  set  words. 

II. 

If  we  understand  the  counsel  for  defendant  in  er- 
ror, his  position  is  this,  that  because  plaintiff  in  error 
failed  to  secure  an  immediate  ruling  by  the  court  upon 
its  objection  to  the  introduction  of  any  testimony  to 
support  the  complaint  (Tr.  p.  24)  there  can  now  be 
no  review  of  this  matter.  We  have  always  understood 
that  an  exception  imported  a  ruling.  It  is  in  the  very 
nature  and  essence  of  an  exception  that  there  be  a  rul- 
ing of  the  coiu't.  How  can  counsel  exce])t  to  non- 
action? It  is  to  the  affirmative  action  of  the  court  that 
exception  is  saved.  So  long  as  the  ruling  upon  this 
objection  remained  in  the  breast  of  the  court,  we 
could  not  exceut  to  it,  nor  could  we  incorporate  in  the 
bill  of  exceptions  any  exception  to  the  ruling  because 
it  was  not  made  at  the  trial.  We  did  exce])t  at  the  very 
earliest  opportunity,  namely,  when  the  general  finding 
was  made.  There  never  Avas  any  ruling  (^n  this 
objection  except  as  it  inheres  in  the  general  finding, 
and  to  this  it  is  conceded  we  did  properly  exce2)t.  We 
respectfully  submit  that  the  action  of  the  court  sub- 
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sequent  to  the  closing  of  the  trial  is  not  a  part  of  the 
bill  of  exceptions. 

3  Cyc,  28. 

2  Cyc,  1068. 

Wesson  vs.  Saline  County,  73  Fed.  917. 

Aetna  Insurance  Co.  vs.  Boon,  95  U.  S.  117, 
24  L.  ed.  395. 

III. 

Counsel  is  entirely  in  error  in  his  comment  upon 
the  ruling  of  the  Supreme  Court  of  the  State  of  Wash- 
ington in  the  case  of  Schubach  vs.  Redelsheimer's  Ex- 
ecutors. The  court  held  directly  the  opposite  of  what 
Counsel  stated  on  page  18  of  the  brief  of  the  defendant 
in  error.  The  court  held  that  the  executor  of  a  non- 
intervention will  need  not  present  his  claim  to  the 
court  for  allowance;  that  the  court  was  without  iuris- 
diction  to  pass  u])on  it,  and  that  it  was  the  duty  of  a 
co-executor  to  pass  upon  it;  and  the  court  did  sanction 
and  sustain  a  suit  brought  by  the  assignee  of  an  execu- 
tor against  both  executors  upon  a  claim  rejected  by  a 
co-executor. 

IV. 

We  submit  that  oin*  9th  and  10th  assignments  of 
error  should  be  sustained.  In  the  brief  of  the  defend- 
ant in  error  it  is  virtually  admitted  that  the  court  erred 
in  admitting  this  evidence  over  the  objection  and  exce])- 
tion  of  the  plaintiff  in  error  and  begs  the  question  by 


assuming  that  it  was  not  prejudicial.  In  view  of  the 
hberal  award,  clearly  it  is  prejudicial.  Counsel  for  the 
defendant  in  error  very  strenuously  conceded  through- 
out his  brief  that  the  finding  of  fact  of  the  trial  court 
in  the  case  tried  in  a  Federal  court  u])on  waiver  of  a 
jury  has  all  the  effect  of  a  verdict  of  a  jury.  It  log- 
ically follows  that  in  all  respects  the  trial  court  sitting 
without  a  jiu'v  must  be  deemed  to  be  in  law  the  jury. 
The  erroneous  admission  of  testimony  before  a  jury, 
counsel  concedes,  is  always  erroneous;  and  we  submit 
therefore,  that  it  should  be  held  by  the  court  that  the 
admission  of  tliis  testimony  was  erroneous,  and  upon 
this  ground,  if  upon  no  other,  the  judgment  should  be 
reversed. 

It  is  an  absurdity  to  say  that  the  plaintiff  in  error 
was  not  prejudiced  by  the  admission  of  this  evidence. 
It  is  not  to  be  presumed  that  the  trial  court  admitted 
evidence  with  the  deliberate  intention  of  not  consider- 
ing it  in  making  up  his  findings  and  award.  It  would 
border  upon  the  ridiculous  for  a  trial  court,  sitting 
without  a  jury,  to  admit  evidence  of  this  kind  and  dis- 
regard it  in  making  up  his  findings.  The  atten- 
tion of  the  trial  court  had  been  challenged  by  the  objec- 
tions and  exceptions  of  the  plaintiff  in  error,  and  most 
certainly  he  intended  to  consider  this  evidence  when 
he  admitted  it,  and  he  did  consider  it.     It  is  not  urged 
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and  cannot  be  urged  that  there  was  any  other  evidence 
of  the  same  facts. 

V. 

On  page  33  of  the  brief  of  defendant  in  error  the 
assertion  is  made  that  we  saved  no  exception  to  the 
evidence  of  the  witness  Gorham.  The  court  should 
bear  in  mind  the  manner  in  which  the  testimony  of  the 
witness  Gorham  was  given.  It  will  appear  at  page 
63  of  the  record  that  no  questions  were  asked  of  the 
witness.  He  made  a  statement  without  any  questions 
being  previously  asked.  As  soon  as  it  became  evident 
that  the  witness  was  going  to  testify  to  the  consulta- 
tion with  his  client,  and  the  advice  given  by  him,  objec- 
tion was  interposed  to  all  of  it.  We  could  not  object 
when  no  questions  were  asked,  and  it  is  plainly  apparent 
from  the  state  of  the  record  that  the  objection  went  to 
all  of  the  testimony  of  the  witness.  The  trial  court  so 
understood  and  counsel  for  defendant  in  error  so  un- 
derstood it,  and  we  submit  that  owing  to  the  manner 
in  which  the  testimony  was  given,  the  objection  should 
•    be  held  to  go  to  all  of  the  testimony  of  the  witness. 

VI. 

Finally  we  contend  that  all  the  evidence  which 
was  offered  by  the  defendant  in  error  to  show  that  the 
services  herein  sued  for  were  not  included  in  the  suit 
in  the  Superior  Court  was  improperly  admitted  over 
the  objection  and  exception  of  the  plaintiff  in  error, 
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and  Counsel  for  defendant  in  error  admits  this  in  his 
brief.  That  is,  he  admits  that  it  was  admitted  over  the 
objection  and  exception  of  the  plaintiff  in  error.  This 
being  so,  we  submit  that  we  have  shown  in  our  brief 
that  the  stipulation  appearing  at  pages  23  and  56  of 
the  record  to  the  effect  that  "ship's  broker"  and  "ship's 
agent"  should  mean  the  same  thing,  makes  this  suit 
one  for  services  as  a  ship's  broker  rendered  within  a 
period  for  which  the  defendant  in  error  had  already 
recovered  a  judgment.  It  appearing  to  the  court  that 
upon  a  contract  of  oral  employment  the  defendant  in 
error  had  rendered  certain  services  as  a  "ship's  broker" 
or  "ship's  agent"  (it  is  immaterial  which)  during  a  pe- 
riod of  years  and  had  sued  and  recovered  for  these 
services,  he  could  not  show  as  against  our  plea  of  for- 
mer recovery  that  in  fact  he  sued  for  other  and  different 
services  in  the  first  action.  He  is  absolutely  bound  by 
the  record  as  he  has  made  it,  and  we  submit  that  all 
of  this  testimony  must  come  out.  With  this  testimony 
out  the  only  evidence  left  in  the  case  shows  conclusively 
that  the  defendant  in  error  had  already  recovered. 

We  reiterate   our  position   as  stated   in   the   con- 
cluding page  of  our  opening  brief. 

Respectfulh^  submitted, 

James  Kiefer, 
Attorney  for  Plaintiff  in  Error. 


H 


